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I. INTRODUCTION
1.

The Appeals Chamber of the International Tribunal for the Prosecution of Persons

Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Appeals Chamber” and “Tribunal”, respectively) is seised of
the appeals filed by Nikola [ainović (“[ainović”), Nebojša Pavković (“Pavković”), Vladimir
Lazarević (“Lazarević”), Sreten Lukić (“Lukić”) (collectively, “Appellants”), and the Office of the
Prosecutor (“Prosecution”) against the Judgement rendered by Trial Chamber III of the Tribunal
(“Trial Chamber”) on 26 February 2009 in the case of Prosecutor v. Milan Milutinović et al. (“Trial
Judgement”).1
A. Background
2.

[ainović was born on 7 December 1948 in Bor, Serbia, and was active in the Socialist Party

of Serbia.2 He held several positions within the governments of Serbia and the Federal Republic of
Yugoslavia (“FRY”), including Prime Minister of Serbia and Deputy Prime Minister of the FRY.3
He served as one of a number of Deputy Prime Ministers of the FRY from February 1994 until on
or about 4 November 2000, when a new Federal Government was formed.4
3.

Pavković was born on 10 April 1946 in Senjski Rudnik, Serbia, and held numerous

positions in the Yugoslav People’s Army (“JNA”) and the Army of Yugoslavia (“VJ”).5 In 1994, he
was assigned to the Priština Corps, where he served in various positions in the command staff until
he was appointed Commander of the Corps on 9 January 1998.6 Pavković was appointed
Commander of the 3rd Army of the VJ on 28 December 1998, and took up this position on
13 January 1999, in which he remained until early 2000.7 He was appointed Chief of the General
Staff of the VJ in February 2000.8

1

Dragoljub Ojdani} (“Ojdani}”) also filed an appeal against the Trial Judgement, but subsequently withdrew his appeal.
The Prosecution also withdrew its appeal in relation to Ojdani}. See Final Decision on “Notice of Withdrawal of
Dragoljub Ojdanic’s [sic] Appeal Against the Judgement of Trial Chamber III Dated 26 February 2009” and “Notice of
Withdrawal of Prosecution’s Appeal Against the Judgement of Trial Chamber III Dated 26 February 2009 in Relation
to the Accused Dragoljub Ojdani}”, 31 January 2013 (“Decision of 31 January 2013”). The Trial Chamber found Milan
Milutinović (“Milutinovi}”) not guilty of the crimes alleged in Counts 1 to 5 of the Indictment (see Trial Judgement,
vol. 3, para. 1207), thereby acquitting him entirely. The Prosecution did not appeal against this verdict.
2
Trial Judgement, vol. 3, para. 285; Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-T, Order on Agreed
Facts, 11 July 2006 (“Order on Agreed Facts”), p. 11.
3
Trial Judgement, vol. 3, para. 285.
4
Trial Judgement, vol. 3, para. 285.
5
Trial Judgement, vol. 3, para. 636; Order on Agreed Facts, pp. 13-14.
6
Trial Judgement, vol. 3, para. 636; Order on Agreed Facts, p. 13.
7
Trial Judgement, vol. 3, para. 636.
8
Trial Judgement, vol. 3, para. 636; Order on Agreed Facts, p. 14.
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4.

Lazarević was born on 23 March 1949 in Grnčar, Serbia.9 He held numerous positions in the

JNA and VJ and was appointed Chief of Staff of the Priština Corps in January 1998.10 On
25 December 1998, Lazarević was appointed Commander of the Priština Corps and held that
position until 28 December 1999, when he was appointed Chief of Staff of the 3rd Army.11 On
13 March 2000, Lazarević was appointed Commander of the 3rd Army and, in early 2002, he
became the Assistant for Ground Forces within the General Staff of the VJ, a position which he
held until the end of his military career in October 2004.12
5.

Lukić was born on 28 March 1955 in Višegrad, Bosnia and Herzegovina.13 After graduating

from the Belgrade military academy, he served in various posts within the Ministry of Interior
(“MUP”).14 In 1991, Luki} was appointed to the position of Deputy Head of the Secretariat of the
Interior of the City of Belgrade.15 In June 1998, he was appointed to serve as the Head of the MUP
Staff in Pri{tina/Prishtina.16 Upon the completion of his assignment in Kosovo he was appointed the
Head of the Border Police Administration and, in 2001, he was promoted to the position of Head of
the Public Security Department of the MUP.17
6.

The events giving rise to this case took place between March and June 1999 and concern the

forcible displacement18 of the Albanian population in Kosovo.19 The Trial Chamber found that
during that time, the following crimes were committed: deportation as a crime against humanity;20

9

Trial Judgement, vol. 3, para. 791; Order on Agreed Facts, p. 14.
Trial Judgement, vol. 3, para. 791; Order on Agreed Facts, p. 14.
11
Trial Judgement, vol. 3, para. 791; Order on Agreed Facts, p. 14.
12
Trial Judgement, vol. 3, para. 791; Order on Agreed Facts, p. 14.
13
Trial Judgement, vol. 3, para. 936.
14
Trial Judgement, vol. 3, para. 936.
15
Trial Judgement, vol. 3, para. 937.
16
Trial Judgement, vol. 3, para. 945.
17
Trial Judgement, vol. 3, para. 937.
18
In discussing the underlying offences of deportation and other inhumane acts (forcible transfer) as crimes against
humanity in the Trial Judgement, the Trial Chamber employed the phrase “forcible displacement” as an umbrella term
to refer to both deportation and forcible transfer. See Trial Judgement, vol. 1, para. 163. The Appeals Chamber will do
likewise throughout this Judgement.
19
Indictment, paras 71-77. In addition to crimes purportedly committed in March 1999 and thereafter, the Indictment
alleges that crimes were committed in Ra~ak/Reçek in January 1999 (see Indictment, para. 75(a)). However, pursuant to
Rule 73 bis (D) of the Tribunal’s Rules of Procedure and Evidence (“Rules”), the Trial Chamber refused to allow
evidence to be led in relation to the charge in paragraph 75(a) of the Indictment. Although the Trial Chamber stated that
this charge still existed and that all accused in the case remained charged in relation thereto (Prosecutor v. Milan
Milutinovi} et al., Case No. IT-05-87-T, Decision on Application of Rule 73 bis, 12 July 2006 (signed on
11 July 2006)), the evidence led at trial concerning the underlying crimes was limited to the specific incidents which
had occurred from March 1999. In the Trial Judgement, the Trial Chamber made no finding as to the charge in
paragraph 75(a) of the Indictment. Subsequent to the delivery of the Trial Judgement, and after hearing the
Prosecution’s views, the Trial Chamber declared that there remained no outstanding charges against the accused before
the Tribunal (Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Order Regarding Prosecution’s Submission
with respect to Rule 73 bis (D), 7 April 2009; Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Prosecution
Submission with Respect to Rule 73bis (D) Decision of 11 July 2006, 12 March 2009). See also Trial Judgement,
vol. 1, para. 16; ibid., vol. 3, para. 1213.
20
Trial Judgement, vol. 2, paras 1183, 1186, 1191, 1196, 1200, 1203, 1208, 1216, 1222, 1228, 1231, 1239, 1243, 1248,
1252, 1255, 1257, 1261.
10
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other inhumane acts (forcible transfer) as a crime against humanity;21 murder as a crime against
humanity;22 sexual assault,23 murder,24 and the destruction of or damage to religious property25 as
forms of persecution as a crime against humanity; and murder as a violation of the laws or customs
of war.26
7.

The Trial Chamber further found that “during the time of the crimes alleged in the

Indictment” a joint criminal enterprise (“JCE”) existed, the common purpose of which was to
ensure continued control by the FRY and Serbian authorities over Kosovo, which was to be
achieved by criminal means.27 It determined that “[t]hrough a widespread and systematic campaign
of terror and violence, the Kosovo Albanian population was to be forcibly displaced both within
and without Kosovo.”28 The Trial Chamber further concluded that while the crimes of deportation
and forcible transfer were within the ambit of the common purpose, the crimes of murder, sexual
assault, and destruction of cultural property fell outside the common purpose.29
8.

The Trial Chamber found that [ainovi} possessed the intent to forcibly displace the Kosovo

Albanian population and contributed significantly to the JCE.30 As the members of the JCE used VJ
and MUP forces in furtherance of their common purpose, the crimes committed by these forces in
the course of implementing the common purpose were found to be imputable to [ainović.31 As
regards the crimes falling outside the common purpose, the Trial Chamber held that the murders of
Kosovo Albanians and the destruction of or damage to religious property were reasonably
foreseeable to [ainović, while the occurrence of sexual assaults was not.32 The Trial Chamber
convicted [ainović of committing, through participation in the JCE, deportation, other inhumane
acts (forcible transfer), murder, and persecution as crimes against humanity and murder as a
violation of the laws or customs of war, pursuant to Articles 3, 5(a), 5(d), 5(h)-(i), and 7(1) of the
Statute of the Tribunal (“Statute”).33 [ainović was sentenced to a single term of 22 years of
imprisonment.34

21

Trial Judgement, vol. 2, paras 1183, 1186, 1191, 1196, 1200, 1203, 1208, 1216, 1222, 1228, 1231, 1233, 1239, 1243,
1248, 1252, 1255, 1257, 1261.
22
Trial Judgement, vol. 2, paras 1192, 1197, 1211, 1213, 1217, 1223, 1236, 1262.
23
Trial Judgement, vol. 2, paras 1188, 1224.
24
Trial Judgement, vol. 2, paras 1193, 1198, 1211, 1213, 1217, 1223, 1237, 1262.
25
Trial Judgement, vol. 2, paras 1209, 1218, 1234, 1249.
26
Trial Judgement, vol. 2, paras 1192, 1197, 1211, 1213, 1217, 1223, 1235, 1262.
27
Trial Judgement, vol. 3, paras 95-96.
28
Trial Judgement, vol. 3, para. 95.
29
Trial Judgement, vol. 3, para. 94. Although the Trial Chamber referred to “cultural property”, the Appeals Chamber
understands the reference to be to “cultural or religious property”.
30
Trial Judgement, vol. 3, paras 466-467.
31
Trial Judgement, vol. 3, para. 468.
32
Trial Judgement, vol. 3, paras 470-473.
33
Trial Judgement, vol. 3, paras 475-477, 1208.
34
Trial Judgement, vol. 3, para. 1208.
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9.

The Trial Chamber found that Pavkovi} shared the intent to forcibly displace the Kosovo

Albanian population and contributed significantly to the JCE.35 As the members of the JCE used VJ
and MUP forces in furtherance of their common purpose, the crimes committed by these forces in
the course of implementing the common purpose were found to be imputable to Pavković.36 The
Trial Chamber further found that the crimes falling outside the common purpose were reasonably
foreseeable to Pavković.37 The Trial Chamber convicted Pavkovi} of committing, through
participation in the JCE, deportation, other inhumane acts (forcible transfer), murder, and
persecution as crimes against humanity and murder as a violation of the laws or customs of war,
pursuant to Articles 3, 5(a), 5(d), 5(h)-(i), and 7(1) of the Statute.38 Pavković was sentenced to a
single term of 22 years of imprisonment.39
10.

The Trial Chamber found that it had not been established that Lazarevi} shared the intent of

the members of the JCE and could accordingly not be held responsible under this mode of
liability.40 Instead, the Trial Chamber found Lazarević to have aided and abetted the crimes of
deportation and forcible transfer in which the VJ was involved.41 The Trial Chamber convicted
Lazarević of aiding and abetting deportation and other inhumane acts (forcible transfer) as crimes
against humanity, pursuant to Articles 5(d), 5(i), and 7(1) of the Statute.42 Lazarević was sentenced
to a single term of 15 years of imprisonment.43
11.

The Trial Chamber found that Lukić shared the intent to forcibly transfer the Kosovo

Albanian population and that he made a significant contribution to the JCE.44 As the members of
the JCE used VJ and MUP forces in furtherance of their common purpose, the crimes committed by
these forces in the course of implementing the criminal enterprise were found to be imputable to
Lukić.45 With regard to the crimes falling outside the common purpose, the Trial Chamber found
that the murders of Kosovo Albanians and the destruction of or damage to religious property were
reasonably foreseeable to Lukić, whereas the occurrence of sexual assaults was not.46 The Trial
Chamber convicted Lukić of committing, through participation in the JCE, deportation, other
inhumane acts (forcible transfer), murder, and persecution as crimes against humanity and murder

35

Trial Judgement, vol. 3, paras 781-782.
Trial Judgement, vol. 3, para. 783.
37
Trial Judgement, vol. 3, paras 785-786.
38
Trial Judgement, vol. 3, paras 788, 1210.
39
Trial Judgement, vol. 3, para. 1210.
40
Trial Judgement, vol. 3, para. 919.
41
Trial Judgement, vol. 3, paras 927, 930, 932.
42
Trial Judgement, vol. 3, paras 935, 1211.
43
Trial Judgement, vol. 3, para. 1211.
44
Trial Judgement, vol. 3, paras 1130-1131.
45
Trial Judgement, vol. 3, para. 1132.
46
Trial Judgement, vol. 3, paras 1134-1136.
36
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as a violation of the laws or customs of war, pursuant to Articles 3, 5(a), 5(d), 5(h)-(i), and 7(1) of
the Statute.47 Lukić was sentenced to a single term of 22 years of imprisonment.48
B. The appeals
12.

Šainović presents seven grounds of appeal challenging his convictions and sentence.49 He

requests that the Appeals Chamber reverse his convictions and enter acquittals50 or, in the
alternative, order a new trial51 or, if any conviction is upheld, determine that the sentence of
22 years of imprisonment imposed by the Trial Chamber is excessive and impose a more lenient
sentence.52 The Prosecution responds that none of Šainović’s challenges demonstrate any error on
the part of the Trial Chamber and that his appeal should be accordingly dismissed in its entirety.53
13.

Pavković sets out 12 grounds of appeal challenging the fairness of the trial proceedings, his

convictions, and sentence.54 He requests that the Appeals Chamber reverse the Trial Judgement and
enter an acquittal on all charges or, if any of his convictions is upheld, reduce the sentence of
22 years imposed on him by the Trial Chamber.55 In response, the Prosecution submits that
Pavković’s appeal is without merit and should be rejected.56
14.

Lazarević advances four grounds of appeal challenging his convictions and sentence.57 He

requests that the Appeals Chamber reverse his convictions or order a re-trial.58 In the alternative,
Lazarević submits that his sentence of 15 years of imprisonment should be reconsidered and
reduced.59 The Prosecution responds that Lazarević’s appeal is unfounded and should be dismissed
in its entirety.60
15.

Lukić sets out 37 grounds of appeal challenging the fairness of the trial proceedings, his

convictions, and sentence.61 Luki} requests that the Appeals Chamber enter a verdict of acquittal on

47

Trial Judgement, vol. 3, paras 1138-1140, 1212.
Trial Judgement, vol. 3, para. 1212.
49
Šainović’s Notice of Appeal, paras 10-69, 73-90; Šainović’s Appeal Brief, paras 7-21, 23-271, 274-503, 506-527.
50
Šainović’s Notice of Appeal, para. 91; Šainović’s Appeal Brief, paras 273, 350-351, 395-396, 403-404, 409-410, 505,
528.
51
Šainović’s Notice of Appeal, para. 91; Šainović’s Appeal Brief, para. 528.
52
Šainović’s Notice of Appeal, para. 92; Šainović’s Appeal Brief, para. 529.
53
Prosecution’s Response Brief (Šainović), para. 4.
54
Pavković’s Notice of Appeal, grounds 1-13; Pavković’s Appeal Brief, paras 19-94, 96-186, 189-374. The Appeals
Chamber notes that Pavkovi} withdrew sub-ground 1(e) and ground 4 of his appeal (see Pavkovi}’s Appeal Brief,
paras 95, 187).
55
Pavković’s Notice of Appeal, para. 5; Pavković’s Appeal Brief, para. 377.
56
Prosecution’s Response Brief (Pavković), para. 5.
57
Lazarević’s Notice of Appeal, paras 8-116; Lazarević’s Appeal Brief, paras 1-612.
58
Lazarević’s Notice of Appeal, para. 120; Lazarević’s Appeal Brief, para. 613.
59
Lazarević’s Noice of Appeal, para. 121; Lazarević’s Appeal Brief, para. 614.
60
Prosecution’s Response Brief (Lazarević), paras 7-11.
61
Lukić’s Notice of Appeal, grounds A-B, D-K, N-Z, AA-KK; Lukić’s Appeal Brief, paras 10-842.
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all counts or order a re-trial.62 In the alternative, Lukić requests that the Appeals Chamber reduce
his sentence of 22 years of imprisonment.63 In response, the Prosecution contends that Lukić fails to
explain or establish how the Trial Chamber erred in law or fact and submits that Lukić’s appeal
should be rejected.64
16.

The Prosecution presents six grounds of appeal against the Trial Judgement. In particular, it

requests that the Appeals Chamber convict: (i) the Appellants of persecution as a crime against
humanity through forcible transfer and deportation;65 (ii) Lazarević for aiding and abetting murder
and persecution through murder as crimes against humanity and murder as a violation of the laws or
customs of war for the killings at Korenica/Korenicë, Meja/Mejë, and Dubrava/Lisnaja;66
(iii) Šainović and Lukić for persecution as a crime against humanity for the sexual assaults in Beleg
and ]irez/Qirez;67 (iv) [ainovi}, Pavković, and Luki} for persecution as a crime against humanity
for the sexual assaults in Pri{tina/Prishtina;68 and (v) Lazarević for aiding and abetting deportation
and other inhumane acts (forcible transfer) as crimes against humanity with respect to certain
locations.69 The Prosecution submits that the sentences of the Appellants should be increased in the
event that these convictions are entered. The Prosecution submits that, in any event, the sentences
imposed by the Trial Chamber were too low and should be increased.70
17.

In response, Šainović,71 Pavković,72 Lazarević,73 and Lukić74 oppose the Prosecution’s

appeal insofar as they are individually concerned.
C. Appeal hearing
18.

The Appeals Chamber heard oral submissions of the parties regarding their appeals from

11 to 15 March 2013. Having considered their written and oral arguments, the Appeals Chamber
hereby renders its Judgement. The Appeals Chamber will not necessarily address the grounds of
appeal in the order presented by the parties, but group them by subject matter where appropriate.

62

Lukić’s Notice of Appeal, p. 39; Lukić’s Appeal Brief, p. 189.
Lukić’s Notice of Appeal, p. 39; Lukić’s Appeal Brief, p. 189.
64
Prosecution’s Response Brief (Lukić), para. 5.
65
Prosecution’s Notice of Appeal, paras 2-3; Prosecution’s Appeal Brief, paras 3-34.
66
Prosecution’s Notice of Appeal, paras 4-7; Prosecution’s Appeal Brief, paras 35-39, 47-59.
67
Prosecution’s Notice of Appeal, paras 8-11; Prosecution’s Appeal Brief, paras 60-82.
68
Prosecution’s Notice of Appeal, paras 12-13; Prosecution’s Appeal Brief, paras 83-104.
69
Prosecution’s Notice of Appeal, paras 14-22; Prosecution’s Appeal Brief, paras 105-119.
70
Prosecution’s Notice of Appeal, paras 23-24; Prosecution’s Appeal Brief, paras 120-198.
71
Šainović’s Response Brief, paras 187-188.
72
Pavković’s Response Brief, para. 12.
73
Lazarević’s Response Brief, paras 127-128.
74
Lukić’s Response Brief, p. 66.
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II. STANDARD OF REVIEW
19.

On appeal, parties must limit their arguments to legal errors that invalidate the decision of

the trial chamber and to factual errors that result in a miscarriage of justice.75 These criteria are set
forth in Article 25 of the Statute and are well established in the jurisprudence of both the Tribunal
and the International Criminal Tribunal for Rwanda (“ICTR”).76 In exceptional circumstances, the
Appeals Chamber will also hear appeals in which a party has raised a legal issue that would not lead
to the invalidation of the trial judgement but that is nevertheless of general significance to the
Tribunal’s jurisprudence.77
20.

A party alleging an error of law must identify the alleged error, present arguments in support

of its claim, and explain how the error invalidates the decision.78 An allegation of an error of law
that has no chance of changing the outcome of a decision may be rejected on that ground.79
However, even if the party’s arguments are insufficient to support the contention of an error, the
Appeals Chamber may still conclude for other reasons that there is an error of law.80 It is necessary
for any appellant claiming an error of law on the basis of the lack of a reasoned opinion to identify
the specific issues, factual findings, or arguments that an appellant submits the trial chamber
omitted to address and to explain why this omission invalidated the decision.81
21.

The Appeals Chamber reviews the trial chamber’s findings of law to determine whether or

not they are correct.82 Where the Appeals Chamber finds an error of law in the trial judgement
arising from the application of the wrong legal standard, the Appeals Chamber will articulate the
correct legal standard and review the relevant factual findings of the trial chamber accordingly.83 In
so doing, the Appeals Chamber not only corrects the legal error, but, when necessary, applies the
correct legal standard to the evidence contained in the trial record and determines whether it is itself
75

Peri{i} Appeal Judgement, para. 7; Luki} and Luki} Appeal Judgement, para. 10; Haradinaj et al. Appeal Judgement,
para. 9.
76
Peri{i} Appeal Judgement, para. 7; Luki} and Luki} Appeal Judgement, para. 10; Haradinaj et al. Appeal Judgement,
para. 9; Mugenzi and Mugiraneza Appeal Judgement, para. 11; Gatete Appeal Judgement, para. 7; Hategekimana
Appeal Judgement, para. 6.
77
Peri{i} Appeal Judgement, para. 7; Luki} and Luki} Appeal Judgement, para. 10; Haradinaj et al. Appeal Judgement,
para. 9.
78
Peri{i} Appeal Judgement, para. 8; Luki} and Luki} Appeal Judgement, para. 11; Haradinaj et al. Appeal Judgement,
para. 10.
79
Peri{i} Appeal Judgement, para. 8; Luki} and Luki} Appeal Judgement, para. 11; Haradinaj et al. Appeal Judgement,
para. 10.
80
Peri{i} Appeal Judgement, para. 8; Luki} and Luki} Appeal Judgement, para. 11; Haradinaj et al. Appeal Judgement,
para. 10.
81
Peri{i} Appeal Judgement, para. 9; Luki} and Luki} Appeal Judgement, para. 11; Haradinaj et al. Appeal Judgement,
para. 10.
82
Luki} and Luki} Appeal Judgement, para. 12; Haradinaj et al. Appeal Judgement, para. 11; Bo{koski and Tar~ulovski
Appeal Judgement, para. 11; D. Milošević Appeal Judgement, para. 14.
83
Peri{i} Appeal Judgement, para. 9; Luki} and Luki} Appeal Judgement, para. 12; Haradinaj et al. Appeal Judgement,
para. 11.
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convinced beyond reasonable doubt as to the factual finding challenged by an appellant before the
finding is confirmed on appeal.84 The Appeals Chamber will not review the entire trial record de
novo. Rather, it will in principle only take into account evidence referred to by the trial chamber in
the body of the trial judgement or in a related footnote, evidence contained in the trial record and
referred to by the parties, and, where applicable, additional evidence admitted on appeal.85
22.

When considering alleged errors of fact, the Appeals Chamber will apply a standard of

reasonableness.86 In reviewing the findings of the trial chamber, the Appeals Chamber will only
substitute its own finding for that of the trial chamber when no reasonable trier of fact could have
reached the original decision.87 The Appeals Chamber applies the same reasonableness standard to
alleged errors of fact regardless of whether the finding of fact was based on direct or circumstantial
evidence.88 Further, only an error of fact which has occasioned a miscarriage of justice will cause
the Appeals Chamber to overturn a decision by the trial chamber.89
23.

In determining whether or not a trial chamber’s finding was reasonable, the Appeals

Chamber will not lightly disturb findings of fact by a trial chamber.90 The Appeals Chamber recalls,
as a general principle, that:
Pursuant to the jurisprudence of the Tribunal, the task of hearing, assessing and weighing the
evidence presented at trial is left primarily to the Trial Chamber. Thus, the Appeals Chamber must
give a margin of deference to a finding of fact reached by a Trial Chamber. Only where the
evidence relied on by the Trial Chamber could not have been accepted by any reasonable tribunal
of fact or where the evaluation of the evidence is “wholly erroneous” may the Appeals Chamber
substitute its own finding for that of the Trial Chamber.91

24.

The same standard of reasonableness and the same deference to factual findings applies

when the Prosecution appeals against an acquittal.92 Thus, when considering an appeal by the
Prosecution, the Appeals Chamber will only hold that an error of fact was committed when it

84

Peri{i} Appeal Judgement, para. 9; Luki} and Luki} Appeal Judgement, para. 12; Haradinaj et al. Appeal Judgement,
para. 11.
85
Luki} and Luki} Appeal Judgement, para. 12; Haradinaj et al. Appeal Judgement, para. 11; Bo{koski and Tar~ulovski
Appeal Judgement, para. 12; D. Milošević Appeal Judgement, para. 14.
86
Peri{i} Appeal Judgement, para. 10; Luki} and Luki} Appeal Judgement, para. 13; Haradinaj et al. Appeal
Judgement, para. 12.
87
Peri{i} Appeal Judgement, para. 10; Luki} and Luki} Appeal Judgement, para. 13; Haradinaj et al. Appeal
Judgement, para. 12.
88
Luki} and Luki} Appeal Judgement, para. 13; Haradinaj et al. Appeal Judgement, para. 12; Bo{koski and Tar~ulovski
Appeal Judgement, para. 13; Mrkšić and Šljivančanin Appeal Judgement, para. 13.
89
Peri{i} Appeal Judgement, para. 10; Luki} and Luki} Appeal Judgement, para. 13; Haradinaj et al. Appeal
Judgement, para. 12.
90
Peri{i} Appeal Judgement, para. 10; Bo{koski and Tar~ulovski Appeal Judgement, para. 14; D. Milošević Appeal
Judgement, para. 15.
91
Kupre{ki} et al. Appeal Judgement, para. 30. See also Bo{koski and Tar~ulovski Appeal Judgement, para. 14; Mrkšić
and Šljivančanin Appeal Judgement, para. 14; Marti} Appeal Judgement, para. 11.
92
Bo{koski and Tar~ulovski Appeal Judgement, para. 15; Mrkšić and Šljivančanin Appeal Judgement, para. 15; Marti}
Appeal Judgement, para. 12; Strugar Appeal Judgement, para. 14.
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determines that no reasonable trier of fact could have made the impugned finding.93 Considering
that it is the Prosecution that bears the burden at trial of proving the guilt of an accused beyond
reasonable doubt, the significance of an error of fact occasioning a miscarriage of justice is
somewhat different for a Prosecution appeal against acquittal from a defence appeal against
conviction.94 An accused must show that the trial chamber’s factual errors create a reasonable doubt
as to his guilt.95 The Prosecution must show that, when account is taken of the errors of fact
committed by the trial chamber, all reasonable doubt of the accused’s guilt has been eliminated.96
25.

The Appeals Chamber recalls that, where additional evidence has been admitted on appeal

and an alleged error of fact is raised, but there is no error in the legal standard applied in relation to
the factual finding, the following two-step standard will apply:
(i) The Appeals Chamber will first determine, on the basis of the trial record alone, whether no
reasonable trier of fact could have reached the conclusion of guilt beyond reasonable doubt. If that
is the case, then no further examination of the matter is necessary as a matter of law.
(ii) If, however, the Appeals Chamber determines that a reasonable trier of fact could have reached
a conclusion of guilt beyond reasonable doubt, then the Appeals Chamber will determine whether,
in light of the trial evidence and additional evidence admitted on appeal, it is itself convinced
beyond reasonable doubt as to the finding of guilt.97

26.

The Appeals Chamber recalls that it has inherent discretion in selecting which submissions

merit a detailed reasoned opinion in writing, and may dismiss arguments which are evidently
unfounded without providing detailed reasoning.98 Indeed, the Appeals Chamber’s mandate cannot
be effectively and efficiently carried out without focused contributions by the parties. In order for
the Appeals Chamber to assess a party’s arguments on appeal, the party is expected to present its
case clearly, logically, and exhaustively.99 The appealing party is also expected to provide precise
references to relevant transcript pages or paragraphs in the decision or judgement to which the
challenges are being made.100 The Appeals Chamber will not consider a party’s submissions in

93

Bo{koski and Tar~ulovski Appeal Judgement, para. 15; Mrkšić and Šljivančanin Appeal Judgement, para. 15; Marti}
Appeal Judgement, para. 12; Strugar Appeal Judgement, para. 14.
94
Bo{koski and Tar~ulovski Appeal Judgement, para. 15; Mrkšić and Šljivančanin Appeal Judgement, para. 15; Marti}
Appeal Judgement, para. 12; Strugar Appeal Judgement, para. 14.
95
Bo{koski and Tar~ulovski Appeal Judgement, para. 15; Mrkšić and Šljivančanin Appeal Judgement, para. 15; Marti}
Appeal Judgement, para. 12; Strugar Appeal Judgement, para. 14.
96
Bo{koski and Tar~ulovski Appeal Judgement, para. 15; Mrkšić and Šljivančanin Appeal Judgement, para. 15; Marti}
Appeal Judgement, para. 12; Strugar Appeal Judgement, para. 14.
97
Luki} and Luki} Appeal Judgement, para. 14; Krajišnik Appeal Judgement, para. 15; Kvo~ka et al. Appeal
Judgement, para. 426; Blaškić Appeal Judgement, para. 24(c).
98
Peri{i} Appeal Judgement, para. 12; Bo{koski and Tar~ulovski Appeal Judgement, para. 17; D. Milošević Appeal
Judgement, para. 16.
99
Bo{koski and Tar~ulovski Appeal Judgement, para. 17; D. Milošević Appeal Judgement, para. 16; Krajišnik Appeal
Judgement, para. 16; Marti} Appeal Judgement, para. 14.
100
Practice Direction on Formal Requirements for Appeals from Judgement, IT/201, 7 March 2002, paras 1(c)(iii)-(iv),
4(b)(ii). See also Peri{i} Appeal Judgement, para. 12; Bo{koski and Tar~ulovski Appeal Judgement, para. 17.
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detail when they are obscure, contradictory, vague, or suffer from other formal and obvious
insufficiencies.101
27.

When applying these basic principles, the Appeals Chamber recalls that it has identified the

types of deficient submissions on appeal which need not be considered on the merits.102 In
particular, the Appeals Chamber will dismiss without detailed analysis: (i) arguments that fail to
identify the challenged factual findings, that misrepresent the factual findings or the evidence, or
that ignore other relevant factual findings; (ii) mere assertions that the trial chamber must have
failed to consider relevant evidence, without showing that no reasonable trier of fact, based on the
evidence could have reached the same conclusion as the trial chamber; (iii) challenges to factual
findings on which a conviction does not rely, and arguments that are clearly irrelevant, that lend
support to, or that are not inconsistent with the challenged finding; (iv) arguments that challenge a
trial chamber’s reliance or failure to rely on one piece of evidence, without explaining why the
conviction should not stand on the basis of the remaining evidence; (v) arguments contrary to
common sense; (vi) challenges to factual findings where the relevance of the factual finding is
unclear and has not been explained by the appealing party; (vii) mere repetition of arguments that
were unsuccessful at trial without any demonstration that their rejection by the trial chamber
constituted an error warranting the intervention of the Appeals Chamber; (viii) allegations based on
material not on the record; (ix) mere assertions unsupported by any evidence, undeveloped
assertions, failure to articulate an error; and (x) mere assertions that the trial chamber failed to give
sufficient weight to evidence or failed to interpret evidence in a particular manner.103

101

Peri{i} Appeal Judgement, para. 12; Bo{koski and Tar~ulovski Appeal Judgement, para. 17. See also D. Milošević
Appeal Judgement, para. 16.
102
Bla{ki} Appeal Judgement, para. 13. See also Luki} and Luki} Appeal Judgement, para. 15; Haradinaj et al. Appeal
Judgement, para. 13; Bo{koski and Tar~ulovski Appeal Judgement, para. 18; D. Milošević Appeal Judgement, para. 17.
103
Luki} and Luki} Appeal Judgement, para. 15; Haradinaj et al. Appeal Judgement, para. 13; Boškoski and
Tar~ulovski Appeal Judgement, para. 18; D. Milošević Appeal Judgement, para. 17.
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III. ALLEGED ERRORS IN RELATION TO FAIR TRIAL
A. Introduction
28.

Pavković and Lukić present a number of challenges in relation to alleged violations of their

right to a fair trial.104 Pavković argues that he suffered from “procedural unfairness” as a result of
the lack of adequate time and facilities for the preparation of his defence.105 Lukić submits that his
right to a fair trial was violated as a result of: (i) the lack of adequate time and facilities for the
preparation of his defence; (ii) a violation of the principle of equality of arms; (iii) the appearance
of bias on the part of the Presiding Judge; and (iv) the lack of a reasoned opinion in the Trial
Judgement.106
29.

The Appeals Chamber recalls that, where a party alleges on appeal that its right to a fair trial

has been infringed, it must prove that the trial chamber violated a provision of the Statute and/or the
Rules and that this caused prejudice to the alleging party, such as to amount to an error of law
invalidating the trial judgement.107 Trial chambers enjoy considerable discretion in relation to the
management of the proceedings before them.108 Decisions concerning the joinder of cases109 and the
scheduling of trials110 are discretionary decisions to which the Appeals Chamber accords
deference.111 In order to successfully challenge a discretionary decision, a party must demonstrate
that the trial chamber has committed a discernible error resulting in prejudice to that party.112 The
Appeals Chamber will only overturn a trial chamber’s discretionary decision where it is found to
be: (i) based on an incorrect interpretation of governing law; (ii) based on a patently incorrect
conclusion of fact; or (iii) so unfair or unreasonable as to constitute an abuse of the trial chamber’s
discretion.113 The Appeals Chamber will also consider whether the trial chamber has given weight

104

Pavković’s Notice of Appeal, pp. 17-18; Lukić’s Notice of Appeal, pp. 4-6, 9-10.
Pavković’s Appeal Brief, para. 317 et seq. The Appeals Chamber notes that although these arguments are presented
as the twelfth ground of appeal in Pavković’s Notice of Appeal, they appear under the eleventh ground in Pavkovi}’s
Appeal Brief.
106
Lukić’s Appeal Brief, paras 10-76, 183-191.
107
Haradinaj et al. Appeal Judgement, para. 17; Krajišnik Appeal Judgement, para. 28, referring to Kordić and Čerkez
Appeal Judgement, para. 119.
108
Luki} and Luki} Appeal Judgement, para. 17, referring to Krajišnik Appeal Judgement, paras 81, 99.
109
Prosecutor v. Zdravko Tolimir et al., Case No. IT-04-80-AR73.1, Decision on Radivoje Miletić’s Interlocutory
Appeal Against Decision on Joinder of Accused, 27 January 2006, para. 5; Prosecutor v. Vinko Pandurević and
Milorad Trbić, Case No. IT-05-86-AR73.1, Decision on Vinko Pandurević’s Interlocutory Appeal Against the Trial
Chamber’s Decision on Joinder of Accused, 24 January 2006 (“Pandurević Decision on Joinder”), para. 5.
110
See, e.g., Prosecutor v. Radovan Karad`ić, Case No. IT-95-5/18-AR73.5, Decision on Radovan Karad`ić’s Appeal
of the Decision on Commencement of Trial, 13 October 2009 (“Karad`ić Decision of 13 October 2009”), para. 6.
111
Haradinaj et al. Appeal Judgement, para. 17, and references therein.
112
Luki} and Luki} Appeal Judgement, para. 17, referring to Kraji{nik Appeal Judgement, para. 81.
113
Luki} and Luki} Appeal Judgement, para. 17, referring to Kraji{nik Appeal Judgement, para. 81.
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to extraneous or irrelevant considerations or has failed to give weight or sufficient weight to
relevant considerations in reaching its decision.114
B. Alleged violation of the right to have adequate time and facilities for the preparation of
the defence
30.

The right of the accused to have adequate time and facilities for the preparation of his

defence is enshrined in Article 21(4)(b) of the Statute and embodied in numerous human rights
instruments.115 The Appeals Chamber recalls that what constitutes adequate time and facilities
cannot be assessed in the abstract, but depends on the circumstances of each case,116 including the
preparation time available during trial.117 When analysing allegations related to a violation of the
right to have adequate time and facilities for the preparation of a defence, the Appeals Chamber
must assess whether the defence as a whole, and not any individual counsel, was deprived of
adequate time and facilities.118 In this context, the Appeals Chamber recalls that:
[a] Trial Chamber ‘shall provide every practicable facility it is capable of granting under the Rules
and Statute when faced with a request by a party for assistance in presenting its case’. However, it
is for the accused who alleges a violation of his right to have adequate time and facilities for the
preparation of his defence to draw the Trial Chamber’s attention to what he considers to be a
breach of the Tribunal’s Statute and Rules; he cannot remain silent about such a violation, then
raise it on appeal in order to seek a new trial.119

31.

Both Pavković and Lukić assert that their right to have adequate time and facilities for the

preparation of their defence cases was violated when the Trial Chamber joined their case120 with the
Milutinović et al. case,121 and scheduled the trial knowing that they had been given insufficient time

114

Luki} and Luki} Appeal Judgement, para. 17, referring to Kraji{nik Appeal Judgement, para. 81.
See Article 14(3)(b) of the International Covenant on Civil and Political Rights (“ICCPR”), Article 6(3)(b) of the
European Convention on Human Rights (“ECHR”); Article 8(2)(c) of the American Convention on Human Rights
(“ACHR”); Kornev and Karpenko v. Ukraine, European Court of Human Rights (“ECtHR”), no. 17444/04,
21 October 2010, para. 66; Galstyan v. Armenia, ECtHR, no. 26986/03, 15 November 2007, para. 84; Human Rights
Committee (“HRCee”), General Comment No. 13: Equality before the courts and the right to a fair and public hearing
by an independent court established by law (Article 14), 04/13/1984, para. 9; Perkins v. Jamaica, Communication
No. 733/1997, UN Doc. CCPR/C/63/D/733/1997 (1998), para. 11.5. The ECtHR has held that the right of the accused
to adequate time and facilities for the preparation of his defence implies that “the substantive defence activity on his
behalf may comprise everything which is “necessary” to prepare the main trial” (see Kornev and Karpenko v. Ukraine,
ECtHR, no. 17444/04, 21 October 2010, para. 66; Natunen v. Finland, ECtHR, no. 21022/04, 31 March 2009, para. 42;
Moiseyev v. Russia, ECtHR, no. 62936/00, 9 October 2008, para. 220; Galstyan v. Armenia, ECtHR, no. 26986/03,
15 November 2007, para. 84).
116
Luki} and Luki} Appeal Judgement, para. 20, referring to Krajišnik Appeal Judgement, para. 80, Nahimana et al.
Appeal Judgement, para. 220.
117
Luki} and Luki} Appeal Judgement, para. 20, referring to Karad`ić Decision of 13 October 2009, para. 24.
118
Krajišnik Appeal Judgement, para. 80; Nahimana et al. Appeal Judgement, para. 220.
119
Nahimana et al. Appeal Judgement, para. 220, citing Tadić Appeal Judgement, para. 52.
120
Prosecutor v. Nebojša Pavković et al., Case No. IT-03-70-PT (“Pavkovi} et al. case”).
121
Prosecutor v. Milan Milutinović et al., Case No. IT-99-37-PT (“Milutinovi} et al. case”).
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to prepare. Pavković and Lukić contend that their right in this regard was also violated by the
decisions taken by the Trial Chamber in relation to the management of the trial proceedings.122
1. Alleged deficiencies in the decisions concerning joinder
(a) Background
32.

On 8 July 2005, the Trial Chamber granted the Prosecution’s request to join the three

accused in the case of Prosecutor v. Milan Milutinovi}, Dragoljub Ojdani}, and Nikola [ainovi}
with the four accused in the case of Prosecutor v. Neboj{a Pavkovi}, Vladimir Lazarevi}, Vlastimir
\ordevi}, and Sreten Luki}.123 The Trial Chamber ordered the Prosecution to submit a consolidated
indictment against the seven accused.124
33.

On 16 August 2005, Pavkovi} filed a motion requesting that the Joinder Decision be set

aside or, in the alternative, that his case be severed.125 The Trial Chamber denied the motion on
7 September 2005.126 On 7 November 2005, Pavkovi} renewed his request for severance of his case
or, in the alternative, a delay in the commencement of the trial.127 Luki} joined Pavković’s Second
Motion and presented additional submissions in this regard.128 The Trial Chamber rendered its
decision on 2 December 2005, dismissing the Second Motion as premature since no trial date had
been set.129

122

Pavkovi}’s Appeal Brief, Ground 11; Luki}’s Appeal Brief, Ground A.
Prosecutor v. Milan Milutinović et al., Case No. IT-99-37-PT and Prosecutor v. Nebojša Pavković et al., Case
Nos. IT-99-37-PT, IT-03-70-PT, Decision on Prosecution Motion for Joinder, 8 July 2005 (“Joinder Decision”).
See also Prosecutor v. Milan Milutinović et al., Case No. IT-99-37-PT and Prosecutor v. Nebojša Pavković et al., Case
No. IT-03-70-PT, Prosecution Motion for Joinder, 1 April 2005 (“Motion for Joinder”). A prior motion for joinder filed
by the Prosecution on 5 November 2003 was denied by the Trial Chamber as premature given that the Trial Chamber
was not seised of the Nebojša Pavković et al. case and that none of the accused in that case had surrendered to the
Tribunal at that time (Prosecutor v. Milan Milutinović et al., Case No. IT-99-37-PT, Decision on Prosecution Motion
for Joinder, 4 December 2003, p. 2).
124
Joinder Decision, p. 5.
125
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Alternative to Grant a Severance, 16 August 2005 (with Addendum filed on 19 August 2005) (“First Motion”).
126
Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, Decision on Pavković Motion to Set Aside Joinder or
in the Alternative to Grant Severance, 7 September 2005 (“Decision of 7 September 2005”), p. 4.
127
Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, Motion to Delay Start of Trial or in the Alternative to
Reconsider and Grant Previous Motion for Severance, 7 November 2005 (“Second Motion”).
128
Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, Sreten Lukic’s [sic] Response in Support of
Pavkovic’s [sic] Motion to Delay Start of Trial or in the Alternative to Reconsider and Grant Previous Motion for
Severance, 8 November 2005 (“Luki}’s Response of 8 November 2005”).
129
Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, Decision on Nebojša Pavković’s Motion to Delay
Start of Trial or in the Alternative to Reconsider and Grant Previous Motion for Severance, 2 December 2005
(“Decision of 2 December 2005”), p. 2. Pavkovi} did not seek leave to appeal the Trial Chamber’s Decision of
2 December 2005. Rather, he sought leave to appeal the Trial Chamber’s denial of his renewed request in relation to the
same issue after the Trial Chamber had scheduled a date for the commencement of the trial (see infra, para. 49).
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34.

On 5 April 2006, the Trial Chamber scheduled the Pre-Trial Conference for 7 July 2006 and

ordered that the trial begin on 10 July 2006.130
(b) Submissions of the parties
35.

Pavkovi} and Luki} aver that they suffered prejudice as a result of the joinder of their

case131 to the Milutinović et al. case.132
(i) Pavkovi}’s appeal
36.

Pavković submits that the Joinder Decision was rendered “with no input from nor notice to

[his] new counsel”.133 He also contends that the Trial Chamber failed to provide a reasoned opinion
in support of its conclusion that there was no obstacle for the trial to commence “as early as
December 2005 or January 2006.”134 He further notes that his First and Second Motions seeking
either severance of the case or delay in the commencement of the trial were denied by the Trial
Chamber.135 He reiterates the arguments he presented to the Trial Chamber that, in order to prepare
adequately, his team had to review 200 CDs, three large databases of material available through the
Electronic Disclosure Suite (“EDS”) containing at least 250,000 pages as well as all the exhibits
and witness testimonies from the S. Milošević case136 dealing with Kosovo.137 Pavković recalls that
at the time of his First Motion, filed on 16 August 2005, he had estimated that his Defence team
could be ready for trial by September 2007.138 By the time of his Second Motion, filed on
7 November 2005, the quantity of the relevant material disclosed by the Prosecution had reached
1,755,372 pages and still only the public transcripts from the S. Milošević case had been disclosed
but not the exhibits or closed session transcripts.139 Pavković claims that it was not feasible for him
to be ready for trial before mid-2007, “even if absolutely heroic preparation work were carried
out.”140
37.

The Prosecution responds that Pavković fails to show any error in the Trial Chamber’s

relevant decisions.141 It claims that Pavkovi} simply repeats the arguments contained in his Second
130

See Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-T, Pre-Trial Order and Appended Work Plan,
5 April 2006 (“Order of 5 April 2006” and “Pre-Trial Work Plan”, respectively). See also Prosecution Opening
Statement, 10 Jul 2006, T. 414.
131
Pavković et al. case.
132
See Pavkovi}’s Appeal Brief, paras 321-333; Luki}’s Appeal Brief, paras 10-33.
133
Pavković’s Appeal Brief, para. 321.
134
Pavković’s Appeal Brief, para. 321.
135
Pavković’s Appeal Brief, paras 322-326.
136
Prosecutor v. Slobodan Milošević, Case No. IT-02-54 (“S. Milošević case”).
137
Pavković’s Appeal Brief, paras 322-323.
138
Pavković’s Appeal Brief, para. 324.
139
Pavković’s Appeal Brief, paras 326, 328.
140
Pavković’s Appeal Brief, para. 328.
141
Prosecution’s Response Brief (Pavković), paras 129-134.
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Motion, without showing that the Trial Chamber committed any error or that he suffered
prejudice.142
(ii) Luki}’s appeal
38.

Luki} argues that in the Joinder Decision the Trial Chamber erroneously dismissed his

arguments opposing joinder and failed to consider the level of preparation of his defence when
setting the anticipated date for the start of the trial.143 Luki} further asserts that the Trial Chamber’s
subsequent Decisions of 7 September 2005 and 2 December 2005 failed to recognise the significant
problems the Defence was facing.144 He argues that the joinder of the cases resulted in less time
being accorded to the presentation of the defence cases at trial and in a less personalised approach
when considering the respective mitigating circumstances of the co-accused.145 Luki} purports to
illustrate the prejudice he suffered from an overall lack of adequate time and facilities for the
preparation of his defence by referring to the fact that his co-accused who had more time for such
preparation, have either been acquitted or received lesser sentences.146
39.

In response, the Prosecution argues that, considering the way in which the entirety of the

proceedings were managed, the Trial Chamber acted well within its discretion in ordering joinder
while protecting Lukić’s right to adequate time and facilities to prepare his defence.147 It further
contends that, since Luki} did not join Pavkovi}’s First Motion, he cannot argue on appeal that the
Decision of 7 September 2005 denying the First Motion was erroneous.148
(c) Analysis
40.

At the outset, the Appeals Chamber recalls that:
it is appropriate for a Trial Chamber deciding a motion for joinder pursuant to Rule 48 to consider
and weigh the following: “(1) protection of the rights of the accused pursuant to Article 21 of the
Statute; (2) avoidance of any conflict of interests that might cause serious prejudice to an accused;
and (3) protection of the interests of justice.” Factors that a Trial Chamber may look to in the
interests of justice include “(1) avoiding the duplication of evidence; (2) promoting judicial
economy; (3) minimising hardship to witnesses and increasing the likelihood that they will be
available to give evidence; and, (4) ensuring consistency of verdicts.”149
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Prosecution’s Response Brief (Pavković), para. 134.
Luki}’s Appeal Brief, paras 13-14.
144
Lukić’s Appeal Brief, para. 15(a)-(b).
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Lukić’s Appeal Brief, paras 25-27, 29-33.
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Lukić’s Appeal Brief, para. 28.
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Prosecution’s Response Brief (Lukić), para. 14 et seq. See also ibid., paras 20-22, 24-25, referring, inter alia, to
Order of 5 April 2006, Rule 65 ter Conferences of 23 August 2005, 8 November 2005, 30 March 2006, 26 April 2006,
17 May 2006, 21 June 2006.
148
Prosecution’s Response Brief (Lukić), para. 18.
149
Prosecutor v. Ante Gotovina et al., Case Nos. IT-01-45-AR73.1; IT-03-73-AR73.1; IT-03-73-AR73.2, Decision on
Interlocutory Appeals Against the Trial Chamber’s Decision to Amend the Indictment and for Joinder, 25 October
2006, para. 17 (internal references omitted); Pandurević Decision on Joinder, para. 8, fn. 20.
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41.

The Appeals Chamber notes that, at trial, Luki} argued that, “given the substantial

differences in the levels of preparation of the two cases”, joinder would cause him prejudice150 and
result in a long trial, which would violate his right to a fair and expeditious trial.151 In particular,
Luki} referred to the “nascent stage” of the Pavkovi} et al. case and to the amount of disclosed
material that was still to be reviewed.152 He further argued that the accused in the Milutinovi} et al.
case had an interest to proceed to trial as soon as possible, whereas the accused in the Pavkovi} et
al. case required time to adequately prepare and thus a “substantial time period” was necessary
before the trial could be scheduled.153 According to Luki}, this constituted a conflict of interests
militating against joinder.154 Luki} concluded that to “‘catch up’ in a case in mere months, where
the other accused have had the benefit of three years of preparation, would be unjust and
prejudicial” to his rights and those of his co-accused.155
42.

In granting the Prosecution’s Motion for Joinder, the Trial Chamber explicitly considered:
(iii) that the joinder of the Accused would avoid duplication of the presentation of evidence related
to underlying crimes and to some extent to the criminal responsibility of several of the Accused;
minimise hardship to witnesses; and would be in the interests of judicial economy, since, on the
basis of the Prosecution’s submissions, the length of one joint trial is likely to be significantly
shorter than the combined period for two separate trials;
(iv) that no basis has been identified for concluding that joinder would create a conflict of interest
or otherwise prejudice the right of any of the Accused to a fair and expeditious trial, and no basis
has been advanced to persuade the Trial Chamber that it is not able to manage the conduct of a
joint trial adequately; moreover, the Trial Chamber is confident that by applying existing Rules of
Procedure and Evidence, it will be able to ensure to the Accused a fair and expeditious trial.156

43.

The Appeals Chamber notes that, in exercising its discretion, the Trial Chamber considered

Lukić’s arguments before concluding that it would be able to ensure a fair and expeditious trial to
all accused.157 Furthermore, while the Trial Chamber stated that “there [was] no indication that a
joint trial could not start in December 2005 or January 2006”,158 it did not fix a date for the
commencement of the trial at that time. In fact, the trial did not start until 10 July 2006,159 a year
after the joinder of the two cases.
44.

With regard to Pavkovi}’s argument on appeal that he was prejudiced by the Joinder

Decision, the Appeals Chamber notes that, in his First Motion, Pavkovi} opposed the joinder
150

Prosecutor v. Neboj{a Pavkovi} et al., Case No. IT-03-70-PT, Defendant, Sreten Luki}’s [sic] Response Brief in
Opposition to Motion for Joinder, 7 June 2005 (“Luki}’s Motion of 7 June 2005”), paras 12-18.
151
Luki}’s Motion of 7 June 2005, paras 20-24.
152
Luki}’s Motion of 7 June 2005, paras 7, 12-15.
153
Luki}’s Motion of 7 June 2005, para. 18.
154
Luki}’s Motion of 7 June 2005, para. 18.
155
Luki}’s Motion of 7 June 2005, para. 16.
156
Joinder Decision, pp. 4-5 (internal references omitted).
157
Joinder Decision, pp. 3, 5.
158
Joinder Decision, p. 5.
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arguing that he was not prepared for trial starting in December 2005 or January 2006, and that such
an early trial date would violate the principle of equality of arms.160 He stated that he had “just
begun to scratch the surface of the voluminous discovery provided”, which included 200 CDs, three
large databases containing more than 250,000 pages, and all the witness testimony and exhibits
concerning the Kosovo charges in the S. Milo{evi} case.161 Pavkovi} also claimed that he would
need time to “conduct a thorough investigation of the charges”, which he could not start before he
became familiar with the disclosed material.162
45.

On 7 September 2005, the Trial Chamber denied Pavkovi}’s First Motion, considering, inter

alia, that he would have adequate time and facilities for the preparation of his defence and that no
conflict of interest leading to prejudice had been demonstrated in connection with the joinder.163
The Trial Chamber emphasised that no trial date had been set and that it would ensure that all the
accused in the joint trial had adequate time and facilities for preparation.164 It is therefore clear that
the Trial Chamber intended to address Pavković’s specific concerns as the proceedings progressed
in order to facilitate his team’s proper preparation for trial.
46.

Similarly, having considered subsequent submissions by Pavković and Lukić challenging

the Joinder Decision and the Decision of 7 September 2005,165 in its Decision of 2 December 2005
the Trial Chamber concluded that their requests to delay the commencement of the trial or, in the
alternative, to order severance of their cases were premature in light of the fact that: (i) no trial date
had been set at that point in time; (ii) no order pursuant to Rule 65 ter(E) of the Rules had been
issued by the Trial Chamber; and (iii) no Pre-Trial Conference required by Rule 73 bis(A) of the

159

See Trial Judgement, vol. 1, para. 17. See also Prosecution Opening Statement, 10 Jul 2006, T. 414.
First Motion, paras 10-11, 16. The Appeals Chamber observes that in its Joinder Decision, the Trial Chamber
explicitly noted that, except for Luki}, none of the accused in the Pavkovi} et al. case had filed a response to the
Prosecution’s Motion for Joinder (Joinder Decision, p. 3). In his First Motion, however, Pavkovi} stated that the Motion
for Joinder had not been served upon duty counsel and that, when permanent counsel was appointed, he was not advised
that such a motion was pending. As he was unaware of the motion, he could not file a response thereto (First Motion,
para. 3). The Appeals Chamber notes that the issue of whether adequate notice had been given to Pavkovi} was
extensively discussed during the status conference on 25 August 2005 (Status Conference, 25 Aug 2005, T. 57-61). As
a result of those discussions, Pavkovi} agreed that, instead of ordering the Prosecution to file a new motion requesting
joinder so that he would have the opportunity to respond, the Trial Chamber could consider his First Motion requesting
to set aside the Joinder Decision as an “opposition” to the joinder and decide upon it in a subsequent decision (Status
Conference, 25 Aug 2005, T. 60). In its Decision of 7 September 2005, the Trial Chamber did indeed consider
Pavkovi}’s arguments raised in his First Motion and its Addendum as well as his additional oral submissions made
during the status conference on 25 August 2005 (Decision of 7 September 2005, pp. 2-3). The Trial Chamber was
further satisfied that, had the arguments put forward by Pavkovi} opposing joinder been submitted prior to the issuance
of the Joinder Decision, they would not have altered its outcome (Decision of 7 September 2005, p. 4).
161
First Motion, paras 11-13.
162
First Motion, para. 14.
163
Decision of 7 September 2005, p. 4.
164
Decision of 7 September 2005, p. 4.
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Second Motion; Luki}’s Response of 8 November 2005.
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Rules had taken place.166 Thus, it was obvious at that stage that despite the time-frame mentioned in
the Joinder Decision, the trial was not going to start in December 2005 or January 2006.
47.

Considering that, in the Joinder Decision and in the Decision of 7 September 2005, the Trial

Chamber properly considered the arguments of Pavkovi} and Luki} and consistently indicated that
it would take the necessary measures to ensure that they would be afforded adequate time and
facilities to prepare their defence,167 the Appeals Chamber finds that joining the case of
Milutinovi} et al. with that of Pavkovi} et al. was within the reasonable exercise of the Trial
Chamber’s discretion. The Appeals Chamber will determine whether Pavkovi} and Luki} indeed
had sufficient time and facilities to prepare their defence on the basis of a holistic assessment of the
Trial Chamber’s management of the proceedings.168
2. Alleged error in scheduling the commencement of the trial
(a) Background
48.

On 5 April 2006, the Pre-Trial Judge issued an order with an appended pre-trial work plan,

announcing, inter alia, that the trial would commence on 10 July 2006.169 On 13 April 2006
Pavković renewed his request for a delay in the commencement of the trial or, in the alternative, for
severance of his case.170 Milutinović, Ojdanić, and Lazarević all joined Pavković’s motion in part
requesting a delay in the commencement of the trial and Luki} presented additional submissions
seeking, in the alternative, a severance of his case.171 On 28 April 2006, the Trial Chamber
dismissed the submissions, emphasising that, despite the identified difficulties, all accused would
have adequate time and resources to prepare for the trial to commence as scheduled.172
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Decision of 2 December 2005, p. 2.
Joinder Decision, p. 5; Decision of 7 September 2005, p. 4.
168
Cf. Krajišnik Appeal Judgement, paras 84, 135. See infra, sub-section III.B.5.
169
Order of 5 April 2006, p. 5. The Pre-Trial Judge concluded that the problems identified by the parties in terms of
their insufficient pre-trial preparation did not warrant a postponement of the trial at that stage and specifically invited
the parties to seek his assistance as regards their difficulties in performing investigations in Kosovo (ibid., pp. 2-3).
170
Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, Renewal of and Supplement to 7 November Pavković
“Motion to Delay Start of Trial or in the Alternative to Reconsider and Grant Previous Motion for Severance”,
13 April 2006 (“Third Motion”).
171
Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, Mr. Milutinović’s Joinder in the Renewed Motion
Filed by Nebojša Pavković on 12 April 2006 to Delay Start of Trial, 18 April 2006; Prosecutor v. Milan
Milutinović et al., Case No. IT-05-87-PT, Defence Motion Joining: “Renewal of and Supplement to 7 November
Pavković ‘Motion to Delay Start of Trial or in the Alternative to Reconsider and Grant Previous Motion for
Severance’”, 18 April 2006; Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, General Ojdanić Joinder in
Pavković Motion, 20 April 2006; Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, Sreten Lukić’s Motion
to Delay Start of Trial or in the Alternative to Grant a Severance of the Proceedings Against This Accused,
25 April 2006 (“Lukić’s Motion of 25 April 2006”).
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Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, Second Decision on Motions to Delay Proposed Date
for Start of Trial, 28 April 2006 (“Decision of 28 April 2006”), paras 4-6.
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49.

A subsequent motion filed by Pavković and joined by Milutinović, Šainović, Lazarević, and

Ojdanić seeking leave to appeal the Decision of 28 April 2006173 was denied by the Trial Chamber
on the ground that it failed to “meet the standards set out in the Rules of Procedure and Evidence
and jurisprudence of the Tribunal for either certification or reconsideration”.174
(b) Processing disclosed material
(i) Submissions of the parties

a. Pavkovi}’s appeal
50.

Pavkovi} asserts that due to the death of Slobodan Milošević, which “freed up substantial

resources at the Tribunal”, the Pre-Trial Judge scheduled the start of the trial for 10 July 2006, thus
violating his right to a fair trial.175 He argues that the Order of 5 April 2006 setting the trial date was
issued in full awareness of him not being prepared for trial and was premised upon an erroneous
interpretation of Rule 68 of the Rules.176 In this respect, Pavkovi} challenges a statement by the
Pre-Trial Judge which, in his view, erroneously suggested that “because the Prosecution violates
Rule 68 by providing excessive and irrelevant information” counsel need not review all the material
disclosed pursuant to that Rule.177 He reiterates that he had insufficient time to review a significant
amount of newly disclosed Rule 68 material as well as over 1,700 documents from the S. Milo{evi}
case disclosed pursuant to Rule 66 of the Rules,178 and insists that “fundamental fairness does not
simply require adherence by the prosecutor to Rule 68 but also that the accused then be given time
and facilities to become familiar with that material and make proper judgements regarding its
use.”179

173

Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, Motion for Leave to Appeal Second Decision on
Motions to Delay Proposed Dated for Start of Trial, 5 May 2006; Prosecutor v. Milan Milutinović et al., Case No. IT05-87-PT, Submission by Mr. Milan Milutinović to Join the Motion for Leave to Appeal Second Decision on Motions
to Delay Proposed Date for Start of Trial, 8 May 2006; Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT,
Joint Defence Motion: Submission by Mr. Nikola Šainović and Mr. Vladimir Lazarević to Join the Motion for Leave to
Appeal Second Decision on Motions to Delay Proposed Date for Start of Trial, 9 May 2006; Prosecutor v. Milan
Milutinović et al., Case No. IT-05-87-PT, General Ojdanic’s [sic] Joinder in Pavkovic [sic] Application for Certification
to Appeal, 10 May 2006.
174
Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, Decision on Defence Request for Certification of an
Interlocutory Appeal of Second Decision Denying Motion for Delay of Trial, 12 May 2006 (“Decision of
12 May 2006”), p. 2.
175
Pavković’s Appeal Brief, para. 331.
176
Pavković’s Appeal Brief, paras 340, 342-343.
177
Pavković’s Appeal Brief, paras 339-340, citing Rule 65 ter Conference, 30 Mar 2006, T. 178-179 (closed session).
178
Pavkovi}’s Appeal Brief, paras 333, 340.
179
Pavković’s Appeal Brief, para. 338. See also ibid., paras 335-337, 339-340. Pavkovi} adds that the Prosecution
provided only summaries of Rule 68 material, rather than the material itself, as required by the Rules (Pavkovi}’s
Appeal Brief, para. 327).
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51.

Pavković further asserts that the Trial Chamber’s Decision of 28 April 2006 dismissing his

Third Motion adopted the Pre-Trial Judge’s misinterpretation of Rule 68 of the Rules.180 He also
argues that, in denying his request for certification to appeal the Decision of 28 April 2006, the
Trial Chamber failed to provide a reasoned opinion and misapplied the standard set forth in
Rule 73(B) of the Rules.181 He claims that the prejudice to his right to a fair trial could have been
avoided had he been allocated additional resources and/or had the start of the trial been delayed.182
52.

The Prosecution responds that the Trial Chamber reasonably denied Pavkovi}’s Third

Motion.183 In this regard, the Prosecution argues that Pavković erroneously concentrates his
arguments on pre-trial preparation, whereas the time accorded for the preparation of his defence
should be assessed with respect to pre-trial and trial as a whole.184 In support of its arguments, the
Prosecution emphasises that the Pre-Trial Judge and the Trial Chamber took all necessary measures
to ensure that all the accused had sufficient time to prepare their defence, including offering
assistance in the form of orders under Rule 54 bis of the Rules, overseeing compliance with
disclosure obligations, and making adjustments to the court schedule.185 The Prosecution asserts
that Pavković’s general arguments regarding the volume of disclosed material fail to show that he
did not have sufficient time to prepare his defence.186 The Prosecution further argues that the Trial
Chamber’s decision denying Pavkovi}’s request for certification to appeal the Decision of
28 April 2008 was reasonable.187 Finally, it asserts that Pavković fails to show any prejudice
suffered from the allegedly insufficient preparation.188

b. Luki}’s appeal
53.

Lukić insists that the Trial Chamber failed to consider and address the concerns regarding

the impact of the joinder and the early commencement of the trial on the preparation of the Defence
teams.189 Lukić refers to the alleged impact of Slobodan Milošević’s death on the Tribunal’s trial
schedule and claims that the consequent arrangements resulted in the violation of his right to a fair

180

Pavković’s Appeal Brief, para. 343, referring to Decision of 28 April 2006.
Pavković’s Appeal Brief, para. 345, referring to Decision of 12 May 2006.
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trial.190 He further argues that it was for reasons related to the Tribunal’s completion strategy that
the trial commenced without the proper preparation of his Defence team.191
54.

Luki} further refers to the amount of disclosed material and the significant difficulties he

experienced in obtaining material from the S. Milo{evi} case.192 He emphasises that it was only
shortly before the start of the trial that the Registry complied with the order of the Pre-Trial Judge
and provided him with all transcripts and exhibits (approximately 1,700 documents) from that
case.193 Finally, Lukić claims that the cumulative effect of all these factors was that his Defence
was “ill-prepared to face the evidence of the Prosecution and thus fought a continual up-hill battle
throughout the trial” and that, therefore, he was “denied a fair process and trial.”194
55.

In response, the Prosecution contends that Lukić’s request for a delay in the commencement

of the trial was reasonably rejected in light of the pre-trial work plan, the Rule 65 ter conferences,
and the status conferences at which Luki}’s concerns were addressed.195 It maintains that in issuing
the pre-trial work plan the Trial Chamber specifically took into account the fact that Luki} had been
transferred to the Tribunal more than a year before the scheduled Pre-Trial Conference and that he
had been represented by counsel for a “significant” amount of time.196 As regards the material from
the S. Milošević case, the Prosecution contends that most of the public material from that case was
made available through the Tribunal’s Judicial Database (“JDB”) in November 2005, including that
related to the “Kosovo part” of the case.197 It claims that the remaining documents were placed on
the JDB between mid-October 2005 and 30 March 2006 and that the only reason for the delay was
the inability of Lukić’s Defence team to access the JDB remotely.198 In the circumstances, the
Prosecution claims that Lukić has not demonstrated any error in the Pre-Trial Judge’s approach or
prejudice occasioned as a result of the delayed access.199
56.

The Prosecution further argues that “Lukić had adequate time and facilities to prepare his

defence prior to and during trial”.200 In particular, it points out that over 15 months elapsed between
the date of Lukić’s initial appearance and the commencement of the trial, and that Luki} was able to
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file a pre-trial brief and was represented throughout the proceedings.201 The Prosecution also asserts
that Lukić fails to show any prejudice resulting from the impugned Trial Chamber’s decisions.202
57.

In reply, Lukić argues that the fact that multiple status conferences were held on the issue of

access to the material from the S. Milošević case shows that there were ongoing problems in this
regard.203 In particular, he submits that it was conceded that it was the Registry’s fault that his
Defence team did not have remote access to the JDB and therefore the entirety of the material from
the S. Milošević case can only be considered as having been made available to him on
30 March 2006.204
58.

Lukić also asserts that the Prosecution misrepresents and attempts to confuse the procedural

history of the case.205 He emphasises that the Prosecution unduly relies on the Trial Chamber’s
discretion in matters related to trial preparation and management because “if the Prosecution’s logic
were accepted, there would never be a basis for any appeal, for the final word of the Trial Chamber
would be sacrosanct.”206 Lukić further claims that the Prosecution takes his arguments out of
context and attempts to prevent the Appeals Chamber from assessing “what constitutes ‘adequate
time and facilities’ […] in relation to the proceedings as a whole”.207
(ii) Analysis
59.

Having heard submissions from the parties regarding their difficulties in processing the

disclosed material, in its Order of 5 April 2006 setting the trial date, the Pre-Trial Judge held that:
the large volume of ongoing disclosure, and the fact that the Prosecution has had more time than
the Defence to prepare for trial, are characteristics of most proceedings and do not justify further
delay here; the Prosecution’s mere indication of an intention to propose additional witnesses does
not warrant a postponement of trial at this time[.]208

60.

Following the Order of 5 April 2006, Pavkovi} and Luki} argued that they would not have

sufficient time to review all the disclosed material before the scheduled start of the trial.209 In its
Decision of 28 April 2006, the Trial Chamber stated that it “ha[d] been continuously alert so that
unfair prejudice [would] not be caused to the accused due to the lack of adequate time and resources
201
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for the preparation of their defences, and […] [that it would] continue to monitor the progress of the
case throughout the remainder of the pre-trial phase”.210 In addition, it noted the Prosecution’s offer
to assist the Defence in relation to some of the relevant issues.211 For the reasons explained below,
the Appeals Chamber finds that neither Pavković nor Lukić has demonstrated a discernible error in
setting the date for trial.
61.

The Appeals Chamber notes that, in his Order of 5 April 2006, the Pre-Trial Judge referred

to conferences held with the parties on 30 and 31 March 2006, “at which the parties made
substantial progress in principle toward bringing this case to trial”.212 The extensive submissions by
Pavković and Lukić regarding their trial preparation213 were duly considered by both the Pre-Trial
Judge and the Trial Chamber.214 The Appeals Chamber considers that, by summer 2006, i.e. some
14 months after Lukić’s and Pavković’s initial appearances215 and about a year after the assignment
of their respective lead counsels,216 a considerable amount of preparatory work, including
processing continuously disclosed material, should have been carried out. Specifically in relation to
the documents from the S. Milošević case, while acknowledging the voluminous nature of the
material, the Pre-Trial Judge noted that some of it had been previously disclosed by the
Prosecution.217
62.

Further, both the Pre-Trial Judge and the Trial Chamber continuously pointed out to the

Defence teams that they were fully aware of the difficulties encountered by counsel and remained
alert to those issues, repeatedly offering judicial assistance if such need were to arise.218 Indeed, the
Pre-Trial Judge took specific measures to assist the Defence, including: (i) monitoring the
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disclosure issues with respect to the Prosecution’s witnesses;219 (ii) clarifying that the very
beginning of the trial would not deal with controversial evidentiary issues and thus would allow the
Defence to be ready by the time the trial was “into gear, ready for a proper run immediately after
the recess”;220 and (iii) encouraging the Defence teams to apply for the Trial Chamber’s assistance
under Rule 54 bis of the Rules.221
63.

Accordingly, the Trial Chamber satisfied itself that counsel would be able to catch up with

the remaining preparatory work as the trial proceeded and made it known that counsel could seek
appropriate remedies as the proceedings progressed. The Appeals Chamber considers that the Trial
Chamber acted within the reasonable exercise of its discretion when it concluded that, with the trial
set to commence on 10 July 2006, it would be able to ensure that the accused were afforded
adequate time and resources for the preparation of their defence and could take necessary measures
if and when appropriate. In light of this finding, the Appeals Chamber does not consider it
necessary to address Pavkovi}’s submission that the Trial Chamber erred in denying his request for
certification to appeal the Decision of 28 April 2006. The Appeals Chamber reserves, however, its
final determination as to whether Pavkovi} and Luki} indeed had sufficient time to review the
disclosed material, which will be made following a holistic assessment of the Trial Chamber’s
management of the proceedings as a whole.
64.

Finally, with regard to Pavkovi}’s contention that the Pre-Trial Judge’s statement on the

application of Rule 68 of the Rules was erroneous, the Appeals Chamber notes that the impugned
statement reads as follows:
My experience of this Tribunal so far suggests to me that the Prosecution do not actually apply
strictly Rule 68(i) that requires them to disclose material which, in the actual knowledge of the
Prosecutor may suggest the innocence or mitigate the guilt. What seems to be happen [sic]
something [sic] they protect their back by disclosing everything under the sun, giving you, I
accept, a difficulty, which you may not be able to entirely reassure yourself you have resolved.222

The Appeals Chamber recalls that the impugned remark was directly preceded by the following
statement from the Pre-Trial Judge:
[I]f you really want to persuade the Chamber that there is some injustice here, or potential
injustice, then you will need to put meat on that skeleton, because there’s nothing in what you’ve
said that indicates that you have been, for example, building up a case based on Rule 68 material
that you’re studying at great length which suggests that you have to continue this exercise on the
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same time-scale so far. You have to make judgements along the way about how productive an
exercise is going to be.223

65.

Having considered the impugned remark in its proper context,224 the Appeals Chamber does

not find it to be indicative of any discernible error in the Pre-Trial Judge’s or the Trial Chamber’s
reasoning with respect to the scope of the Prosecution’s disclosure obligations. Rather, it simply
refers to the realities of the complex cases brought before this Tribunal, which indeed require
counsel to manage their task priorities and find a proper balance when processing the typically
voluminous material disclosed to them.225
(c) Reliance on crimes that took place in 1998
(i) Submissions of the parties
66.

In arguing that he was afforded insufficient time for the preparation of his defence due to the

timing and volume of the Prosecution’s disclosure, Pavković notes that in spring 2006 there was
still no final indictment.226 He submits that in its Decision of 22 March 2006 the Trial Chamber
“required amendments to the Indictment that could and did have a major impact on preparation.”227
Pavkovi} claims that it was made clear that, in order to establish the charges related to crimes
allegedly committed in 1999, the Prosecution would be entitled to rely on alleged crimes that took
place in 1998, by identifying with specificity their dates, locations, the connection to each of the
accused, and the supporting material.228 Pavković claims that “[t]his opened up a whole new avenue
of investigation into 1998 matters that was still being pursued as late as August, 2009.”229
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67.

Lukić also argues that his case was complicated by the Trial Chamber authorising the

Prosecution to add allegations concerning crimes that took place in 1998.230
68.

In response, the Prosecution asserts that both Pavkovi} and Luki} were put on notice at the

time of their initial appearance that the Prosecution intended to rely on crimes that took place in
1998 in order to prove responsibility for the crimes committed in 1999.231 The Prosecution points
out that, as noted in the Decision of 11 May 2006, “[t]he amendments which the [Trial] Chamber
ordered enhanced Defence preparation by clarifying these allegations”.232
69.

Lukić replies that the amendments to an indictment can only become valid once authorised

by the Trial Chamber and, therefore, it cannot be disputed that he received proper notice of the
relevant amendments only two months before the commencement of the trial.233
(ii) Analysis
70.

In its Decision of 22 March 2006, the Trial Chamber found that the proposed amended

indictment and the Prosecution’s Pre-Trial Brief did not provide a sufficient description of the
crimes allegedly committed in 1998.234 It ordered the Prosecution to “identify the dates and
locations of the crimes, the connection to each Accused and supporting material for its
allegations”.235 An amended version of the indictment providing specification of the alleged crimes
committed in 1998 was filed on 5 April 2006.236 The supporting material for the amended
allegations and the updated Rule 65 ter witness list were disclosed to the Defence teams
approximately three months before the start of the trial237 and the Trial Chamber accepted the
Second Amended Indictment on 11 May 2006,238 i.e. two months before the commencement of the
trial.
71.

The Order of 5 April 2006 setting the trial date noted that “the bulk of the indictment

already is in finalised form and the Trial Chamber will take account of the proximity of trial in
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addressing the proposed redactions”.239 In its Decision of 11 May 2006, the Trial Chamber further
found that:
[t]he Accused have been aware of the Prosecution’s basic assertions with regard to the alleged
commission of uncharged crimes in 1998, albeit with far less precision than they are currently
presented, since their initial appearances under earlier indictments in their previously separate
respective cases. What has been made clear now are more specific facts of the incidents from that
period upon which the Prosecution will rely to establish certain elements of charged crimes and
forms of responsibility at trial.240

72.

The Trial Chamber considered that the accused had approximately two months before the

scheduled start of trial and over three months before witness testimony was likely to begin, and thus
had adequate time to prepare for the “more precise allegations”.241 Moreover, the Trial Chamber
took into account the fact that the allegations did not result in the inclusion of new charges in the
Second Amended Indictment.242 Thus the Trial Chamber concluded that no postponement of the
trial was warranted.243
73.

The Appeals Chamber is satisfied that the Trial Chamber’s ruling to maintain the trial date

of 10 July 2006 was within the reasonable exercise of its discretion. In this regard, the Appeals
Chamber notes that, although the amendments introduced in the Second Amended Indictment
amounted to new material facts and necessitated the processing of voluminous supporting
material,244 they did not constitute new charges previously unknown to any of the accused. The
jurisprudence of the Tribunal provides that, under certain conditions, the Prosecution may amend
the indictment (to introduce new material facts or clarify any vague pleadings) even after the trial
has started.245 The question for a trial chamber is whether the Defence can adequately prepare to
face the charges in light of the amendments. In the instant case, the Trial Chamber considered the
nature of the amendments, took into account the extra work required by the Defence to prepare and
the time available for that purpose, and found that there was no need to postpone the trial. Neither
Pavkovi} nor Luki} have shown that the Trial Chamber erred in this regard.
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(d) Late assignment of counsel
(i) Late assignment of Pavkovi}’s counsel
74.

Pavkovi} bases his arguments regarding the lack of adequate time and facilities for the

preparation of his defence on, inter alia, the fact that the counsel who “could be categorised as an
Article 21 ‘counsel of his own choosing’” was only appointed on 13 June 2005, i.e. less than a year
before the commencement of the trial.246
75.

Given that Pavković’s submission is unsubstantiated in terms of either identification of the

alleged error of the Trial Chamber or the prejudice resulting there from, the Appeals Chamber
declines to consider its merits.
(ii) Late assignment of Luki}’s co-counsel

a. Submissions of the parties
76.

Luki} submits that his lead counsel and co-counsel were only appointed on 1 May 2006,

with the trial commencing on 10 July 2006.247 In particular, Luki} submits that despite his request
to have Jovan Simi} assigned as co-counsel in December 2005, he did not have a fully composed
Defence team until just before the commencement of the trial. In his view, this was due to the fact
that the Registry’s estimation regarding the start of the trial was “dashed when the Chamber
accelerated the proceedings.”248
77.

The Prosecution responds that it was open to Luki} to have a co-counsel appointed sooner

and that the delay in the assignment of co-counsel Dragan Iveti}, the second co-counsel requested
by Luki} who at that time was a legal consultant on his Defence team, was due to co-counsel’s own
failure to provide the necessary documentation and to meet the eligibility requirements.249 The
Prosecution adds that Luki}’s arguments were addressed by the Pre-Trial Judge, who noted that the
Registry allowed a lump-sum payment for pre-trial preparation which could be utilised over a
shorter period of time.250
78.

In reply, Lukić insists that the responsibility for the failure to appoint a co-counsel in a

timely manner lies with the Registry and argues that the Trial Chamber erred in not ensuring a
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remedy for the situation.251 He claims that the Prosecution’s attempt to shift the focus from the issue
of Jovan Simi}’s appointment to the “status” of Dragan Ivetić can only be read as admitting the
validity of Lukić’s appeal on this point.252 Lukić argues that Jovan Simi} met all the requirements to
be appointed as co-counsel but, according to the Registry, a co-counsel could not be assigned earlier
than five months before the commencement of the trial.253 He adds that the fact that Dragan Ivetić
was part of the Defence team is irrelevant to the issue of not having a co-counsel, especially given
that legal consultants, such as Dragan Ivetić at the relevant time, are not reimbursed for travels
related to investigation work.254 Lukić argues that, although a Defence team should have a cocounsel five months prior to the commencement of the trial, his team was only fully composed in
April 2006 with the appointment of new lead counsel and Dragan Ivetić as co-counsel,255 which
was approximately two months before the commencement of the trial.

b. Analysis
79.

The Appeals Chamber recalls that Luki} was transferred to the seat of the Tribunal on

4 April 2005 and had Mr. Victor Koppe assigned to him as duty counsel on 6 April 2005.256 On
2 May 2005, the Registry assigned Mr. Theodor Scudder as counsel to Luki}, directing Mr. Koppe
to hand over any case-related materials received during his assignment as duty counsel to
Mr. Scudder.257 Following the withdrawal of the assignment of Mr. Scudder on 16 May 2006,
Mr. Branko Lukić was assigned as lead counsel to Lukić258 and on 29 May 2006, Mr. Dragan Ivetić
was assigned as co-counsel.259 The Appeals Chamber notes that the issue of the lack of co-counsel
was raised before the Pre-Trial Judge during the status conference on 31 March 2006 and the
Rule 65 ter Conference on 26 April 2006.260 The Appeals Chamber is satisfied that the Trial
Chamber took this issue into account in its general finding that, despite the identified difficulties in
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pre-trial preparation, it was able to ensure the fairness of the proceedings without delaying the
commencement of the trial.261
80.

The Appeals Chamber finds that Luki} has failed to demonstrate that the late assignment of

co-counsel resulted in any discernible prejudice to him. Indeed, Luki} had the assistance of counsel
shortly following his transfer to the Tribunal, including at his initial appearance, and throughout the
proceedings. Further, as discussed during the Rule 65 ter Conference on 26 April 2006, in order to
prepare for trial, lead counsel was provided with a lump-sum for a level three complexity case
through the Pre-Trial Legal Aid Policy.262 The Appeals Chamber observes that it was open to lead
counsel to use these funds in a manner best suited to the preparation of the defence.263 In this
regard, the Appeals Chamber notes that prior to his assignment as co-counsel, Mr. Dragan Iveti}
was hired as a legal consultant for Luki}’s Defence team and was therefore able to familiarise
himself with the case prior to his assignment as co-counsel.264 Lukić has failed to substantiate how
the delayed assignment of co-counsel actually affected the preparation of his defence, for instance
by illustrating what specific investigative acts were planned but could not be performed by lead
counsel or by other members of the Defence team265 and how they impacted upon his preparedness
for trial. The Appeals Chamber therefore finds that Luki} has failed to demonstrate that in
scheduling the commencement of the trial the Trial Chamber committed a discernible error that
resulted in a miscarriage of justice.
(e) Refusal to adjourn the trial during the absence of Pavkovi}’s lead counsel
(i) Background
81.

On 13 July 2006, Pavkovi} notified the Trial Chamber that for medical reasons his lead

counsel would not be able to attend the court hearings until September 2006 and requested an
adjournment of the proceedings.266 The Trial Chamber denied Pavkovi}’s request on
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14 July 2006,267 concluding that no reason existed “to doubt the ability of co-counsel, under the
authority of lead counsel, to deal with the proceedings during the physical absence of lead counsel
from the trial”.268 Consequently, having commenced on 10 July 2006, the trial continued in the
absence of Pavkovi}’s lead counsel.
(ii) Submissions of the parties
82.

Pavkovi} asserts that, in dismissing his Motion of 13 July 2006 requesting an adjournment

of the proceedings, the Trial Chamber misinterpreted Article 16(C) of the Directive on the
Assignment of Defence Counsel.269 He argues that the Trial Chamber’s conclusion that a cocounsel is assigned to replace the lead counsel should the lead counsel be unable to attend was
erroneous as, in his view, a co-counsel is authorised to proceed only pursuant to a decision, and
under the authority and direction, of the lead counsel.270 Pavkovi} notes in this respect that, during
the initial stage of the trial, witnesses testified in English whereas his co-counsel’s knowledge of
that language was limited.271
83.

The Prosecution responds that Pavkovi}’s challenge should be dismissed because it exceeds

the scope of his Notice of Appeal.272 If the challenge is considered on the merits, the Prosecution
argues that Pavkovi} fails to show that the Trial Chamber committed any error in refusing to delay
the trial because of the absence of his lead counsel.273
(iii) Analysis
84.

The Appeals Chamber notes that Pavkovi}’s arguments were not set forth in his Notice of

Appeal and the Appeals Chamber is thus not required to consider them.274 However, taking into
account that, in its response, the Prosecution addresses the substance of Pavkovi}’s submission and
would therefore suffer no material prejudice if the arguments are addressed in this Judgement, the
Appeals Chamber will exercise its discretion and consider the merits of this submission in the
interests of justice, notwithstanding Pavković’s failure to comply with the Rules.275
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85.

At the outset, the Appeals Chamber observes that, according to the trial record, Pavkovi}’s

lead counsel was absent from 7 July 2006 until 13 August 2006.276 Taking into account that the
Trial Chamber was in recess from 17 July 2006 until 4 August 2006, the lead counsel was
effectively absent for 11 hearing days.277
86.

The Appeals Chamber recalls that pursuant to Article 16(C) of the Directive on the

Assignment of Defence Counsel, “[a]cting under the authority of lead counsel, the co-counsel may
deal with all stages of the proceedings and all matters arising out of the defence of the suspect or
accused.” The Appeals Chamber has previously considered that when the accused is represented,
the presence of his lead counsel or co-counsel at trial is essential.278 Thus, a lead counsel who
absents himself has the duty to ensure that his co-counsel is present at trial.279 The Trial Chamber
therefore did not err in holding that one of the purposes of Article 16(C) of the Directive on the
Assignment of Defence Counsel is to allow for the accused to be represented at trial hearings by a
co-counsel in the event that the lead counsel is unable to attend.280 Furthermore, the Appeals
Chamber notes that the Trial Chamber explicitly took into account that Pavkovi}’s lead counsel and
co-counsel were in contact with each other, so that the co-counsel could continue to act under the
authority of the lead counsel in compliance with the relevant requirement of Rule 16(C) of the
Directive on the Assignment of Defence Counsel.281 In light of these considerations, the Appeals
Chamber finds that the Trial Chamber did not err in holding that the Directive on the Assignment of
Defence Counsel allowed for representation by co-counsel acting under the authority of lead
counsel in the absence of the latter.
87.

With respect to the limited proficiency in English of Pavkovi}’s co-counsel, the Appeals

Chamber notes that the Registry’s Decision assigning Mr. Aleksandar Aleksi} as co-counsel
accounted for the fact that he did not speak either of the working languages of the Tribunal to the
requisite standard.282 The Appeals Chamber notes that this argument was not raised by lead counsel
when requesting an adjournment of the trial and was therefore not explicitly considered by the Trial
Chamber in reaching the Decision of 14 July 2006. However, the Appeals Chamber is satisfied that
the measures adopted by the Trial Chamber in rescheduling the examination of certain witnesses,
276
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coupled with the availability of simultaneous interpretation of the court proceedings from English
into B/C/S, the language of the co-counsel, were sufficient to ensure that Pavkovi} was not
prejudiced as a result of his lead counsel’s absence.
88.

In this respect, the Appeals Chamber observes that on 7 July 2006 the Presiding Judge

encouraged the Prosecution to avoid presenting evidence “that would be particularly controversial
for Pavkovi}’s case” during the absence of his lead counsel.283 The Prosecution assured the Trial
Chamber that it had rescheduled the examination of one witness in order to accommodate this
concern and that it would not call any witnesses in August 2006 who had face-to-face meetings
with Pavkovi}.284 The Presiding Judge further encouraged the Prosecution to communicate directly
with Pavkovi}’s co-counsel and to give him the opportunity to comment upon the order in which
witnesses would be called during the lead counsel’s absence.285
89.

In light of the foregoing, the Appeals Chamber finds that Pavković has failed to show that

he suffered any prejudice resulting from the conduct of the hearings in question. The Appeals
Chamber therefore dismisses this sub-ground of Pavković’s eleventh ground of appeal.
(f) Production of documents pursuant to Rule 54 bis of the Rules
(i) Submissions of the parties
90.

Luki} submits that the Trial Chamber’s Decision of 29 September 2006, granting in part his

requests pursuant to Rule 54 bis of the Rules, was rendered two months after the commencement of
the trial and that Serbia only complied with it one month thereafter.286 As a result, Luki} submits
that the documents at issue continued to be received “well into the trial, including the defense
phase.”287 Luki} argues that, in these circumstances, his Defence team was unable to review all the
necessary documents in preparation for the trial and suffered further prejudice when the admission
into evidence of many of them was denied because they had not been tendered through a relevant
witness.288

does not speak either of the two working languages of the Tribunal but who speaks the native language of the suspect or
accused”.
283
Pre-Trial Conference, 7 Jul 2006, T. 379.
284
Pre-Trial Conference, 7 Jul 2006, T. 380-381.
285
Pre-Trial Conference, 7 Jul 2006, T. 380.
286
Lukić’s Appeal Brief, para. 38. Lukić alleges that he experienced various problems in obtaining documents from
Serbia, despite having sent “no fewer than 26 requests” to the Serbian authorities between 10 November 2005 and
14 April 2006 and having had more than 23 meetings with Serbian officials (Lukić’s Appeal Brief, para. 38, referring to
Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-T, Decision on Sreten Lukić’s Amended Rule 54 bis
Application, 29 September 2006 (“Decision of 29 September 2006”), para. 4, Motion Hearing, 6 July 2006, T. 208 et
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91.

The Prosecution responds that despite the Pre-Trial Judge continuously encouraging the

accused to make applications pursuant to Rule 54 bis of the Rules should they experience any
problems obtaining necessary documents from States, Lukić only filed such an application on
17 May 2006.289 According to the Prosecution, the Trial Chamber took appropriate action following
the application and Lukić fails to identify any errors in the Decision of 29 September 2006 and to
show that he suffered any prejudice as a result of the delay in receiving the documents from
Serbia.290
(ii) Analysis
92.

The Appeals Chamber notes that, on a number of occasions, the Pre-Trial Judge encouraged

the parties not to wait too long for the Serbian authorities to respond before requesting the court’s
assistance, pursuant to Rule 54 bis of the Rules.291 On 17 May 2006, Luki} requested that the Trial
Chamber issue an order directed to Serbia for the production of documents.292 Following a separate
hearing on this matter,293 on 10 July 2006, the Trial Chamber ordered Luki} to submit two
reformulated requests to Serbia.294 On 21 August 2006, Lukić filed an amended application
pursuant to Rule 54 bis of the Rules.295 On 29 September 2006, the Trial Chamber issued the
impugned decision, which granted all the requests that met the requirements of Rule 54 bis of the
Rules.296
93.

The Appeals Chamber observes that, before issuing an order for a State to produce

documents, a Judge or trial chamber must be satisfied that the requirements under Rule 54 bis of the
Rules have been met.297 The Appeals Chamber is not satisfied that Lukić has demonstrated that the
circumstances required or allowed the Trial Chamber to issue such an order any earlier.
Notwithstanding the Trial Chamber’s offer to assist the Defence, Lukić only filed his application in
May 2006, nearly six weeks after the 10 July 2006 trial date had been fixed. In addition, more than
289
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291
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six months elapsed between Luki}’s first request to Serbia and the filing of his Rule 54 bis
application.298 The Appeals Chamber is of the view that, considering the slow and at times
problematic cooperation with the Serbian authorities, in terms of producing the requested
documents on the one hand and the imminent commencement of the trial on the other, it was
incumbent upon Lukić to apply for the Trial Chamber’s assistance earlier in order to ensure that the
documents were received in a timely manner.
94.

Given that Lukić has failed to demonstrate that the Trial Chamber erred, the Appeals

Chamber need not address his submissions regarding the prejudice that allegedly resulted from the
manner in which the Trial Chamber handled his requests pursuant to Rule 54 bis of the Rules.
3. Length of court sessions
(a) Submissions of the parties
(i) Pavkovi}’s appeal
95.

Pavkovi} asserts that throughout the trial, the Trial Chamber was concerned with the speed

rather than with the fairness of the proceedings.299 He points out that, pursuant to Article 21 of the
Statute, the right to be tried without undue delay belongs to the accused only, and that none of the
accused in the case sought a “speedy trial”, but instead requested “reasonable delays” in order to
prepare their defence.300 To illustrate the allegedly erroneous approach of the Trial Chamber,
Pavkovi} avers that in its Decision of 9 October 2006 dealing with, inter alia, the trial schedule, the
Trial Chamber selectively cited Article 21 of the Statute, omitting that an accused is entitled to
adequate time and facilities for the preparation of his defence.301 He further points out that the
extended trial sessions had an adverse impact upon his trial preparation and that, despite his request
for “fairness and ‘due’ delay in the process”, in its Scheduling Order of 15 November 2006, the
Trial Chamber referred solely to its obligation to ensure the right of the accused to be tried without
undue delay, thus compromising the need for enhancing justice.302 Pavkovi} insists that none of the
accused were “asserting” the right to be tried without undue delay and suggests that, in both its
Decision of 9 October 2006 and the Scheduling Order of 15 November 2006, the Trial Chamber
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unnecessarily emphasised the need for that right to be respected.303 Finally, Pavkovi} asserts that
the issue of “speed versus justice” was repeatedly brought to the attention of the Trial Chamber.304
96.

The Prosecution responds that the Trial Chamber properly balanced its obligation to ensure

both the expeditious conduct of the trial and the rights of the accused to sufficient time for
preparation of their defence.305 According to the Prosecution, the Trial Chamber “showed a
willingness to adjust the pace of trial where justified to facilitate Defence preparation” without
compromising the need for expeditious conduct of the proceedings.306
(ii) Luki}’s appeal
97.

Luki} argues that the guarantees for the accused’s right to be tried without undue delay must

be applied to the benefit rather than to the detriment of the accused.307 He submits that, although he
tried to compensate during trial for his lack of sufficient pre-trial preparation, the Decision of
9 October 2006 setting longer trial sessions exacerbated the situation and rendered his efforts
futile.308 He asserts that the sitting schedule endangered his health and that of his counsel, hampered
preparation for the examination of witnesses, and prevented essential attorney-client meetings from
taking place.309 Luki} insists that the combination of the extended sitting sessions, the Prosecution’s
rescheduling of witnesses, the last-minute disclosure of additional information as well as the
intensive preparation of defence witnesses “exhausted” and “overwhelmed” his Defence team.310
He argues that, for the same reasons, he could not “undertake significant discovery” and thus a
number of Rule 70 documents were obtained by him only after the conclusion of the Prosecution
case and could not be used to confront Prosecution witnesses.311 Particularly with respect to the
witnesses who had previously testified in the S. Milo{evi} case, Luki} submits that, due to the
extended sitting schedule, he was unable to “foresee [or] locate” all potential documents necessary
for their effective cross-examination.312 Luki} claims that the cumulative effect of these factors was
that the “effective assistance of counsel was lessened”, which, in turn, had a negative impact upon
the fairness and integrity of the proceedings.313 Luki} also asserts that the Trial Chamber abused its
303
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discretion by demanding the withdrawal of part of his motion requesting alteration of the court
schedule.314 He argues that this act constituted an attempt by the Trial Chamber to prevent him from
having his objection recorded for the purposes of a future appeal.315
98.

With respect to Luki}’s assertion that the Trial Chamber enforced his right to an expeditious

trial to his detriment, the Prosecution responds that Luki} fails to demonstrate any discernible error
on the part of the Trial Chamber.316 As to the longer sitting hours, the Prosecution contends that
Luki}’s arguments were considered at trial and that he fails to show how the trial schedule caused
him any identifiable prejudice such as to render the Trial Judgement invalid.317 The Prosecution
claims that Luki} fails to demonstrate that the Trial Chamber abused its discretion in concluding
that he had sufficient time to prepare his defence case while simultaneously presenting evidence in
court.318 It further submits that the Rule 70 documents mentioned by Luki} were admitted into
evidence and therefore no prejudice was caused.319 As to Luki}’s submission that the last-minute
disclosure of witness statements prevented him from effectively preparing for witness crossexamination, the Prosecution again argues that Luki} fails to allege “any specific instance of
prejudice”.320 It claims that Luki} was supposed to request any relief he deemed necessary from the
Trial Chamber at the appropriate time, which he failed to do.321 Concerning Luki}’s assertion that
the Trial Chamber pressured him to withdraw part of his motion requesting alteration of the court
schedule, the Prosecution submits that the Trial Chamber in fact found that the relevant part of the
motion could constitute offensive conduct under Rule 46(A) of the Rules.322
99.

In reply, Luki} argues that the extended sitting schedule had a “dramatic and significant”

effect upon his ability to prepare for trial, which was already hampered by the “severe problems and
limitations” imposed on his pre-trial preparation.323 With respect to the Rule 70 documents, Luki}
claims that they show that, contrary to the Trial Chamber’s findings: (i) the Kosovo Liberation
Army (“KLA”) was both present and active in Pe}/Peja and \akovica/Gjakova during the bombing
by the North Atlantic Treaty Organization (“NATO”); (ii) the civilian population in
314
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Pri{tina/Prishtina feared the NATO bombing and was leaving the area due to the resultant
hardships; and (iii) there was an exchange of information and cooperation between “KLA
informants on the ground and NATO”.324 Luki} argues that if these documents had been available
during the Prosecution case, they could have been used to undermine the credibility of, inter alia,
witness Shaun Byrnes.325
(b) Analysis
100.

The Appeals Chamber recalls that the primary duty of the trial chamber is to safeguard the

fairness of the trial, ensuring that the proceedings are conducted with full respect for the rights of
the accused.326 In this context, the Appeals Chamber also recalls that the right to be tried without
undue delay is provided under Article 21(4)(c) of the Statute and embodied in numerous
international human rights instruments and is “an inseparable and constituent element of the right to
a fair trial.”327 Accordingly, the trial chamber has a duty to be proactive in ensuring that the accused
is tried without undue delay, regardless of whether the accused himself asserts that right.328 In
addition, the Appeals Chamber recalls that:
[p]rocedural equality requires that the concept of a fair trial be applied taking into account the
interests of both parties. The Prosecution acts on behalf of and in the interests of the international
community. Thus, as the international community has an interest in the enforcement of such
guarantee, it cannot be deprived of it by the mere circumstance that the Appellant would like to
waive his own entitlement to a fair trial.329
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101.

The Appeals Chamber is mindful, however, that in cases of significant scope and

complexity such as the present one, the trial chamber’s duty to ensure the expeditiousness of the
trial will often entail a delicate balancing of interests.330 In upholding the overall fairness of the
proceedings, while the trial chamber must ensure that the proceedings do not suffer undue delays
and that the trial is completed within a reasonable time, it must equally ascertain that the
proceedings are not compromised by the imposition of excessive time constraints. In this regard, the
Appeals Chamber has held that logistical considerations should not take priority over the trial
chamber’s duty to safeguard the fairness of the proceedings.331
102.

In its Order of 15 September 2006, the Trial Chamber scheduled hearings from 9:00 a.m. to

5:30 p.m. for the trial week of 25 September 2006.332 Following the submissions of the parties that
the extended sitting schedule had had an adverse impact upon their ongoing trial preparation,333 in
its Decision of 9 October 2006 the Trial Chamber held that it:
will sit longer hours when courtroom availability permits and the Chamber deems it appropriate,
but such sittings will generally not exceed five hours per day, and any period of extended hours
normally will be followed by an equivalent period when the Chamber sits only half-days.334

103.

On 2 November 2006, all of the accused again objected to the “full day” sittings scheduled

for most of the last week of November 2006, emphasising in particular that Pavkovi}, Lazarevi},
and Luki} had insufficient time for pre-trial preparation and were relying on out-of-court time to
catch up.335 It was indicated that the full-day sittings allowed Pavkovi} and Luki} time only for the
preparation of the cross-examination of witnesses who were to testify on the following day.336
Consequently, the accused requested that the Trial Chamber proceed with half-day sittings until the
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end of the trial.337 In its Scheduling Order of 15 November 2006, the Trial Chamber stated that
“adequate rest periods [have been] built into the trial schedule so that the parties have adequate time
to prepare their cases, especially the Defence.”338 The Trial Chamber noted that: (i) there were no
hearings on 15 September 2006, from 2 until 6 October 2006, 20, 23 and 24 October 2006; (ii) an
extended winter recess had been scheduled and a two-week break was likely to take place in
April 2007; and (iii) the parties would be able to benefit from a four-week summer recess in 2007 in
order to advance with their trial preparation.339 Furthermore, it scheduled hearings not exceeding
five hours per day for 20 to 24 November, 27 to 30 November 2006, 1 December, 4 to
8 December 2006, and 11 to 15 December 2006.340
104.

The Appeals Chamber observes that, contrary to Pavkovi}’s assertion, the reasoning of both

the Decision of 9 October 2006 and the Scheduling Order of 15 November 2006 shows that the
Trial Chamber was cognisant of the need to strike a proper balance between ensuring the
expeditious conduct of the proceedings and the need for the accused to have sufficient time for the
preparation of their defence. For instance, in the Decision of 9 October 2006 the Trial Chamber
noted the parties’ concerns that the extended sitting schedule had adversely impacted upon their
ongoing trial preparations.341 Further, in the Scheduling Order of 15 November 2006 the Trial
Chamber explicitly considered Article 20 of the Statute and its obligation to ensure that the trial was
both fair and expeditious.342 It also referred to Article 21 of the Statute, emphasising that an accused
is entitled to adequate time and facilities for the preparation of his defence.343 Moreover, the Trial
Chamber took into account the number of non-sitting days that would allow the Defence adequate
time to prepare.344 In light of these considerations, the Appeals Chamber finds Pavkovi}’s assertion
that the Trial Chamber was “unconcerned about justice” to be unfounded.345
105.

Furthermore, the Appeals Chamber is not satisfied that either Pavkovi} or Luki} has shown

that the Trial Chamber abused its discretion in ordering longer sitting sessions. The Appeals
Chamber notes that the Trial Chamber’s approach articulated in the Decision of 9 October 2006 was
sufficiently flexible in that it provided for equal periods of extended and half-day sitting sessions
and stated that such extended sessions would only take place when the circumstances were
conducive. Moreover, in its Scheduling Order of 15 November 2006, the Trial Chamber was
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particularly mindful that a number of non-sitting days would allow the parties to advance with their
trial preparation work.346 Neither Pavkovi} nor Luki} has shown that the periods with no court
hearings envisaged by the Trial Chamber were insufficient to meet their trial preparation needs.
106.

Moreover, the records show that the hearings on only 79 out of 287 trial days lasted

approximately five hours or more, which amounts to about 28% of the total number of trial days in
the case. In addition, there were only three days of court hearings in April 2007 and the Defence
benefited from a three-month break between the end of the Prosecution case and the beginning of
the Defence case.347 Further, Pavkovic and Luki} did not commence the presentation of their cases
until 22 October 2007348 and 7 February 2008349 respectively, thus having had additional time for
preparation. Neither Pavkovi} nor Luki} has demonstrated that, overall, the periods of non-sitting
days combined with the half-day sitting sessions were insufficient for the purposes of their ongoing
trial preparation.
107.

As for Lukić’s argument that the extended sitting schedule eventually hampered his health

and that of his counsel, the Appeals Chamber notes that, when alerted to Luki}’s need to follow a
specific medical regime, the Trial Chamber ordered that for the remainder of the presentation of
Luki}’s case every alternate sitting day would be limited to four hours of trial hearing.350 Luki}
does not allege that the trial schedule continued to be detrimental to his or his counsel’s health
despite the measures adopted by the Trial Chamber.
108.

As to Luki}’s submission that due to the longer sitting hours “essential attorney-client

meetings” did not take place, the Appeals Chamber notes that Luki} has failed to particularise his
assertion and to explain why he could not arrange the meetings in question on the days when the
trial schedule provided for five or less hours of sittings. Considering the overlap in Luki}’s
arguments, the Appeals Chamber will address his allegation that the Trial Chamber abused its
discretion by demanding the withdrawal of part of his motion requesting alteration of the court
schedule when addressing his submissions alleging bias.351
109.

In view of the above, the Appeals Chamber finds that neither Pavkovi} nor Luki} has shown

that the Trial Chamber committed a discernible error in ordering trial sittings exceeding four hours
per day.
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4. Alleged prejudice caused by lack of translation resources
(a) Submissions of the parties
110.

Luki} asserts that, due to the Tribunal’s insufficient translation resources, he was denied a

full and fair opportunity to present evidence, as certain documents were refused admission solely
due to a lack of translation.352 He submits in this regard that, because he was the last accused to
present his case, CLSS gave priority to the translation requests filed by the other co-accused in the
case.353
111.

Luki} explains that all documents on his Rule 65 ter list were submitted for translation to

CLSS, which raised concerns relating to its limited translation capacity.354 According to Lukić, the
Trial Chamber encouraged CLSS and Luki}’s Defence team to reach an agreement on the matter,
which they did.355 Pursuant to that agreement, Luki} was allegedly required to withdraw all
documents so that, following a review of priorities and a re-assessment of deadlines, new requests
for translation could be made.356 However, Luki} submits that, while the process was still
underway, the Trial Chamber ordered that all un-translated documents on his Rule 65 ter list be
submitted to CLSS by 30 November 2007.357 Although Luki} attempted to comply with the Trial
Chamber’s order, CLSS allegedly objected to the translation requests, viewing them as a breach of
the previous agreement reached with Luki}’s Defence team.358 Therefore, Luki} argues that the
Trial Chamber’s Order of 14 November 2007 and two subsequent decisions were erroneous,
prejudicial,359 and resulted in a lack of adequate time and facilities for translation of the evidence.360
112.

The Prosecution responds that Luki} fails to identify a discernible error in the Trial

Chamber’s Order of 14 November 2007.361 It further contends that Luki} had adequate time and
facilities to have the documents he intended to present as evidence translated362 and that his position
as the last accused to present his case afforded him the maximum amount of time to obtain
352
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translations.363 Finally, the Prosecution claims that Luki} fails to specify any document from his
Rule 65 ter list that was denied admission due to lack of translation and to identify any resulting
prejudice.364
113.

In reply, Luki} argues that the Prosecution’s assertion that, as the last accused to present his

case, he had the maximum amount of time to obtain translations is incorrect.365 According to Luki},
the Head of CLSS informed him that his translation requests would not be dealt with, save for
essential cross-examination documents, until the translations requested by the other co-accused had
been completed.366 Luki} argues that being the last to present his case placed him at a disadvantage
compared to his co-accused and reiterates that he “should not be penalized for administrative
decisions of CLSS that are beyond his control and the inadequate resources made available for
CLSS in light of the trial schedule.”367
(b) Analysis
114.

The Appeals Chamber notes that the Trial Chamber’s decisions setting time limits within

which Luki} was required to file the translations of the exhibits on his Rule 65 ter list are
discretionary decisions to which the Appeals Chamber must accord deference.368 It further recalls
that, pursuant to Rule 3(E) of the Rules, “[t]he Registrar shall make any necessary arrangements for
interpretation and translation into and from the working languages” of the Tribunal. This obligation
does not imply, however, that the parties have unlimited access to the translation resources of the
Tribunal. Rather, a trial chamber may impose certain limitations provided that they are consistent
with the right of the accused to have adequate time and facilities for the preparation of his
defence.369 Any such limitations must be based on a reasonable assessment of the Defence needs of
each particular accused in a multi-accused trial, taking into account the legal and factual complexity
of the case.370 Accordingly, it is not appropriate to limit a party’s access to translation resources
solely because of CLSS capacity restraints.371
115.

Turning to the specific circumstances of the case, the Appeals Chamber notes that, pursuant

to the Trial Chamber’s Order of 5 March 2007, all of the accused were to file their Rule 65 ter
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exhibit lists by 15 June 2007 and to serve upon the Prosecution copies of the exhibits translated into
English where necessary.372 As Luki} was unable to comply with this deadline, the Trial Chamber
attempted to facilitate the translation process by mediating between him and CLSS.373 It also held a
meeting with Luki}’s Defence team and the Office of Legal Aid and Detention Matters (“OLAD”)
over the provision of additional resources so that Luki} could hire a translator for translations of
documents that were rejected by CLSS due to its capacity constraints.374
116.

In its Order of 14 November 2007, the Trial Chamber expressed its concern over the fact

that, despite these efforts, Luki} had still not submitted many documents included in his Rule 65 ter
exhibit list for translation.375 Noting that documents that had not been translated might be denied
admission, the Trial Chamber ordered Luki} to submit all un-translated documents on his
Rule 65 ter exhibit list to CLSS by 30 November 2007, “in accordance with the required procedures
of CLSS, along with an indication of the order in which the Luki} Defence would like them to be
translated.”376 The Trial Chamber explicitly took into account “the recent attempts by the Luki}
Defence and the Registry to translate a number of documents” and encouraged Luki} to “take a
practical approach” in its cooperation with CLSS.377 In addition, throughout the presentation of
Luki}’s case, the Trial Chamber adopted the practice of admitting documents pending translation.378
On 21 May 2008, the Trial Chamber ordered Luki} to submit all outstanding translations by
30 May 2008.379 In a subsequent motion, Luki} requested an extension of the time limit, enclosing
his communication with CLSS, according to which CLSS was unable to complete all Luki}’s
requests for translation by 30 May 2008.380 Both the motion and Luki}’s subsequent request for
reconsideration were denied by the Trial Chamber on 2 June 2008 and 10 June 2008 respectively.381
117.

The Appeals Chamber observes that, in its Decision of 2 June 2008, the Trial Chamber

reaffirmed its oral order setting 30 May 2008 as the final date by which all outstanding translations
of exhibits were to be submitted.382 The Trial Chamber held that, in light of the extension of nearly
a year that Luki} had already been granted, no further extension beyond 30 May 2008 was
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warranted.383 The Appeals Chamber finds that the Trial Chamber erred in reaching this conclusion.
While not explicitly imposing a limit on the number of pages that Luki} was entitled to have
translated by CLSS, the Trial Chamber effectively limited his access to the translation resources of
the Tribunal by setting deadlines within which CLSS was unable to complete all of Luki}’s
outstanding requests for translation due to its capacity constraints.384 As recalled above, when
imposing such limitations, a trial chamber is required to ensure that the allotted resources are
reasonably sufficient in light of the complexity and number of issues to be litigated.385 The Trial
Chamber failed to make this assessment and to adequately consider whether the extension of time
given to Luki} to obtain translations was in fact sufficient for him to have adequate time and
facilities for the preparation of his defence.
118.

Further, in its Decision of 10 June 2008, the Trial Chamber reiterated that every effort had

been made to assist Luki} in translating the documents he sought to be admitted into evidence and
that he had been provided with more time and resources than any other accused.386 However, the
Trial Chamber again failed to assess whether the additional resources provided were indeed
sufficient in light of the specific needs of Luki}’s case. In addition, the Appeals Chamber recalls
that whereas a comparison between resources allocated to co-accused is relevant to ensure the fair
treatment of each defendant vis-à-vis each other, the Trial Chamber must ultimately make a separate
assessment of the resources available to each accused in order to ensure that these resources are
sufficient for the conduct of that accused’s case pursuant to Article 21(4)(b) of the Statute.387
119.

Accordingly, the Appeals Chamber finds that in its Decisions of 2 June 2008 and

10 June 2008 the Trial Chamber committed a discernible error in failing to make an individualised
assessment of the resources needed by Luki} for the translation of documents to ensure the effective
presentation of his case.
120.

As to whether the Trial Chamber’s error resulted in prejudice to Luki}, the Appeals

Chamber notes that Luki} contends that he was denied a “full [and] fair opportunity” to present
evidence and that “critical” documents were refused admission solely due to lack of translation.388
However, he has failed to particularise his assertion by identifying the relevant findings of the Trial
Chamber denying the admission of the documents or by providing reference to documents the non-
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admission of which resulted in prejudice.389 In other words, Luki} has failed to show that the time
and translation resources that were allocated to him were indeed insufficient. Accordingly, the
Appeals Chamber finds that Luki} has failed to demonstrate that the Trial Chamber’s error resulted
in prejudice to him.
5. Conclusion
121.

The Appeals Chamber recalls that it has found no error in the Trial Chamber’s decision to

join the Milutinovi} et al. case with the Pavkovi} et al. case, the scheduling of the trial, or the
management of the trial proceedings. The Appeals Chamber is satisfied that throughout the
proceedings the Trial Chamber gave proper consideration to all the submissions of Pavkovi} and
Luki} and took the necessary measures to ensure that Pavkovi} and Luki} had adequate time and
facilities to prepare their defence.
122.

The Appeals Chamber notes that the presentation of the Prosecution case began more than a

year after Pavkovi}’s and Luki}’s surrender to the Tribunal390 and the presentation of their
respective cases commenced 15 and 18 months after the start of the trial.391 Further, shortly after
their transfer to the Tribunal and throughout the proceedings, both Pavkovi} and Luki} had the
assistance of counsel. Both lead counsel were provided with the maximum funding available – a
lump-sum for a level three complexity case – to be used in the manner they considered best suited
to the preparation of the defence. In addition, mindful of its continuous obligation to ensure that the
parties had sufficient time for trial preparation, the Trial Chamber allowed for multiple breaks in the
hearing of evidence, including no court hearings in April 2007, with the exception of three days,
and a three-month break between the end of the Prosecution case and the beginning of the Defence
case.392 Pavkovi} and Luki} have failed to demonstrate that the impugned decisions fell outside the
scope of the Trial Chamber’s discretion or occasioned prejudice to them. Based on a holistic
assessment of the Trial Chamber’s management of the proceedings, the Appeals Chamber finds that
389
Moreover, the Appeals Chamber recalls that, on 15 December 2009, Luki} sought the admission as additional
evidence on appeal of a number of documents which were denied admission by the Trial Chamber due to the lack of
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6DA6 (formerly document MNA 6D1263), 6DA7 (formerly document MNA 6D1264), 6DA8 (formerly document
MNA 6D1265), 6DA9 (formerly document MNA 6D1266), 6DA10 (formerly document MNA 6D1648), 6DA11
(formerly document MNA 6D1649), 6DA12 (formerly document MNA 6D1109), 6DA13 (formerly document MNA
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Pavkovi} and Luki} were accorded adequate time and facilities for the preparation of their defence
and dismisses their arguments to the contrary.
C. Alleged violation of the principle of equality of arms
123.

The Appeals Chamber recalls that it is well established in the Tribunal’s jurisprudence that

the principle of equality of arms, which goes to the heart of the fair trial guarantee, requires that
neither party is put at a disadvantage when presenting its case.393 When assessing whether this
balance has been properly struck “a principle of basic proportionality, rather than a strict principle
of mathematical equality” applies.394 Accordingly, ensuring that the accused has been provided with
an adequate opportunity to present his case does not necessarily require affording him the same
amount of time or the same number of witnesses afforded to the Prosecution.395 Rather, the time
granted to an accused “must be reasonably proportional to the time allocated to the Prosecution, and
objectively adequate to permit the Accused to set forth his case in a manner consistent with his
rights under Article 21 of the Statute.”396 Further, the Appeals Chamber recalls that trial chambers
enjoy considerable discretion with regard to the allocation of time to the parties for the presentation
of their cases.397
1. Alleged difficulties in visiting crime sites in Kosovo
124.

Lukić argues that he experienced difficulties in visiting crime sites in Kosovo relevant to the

preparation of his defence. He submits that “[d]ue to the restrictions on the size of this brief” he
cannot substantiate this assertion and adopts by reference the relevant arguments set forth by
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Ojdanić in this regard.398 The Prosecution responds that Luki}’s arguments warrant summary
dismissal.399
125.

The Appeals Chamber recalls that, where a party alleges on appeal that its right to a fair trial

has been infringed, it must prove that a trial chamber violated a provision of the Statute and/or the
Rules and that this caused prejudice to the alleging party, such as to amount to an error of law
invalidating the trial judgement.400 The Appeals Chamber further recalls that, absent special
circumstances, a party cannot remain silent on a matter at trial only to raise it for the first time on
appeal.401 The Appeals Chamber notes that Luki} has failed to: (i) identify the difficulties which he
in particular encountered in visiting crime sites in Kosovo; (ii) specify the efforts he made, if any, to
bring this issue to the attention of the Trial Chamber; (iii) articulate an error in the Trial Chamber’s
adjudication on this matter; and (iv) identify the resulting prejudice he suffered. In adopting by
reference arguments concerning alleged violations of Ojdanić’s right to a fair trial, which were
subsequently withdrawn, Luki} has failed to meet his burden on appeal.402 Moreover, the Appeals
Chamber recalls that Luki} was granted a considerable extension of the word limit for his Appeal
Brief.403 Therefore, the word limit, as such, was no impediment to his ability to present salient and
cogent arguments in this regard.
126.

For the foregoing reasons, the Appeals Chamber dismisses Luki}’s arguments.
2. Time allocated for the presentation of Luki}’s case

(a) Submissions of the parties
127.

Luki} submits that, in response to his submission that he did not have adequate time

“simultaneously to prepare for the cross-examination of Prosecution witnesses, for [his] Rule 98 bis
submission and for the Defence case”, in its Decision of 23 May 2007, the Trial Chamber altered
the date of the commencement of the defence cases without amending the briefing schedule.404
Luki} avers that he was nevertheless able to identify 109 witnesses and approximately 400 exhibits,
although exhibits were “constantly being received and added through the defence case.”405
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128.

As to the time afforded for the presentation of his case, Luki} argues that it was significantly

less than the time afforded to the Prosecution, thus forcing him to reduce his witness list and the
length and scope of witness examination.406 As a result, Luki} asserts that he managed to present
“less than half” of his case and had to remove several former international observers from the
witness list because he could not “locate/present them” within the allocated time.407 In this regard,
Luki} emphasises that the Trial Chamber relied extensively upon the testimony of international
observers called by the Prosecution in determining his criminal responsibility.408
129.

The Prosecution responds that, with respect to the Decision of 23 May 2007, Luki} merely

repeats his arguments presented at trial without showing that the Trial Chamber erred or that he
suffered any prejudice.409 It also argues that the Trial Chamber was correct in setting the time limit
for the presentation of the defence case.410 The Prosecution adds that Luki}’s assertion that he had
less than a third of the time accorded to the Prosecution is erroneous.411 It emphasises that Luki}
had more time to present his case than any of his co-accused and that he called the largest number
of witnesses.412 As to Luki}’s purported difficulties in locating several international observers and
presenting their evidence, the Prosecution submits that Luki} fails to specify whether he sought any
relief from the Trial Chamber in this respect or to explain why he could not have sought admission
of their written statements pursuant to Rule 92 bis or Rule 92 ter of the Rules.413
(b) Analysis
130.

In its Decision of 23 May 2007, the Trial Chamber granted in part a request submitted by all

six accused for a delay in the commencement of the Defence cases, refusing, however, to extend the
deadline for the filing of the Rule 65 ter submissions or to reschedule the Pre-Defence
Conference.414 The Appeals Chamber observes that, apart from stating that the Trial Chamber did
not grant the request for amendment of the briefing schedule, Luki} has failed to identify any
purported error in the Trial Chamber’s exercise of its discretion. His general assertion that he was
“receiv[ing] and add[ing]” evidence during the presentation of his case is not sufficient to show that
406
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the Trial Chamber erred in denying the requested amendment to the briefing schedule.415
Accordingly, the Appeals Chamber finds that Luki}’s unsubstantiated submission does not merit
detailed consideration on appeal and is therefore dismissed.
131.

With respect to the allocation of time in this case, the Appeals Chamber recalls that at the

outset of the trial the Trial Chamber decided not to impose time limits upon the parties, “relying
instead upon the professional judgement of counsel”.416 As the trial progressed, the Trial Chamber
found it necessary to allocate to the Prosecution approximately 260 hours for the presentation of its
case-in-chief, of which the Prosecution used 166 hours.417 The total time for the presentation of the
defence cases was set at 240 hours418 and the Trial Chamber encouraged the accused to reach an
agreement on the division of this time among themselves.419 Following the presentation of the casein-chief of the other accused, the remaining time for the presentation of Lazarevi}’s and Luki}’s
cases was 145 hours.420 As the two accused failed to reach an agreement on the division of this
time, the Trial Chamber issued a decision on 21 November 2007, allocating 80 hours of the
remaining 145 hours to Luki}.421 Ultimately, Luki} completed the presentation of his case within
79 hours.422
132.

The Appeals Chamber must first assess whether the 80 hours allocated to Luki} for the

presentation of his case were reasonably proportionate to the time afforded to the Prosecution. At
the outset, the Appeals Chamber notes that the Prosecution bears the burden of proving beyond a
reasonable doubt every element of the crimes charged. By contrast, “[d]efense strategy […] often
focuses on poking specifically targeted holes in the Prosecution’s case, an endeavour which may
require less time and fewer witnesses”.423 In addition, in a case of multiple accused, the Prosecution
has to present evidence concerning issues common to all the accused and to further tailor its time so
that it can prove the guilt of each individual accused for each crime charged. On the other hand,
while each accused should be allowed time to respond to the common elements of the Prosecution
case, each accused is unlikely to challenge every piece of evidence presented by the Prosecution in
relation to the individual responsibility of each co-accused.424 In the instant case, Luki} had at his
disposal 80 hours for the presentation of his defence case, which is nearly half of the time actually
415
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used by the Prosecution in bringing its case against all six accused. In these circumstances, the
Appeals Chamber finds that Luki} has failed to demonstrate that the time allocated by the Trial
Chamber for the presentation of his defence case was unreasonably disproportionate.
133.

The Appeals Chamber turns to consider whether the time allocated to Luki} was objectively

adequate to permit him to present his case in a manner consistent with his fair trial rights. It recalls
that, upon allocating 240 hours for the collective presentation of the defence cases, the Trial
Chamber explicitly noted that, in light of the specifics of each defence case, it did not expect an
even division of the allocated time among the co-accused.425 The Trial Chamber further explained
that, in reaching this determination, it considered a variety of factors, including the significant
amount of evidence that could be admitted by agreement or without being tendered through a
witness.426 It also took into account the possibility that the evidence of a considerable number of
defence witnesses could be presented through the means envisaged in Rule 92 bis and 92 ter of the
Rules.427 Finally, the Trial Chamber emphasised that it was available to reconsider its decision
whenever a proper justification for increasing the allocated time was presented.428 As such, the Trial
Chamber’s approach was sufficiently flexible and oriented towards the specific needs of each
defence case.
134.

As the case unfolded, the Trial Chamber determined the time for the presentation of the

Lazarevi} and Luki} defence cases. In so doing, it explicitly took into account that Luki} was the
only MUP member accused in the case and that there was consequently “a potentially not
insignificant body of evidence relating to the MUP” and relevant to Lukic.429 For these reasons, the
Trial Chamber allocated Luki} one third of the total time allowed for the presentation of the defence
cases of all six accused, indicating again the possibility of altering its decision upon good cause
being shown by the parties.430 At the time, Luki} did not contest the Trial Chamber’s determination.
The Appeals Chamber reiterates that a party is required to raise formally any issue of contention
before the Trial Chamber and that failure to do so may result in the complainant having waived his
right to raise the issue on appeal.431 In any event, Luki} does not identify any error in the decision
of the Trial Chamber.
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135.

Concerning Luki}’s submission that he was required to limit the length and scope of witness

examination,432 the Appeals Chamber recalls that the parties are expected to present their cases as
efficiently as possible, taking advantage of all available avenues for presentation of relevant
evidence, including those provided for under Rules 92 bis and 92 ter of the Rules.433 In his
arguments on appeal, Luki} has failed to substantiate what efforts, if any, he made during the trial
proceedings in order to present the evidence in the most efficient manner, and to demonstrate that
despite such efforts, additional time for calling and examining witnesses was reasonably required.
Luki} has further failed to specify whether he sought any relief from the Trial Chamber at the
relevant time.
136.

As regards the number of witnesses Luki} could call and his purported inability to present

the evidence of five international observers, as noted above, the Trial Chamber repeatedly indicated
that its decision on allocation of time was subject to reconsideration upon good cause being shown
by a party.434 Luki} does not indicate that he explored this opportunity or that he notified the Trial
Chamber of any difficulty in locating, calling, or examining witnesses whom he considered to be
crucial for his case.
137.

Accordingly, the Appeals Chamber finds that Luki} has failed to show that the Trial

Chamber committed any discernible error in the allocation of time for the presentation of his
defence case.
3. Method of time-keeping
(a) Submissions of the parties
138.

Luki} submits that on numerous occasions the Trial Chamber applied an erroneous method

of time-keeping, thus further reducing the time available for the presentation of his case.435 As an
example, he points to the cross-examination of Radojko Stefanovi} which was recorded by the Trial
Chamber as direct examination by Luki} and therefore more than one hour was counted towards the
time allotted for the presentation of Luki}’s case.436 He also claims that the Trial Chamber’s
questioning of witnesses remained under-reported and was counted towards the time allocated for

432
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the presentation of his defence case.437 In this regard, Luki} refers to the direct examination of
Miroslav Mijatovi}. According to Luki}, the Trial Chamber’s interventions during the first day of
the direct examination lasted almost half an hour.438 Luki} contends that the Trial Chamber’s
Decision of 16 April 2008 dealing with his objection to the recording of time revealed that, in
addition to Stefanovi}’s cross-examination, over four hours of cross-examination of other witnesses
were erroneously counted towards the presentation of his defence case.439 As a result, Luki} asserts,
the erroneous time-keeping practices employed by the Trial Chamber prevented his case from being
“heard fully” and infringed upon his right to equality of arms.440
139.

The Prosecution responds that the Trial Chamber did not abuse its discretion by deducting

part of the time of Stefanovi}’s cross-examination by Luki} from the time available for the
presentation of Luki}’s defence case.441 As to Luki}’s objection related to the Trial Chamber’s
questions put to Mijatovi}, the Prosecution notes that when the Trial Chamber intervened to clarify
an issue during the examination of a party, this was properly calculated towards the time for the
presentation of that party’s case.442 The Prosecution further submits that despite arguing that the
Trial Chamber’s practice of time-keeping unfairly reduced the time to present his case, Luki} fails
to specify any alleged prejudice this occasioned him.443
(b) Analysis
140.

As to Luki}’s objection that Stefanovi}’s cross-examination was partially counted by the

Trial Chamber as direct examination by him, the Appeals Chamber recalls that, nearly five months
earlier, in relation to the cross-examination of Miodrag Simi} by Pavkovi}, the Trial Chamber
explained that, depending on the nature of the questions, a portion of the time spent by a party in
cross-examining a witness could be counted towards the time for presentation of that party’s
case.444 Furthermore, in response to Lazarevi}’s question as to how the parties would be notified
about such an apportionment of time, the Presiding Judge emphasised that the information would be
transmitted through the regular records on the use of time, which the parties would be able to

437

Luki}’s Appeal Brief, para. 63.
Luki}’s Appeal Brief, para. 63, referring to Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Sreten
Lukic’s [sic] Motion Objecting to the Registry’s Record of Time in These Trial Proceedings, 26 March 2008 (“Motion
of 26 March 2008”), para. 6, referring to Miroslav Mijatovi}, 12 Feb 2008, T. 22165-22167, 22169-22171, 2218022181, 22185-22188, 22192-22194, 22200, 22217, 22219-22221, 22233-22234, ibid., 13 Feb 2008, T. 22258-22260,
22267-22275.
439
Luki}’s Appeal Brief, para. 64, referring to Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Decision on
Luki} Defence Objection to February 2008 Report on Use of Time, 16 April 2008 (“Decision of 16 April 2008”).
440
Luki}’s Appeal Brief, para. 64.
441
Prosecution’s Response Brief (Luki}), para. 73.
442
Prosecution’s Response Brief (Luki}), para. 73, referring to Decision of 16 April 2008, para. 13.
443
Prosecution’s Response Brief (Luki}), para. 74.
444
Miodrag Simi}, 13 Sep 2007, T. 15548-15550.
438

53
Case No. IT-05-87-A

23 January 2014

contest.445 Accordingly, and contrary to Luki}’s assertion of lack of prior notice, Luki} was alerted
well in advance of the Trial Chamber’s practice of counting time spent by a party in crossexamination towards the time allotted for the presentation of that party’s case.
141.

The Appeals Chamber notes that in a multi-accused trial a witness called by one co-accused

may testify on subjects relevant to the case-in-chief of another co-accused.446 Where, during crossexamination, a co-accused questions a witness on issues that would otherwise be properly raised
during the presentation of that accused’s case-in-chief,447 it is not unreasonable for a trial chamber
to count the time spent by the cross-examining party towards the time allotted for the presentation
of that party’s case-in-chief. In the present case, the Trial Chamber provided prior notice to the
parties and afforded them an opportunity to contest any such counting towards the time allotted for
the presentation of their case-in-chief.448 In these circumstances, the Appeals Chamber finds that the
Trial Chamber did not abuse its discretion.
142.

Regarding the questioning of Mijatovi}, the Appeals Chamber recalls that under

Rules 85(B) and 90(F) of the Rules, it is within a trial chamber’s discretion to intervene where an
issue requires clarification. A trial chamber may do so either by communicating with counsel or by
directly clarifying the issue with the witness. As the Trial Chamber correctly observed, as long as
its questions did not pursue an independent enquiry into the evidence of the witness, they were
properly apportioned to the time of the examining party.449
143.

Turning to the excerpts of the transcript referred to by Luki},450 the Appeals Chamber

observes that the Trial Chamber indeed intervened on several occasions during the testimony of
Mijatovi}. A careful examination of those instances shows, however, that the Trial Chamber strictly
confined its questions to issues arising from the testimony of the witness that required clarification,
and did not pursue new lines of examination. Accordingly, the time taken by the Trial Chamber was
properly counted towards the time apportioned for the presentation of Luki}’s defence case. Luki}’s
arguments in this regard are dismissed.
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4. Alleged violation of Luki}’s right to file replies to motions
(a) Submissions of the parties
144.

Luki} challenges the Trial Chamber’s Order of 11 July 2006, which allegedly shortened the

deadlines prescribed by the Rules for filing replies.451 He maintains that, pursuant to this order, his
request for leave to file replies in support of his motion for admission of documents from the bar
table was denied, thus preventing him from “making an adequate record”.452 Luki} argues that these
errors, when placed in the context of the proceedings in their entirety, occasioned a mistrial.453
145.

In response, the Prosecution argues that, contrary to Luki}’s allegation, the Trial Chamber

did not abruptly shorten the deadlines for filing replies to motions and that Luki} failed to seek an
extension of time despite the instruction of the Trial Chamber to this effect.454 Moreover, according
to the Prosecution, Luki}’s request for leave to file replies was denied not only on account of its late
filing, but also because it contained substantive arguments in contravention of the Trial Chamber’s
respective order.455 Finally, the Prosecution contends that Luki} fails to demonstrate any prejudice
stemming from the challenged decisions.456
(b) Analysis
146.

The Appeals Chamber recalls that, pursuant to Rule 126 bis of the Rules, a party shall file a

reply, if any, in support of a motion within seven days of the filing of the response, with the leave of
the relevant trial chamber. Contrary to Luki}’s submission, in its Order of 11 July 2006 the Trial
Chamber did not alter the deadline prescribed by the Rules for filing replies. Rather, it introduced a
three-day time-limit for seeking leave to file replies,457 which fell squarely within the Trial
Chamber’s power to exercise control over the conduct of the proceedings. In any case, Luki}’s
request for leave to file a reply was filed not only after the expiration of the said three-day deadline,
but also past the seven-day deadline prescribed by Rule 126 bis of the Rules.458 In these
451
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circumstances, the Appeals Chamber finds that it was within the Trial Chamber’s discretion to deny
Luki}’s request to file a reply as untimely.
5. Errors concerning the admission of evidence by the Trial Chamber
(a) Errors concerning the admission into evidence of Luki}’s interview with the Prosecution
147.

Luki}’s interview with the Prosecution took place on 21, 22, and 23 May 2002.459 The

audiovisual recording and the English transcript of the interview were disclosed to Luki} in 2005
and subsequently during the pre-trial phase of the proceedings.460 Pursuant to Rule 89(C) of the
Rules, on 10 October 2006, the Trial Chamber admitted into evidence the interview with the
English transcript attached.461 The combined English-B/C/S transcript was made available to Luki}
on 7 February 2008462 and, on 11 February 2008, the Trial Chamber granted the Prosecution’s
request for the merged English-B/C/S transcript to be attached to the exhibit.463
148.

On 6 May 2008, Luki} requested that the Trial Chamber reconsider its decision on the

admission of the interview, arguing that the transcript of the interview was not provided to him at
the conclusion of the interview sessions, that he was deprived of the opportunity to correct any
deficiencies in the transcript, and that he could not have been aware of the extent of the errors in the
translation until 7 February 2008, when the merged English-B/C/S transcript was disclosed to
him.464 On 22 May 2008, the Trial Chamber dismissed Luki}’s request to remove the interview
from the official record of the proceedings465 and ordered that a revised version of the EnglishB/C/S transcript be attached to the exhibit.466 A further motion by Luki}, identifying purported

“Sreten Lukic’s [sic] Motion for Admission of Documents from the Bar Table”, 20 May 2008) and the Prosecution filed
its response on 21 May 2008 (Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Prosecution Response to
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Rules, Luki}’s replies were due on 26 and 27 May 2008, respectively. However, Luki}’s motion for leave to file a reply
together with a consolidated reply was filed on 28 May 2008, i.e. a day after the expiration of the deadline prescribed by
Rule 126 bis of the Rules (Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Motion of the Defence of the
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28 May 2008).
459
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mistakes in the merged English-BCS transcript and requesting that the interview be denied
admission “until it has been retranslated or all errors in translation be rectified”,467 was denied by
the Trial Chamber on 2 June 2008.468
(i) Submissions of the parties
149.

Luki} argues that the Trial Chamber erred in admitting the transcript of the interview into

evidence despite various procedural flaws.469 He asserts that the interview was conducted prior to
the issuance of the indictment against him, in the absence of counsel, and that, although promised,
he was not provided with an opportunity to clarify matters related to the MUP Staff prior to the
conclusion of the interview.470 Lukic further claims that there were “serious errors in translation”
which could not be detected until the late disclosure of a merged English-B/C/S transcript.471
150.

In response, the Prosecution submits that it was reasonable for the Trial Chamber to admit

the transcript of the interview into evidence.472 It argues that Luki} gave the interview voluntarily,
that the video recording was disclosed to him in a timely fashion in accordance with the Rules,473
and that, as the Trial Chamber concluded, any prejudice based on Luki}’s inability to detect
translation deficiencies in the English language transcript was cured in February 2008 when he
received the combined English-B/C/S transcript.474 The Prosecution further contends that Luki}
fails to explain what the alleged “serious” translation errors were or their impact on the Trial
Chamber’s findings.475
151.

Luki} replies that no accurate B/C/S transcript was provided at the time of the admission of

the interview into evidence.476 He further asserts that he did not object earlier to its admission
because he “relied upon the representations of the [Prosecution] that the translation and the
transcript [...] were accurate”477 and because he received the B/C/S transcript at a time when he was
“about to embark on a very comprehensive defence case in chief”.478 Luki} argues that the resulting
467
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prejudice is manifested in the Trial Chamber’s finding, based on his statement given during the
interview, that the MUP Staff played a central role in planning, organising, controlling, and
directing the work of the MUP units in Kosovo.479
(ii) Analysis
152.

The Appeals Chamber recalls that, in determining the admissibility of evidence, trial

chambers exercise broad discretion and the Appeals Chamber must accord deference to a trial
chamber’s decision in this respect.480 Therefore, the question before the Appeals Chamber is
whether the Trial Chamber correctly exercised its discretion in reaching the decision – that is,
whether it has committed a “discernible error” resulting in prejudice to a party challenging the
decision.481
153.

The Appeals Chamber notes that Luki} was a suspect at the time of the interview.482 He was

warned at the outset that he was under suspicion of committing acts for which he might be later
tried by the Tribunal and that the record of the interview could be used as evidence against him in
the proceedings.483 He was further informed of his right to have a legal counsel present during the
interview, which he waived, and that if, at any stage, he wished to have a counsel, the interview
would be suspended for the purpose of arranging the appointment of counsel.484 It was further
emphasised to Luki} that he was not under arrest and free to leave at any time.485 Therefore,
considering that Luki} voluntarily agreed to give the interview and that he waived his right to have
a counsel present, to the extent that he alleges an infringement of his rights under Rule 42 of the
Rules, his arguments are dismissed.
154.

The Appeals Chamber further notes that, in accordance with Rule 43(iii) of the Rules, at the

end of the interview Luki} was explicitly given the opportunity to correct or clarify anything he had
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stated.486 As the Trial Chamber correctly opined, such opportunity was not predicated upon him
being furnished with the merged English-B/C/S transcript.487
155.

Concerning Luki}’s claim that, despite being promised, he was not provided with the

transcript at the conclusion of the interview, Rule 43(vi) of the Rules provides that the tape with the
video-recording of a suspect’s questioning shall be transcribed if the suspect becomes an
accused.488 As indicated above, Luki} was provided with the English transcript as early as
August 2005, nearly a year before the commencement of the trial. In addition, at the time of the
admission of the interview into evidence, he did not raise an objection on the basis that he had not
been furnished with the merged transcript.489
156.

As for Luki}’s assertions that the interview included “serious errors in translation”, the

Appeals Chamber notes that, in its Decision of 22 May 2008, the Trial Chamber found that the
English-B/C/S transcript of the interview had been available to the Luki} Defence “for some time
[…] to make any corrections it deems fit”.490 It further concluded that “[a]ny prejudice that may
have occurred would have been remedied by the provision of the merged English-B/C/S transcript”,
noting that some corrections had already been identified and were being attended to.491 Moreover, in
its Decision of 2 June 2008, the Trial Chamber noted that Luki} could address in his closing
submissions any issues in relation to the interview and emphasised that it would take into account
the circumstances surrounding the interview when deciding upon the weight to be attributed to it.492
Luki} was thus provided with sufficient opportunity to review the transcript and seek corrections
and clarifications thereof.
157.

For the reasons set out above, the Appeals Chamber finds that the Trial Chamber’s decision

to admit the interview was within the reasonable exercise of the Trial Chamber’s discretion. The
Appeals Chamber dismisses Luki}’s arguments in this respect.
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(b) Errors concerning the non-admission of evidence
(i) Submissions of the parties
158.

Luki} asserts that in denying the admission of “critical” documentary evidence the Trial

Chamber infringed his right to a fair trial.493 In particular, Luki} submits that the Trial Chamber
erred in finding that the map extracts of anti-terrorist actions that he sought to present were not
related to an issue at trial, thus denying their admission.494 Luki} claims that the map extracts
contradict the Trial Chamber’s conclusion regarding his role in the preparation of such maps.495
Further, Luki} submits that the Trial Chamber erroneously denied the admission of postings from
the MUP website showing that persons were attacked, injured, or killed by members of the KLA in
areas of Kosovo in relation to which Prosecution witnesses testified that no KLA activities were
taking place.496 Consequently, Luki} asserts that he was deprived of the opportunity to rebut the
evidence presented by the Prosecution on this point.497 Finally, Luki} argues that the documents
underlying Exhibit 6D614 should have been admitted into evidence, as they show that he had
knowledge that disciplinary and criminal charges were brought against members of the police for
crimes committed in Kosovo.498 He further adds that there was “no legitimate rationale which could
serve the interests of justice” for denying the admission of Exhibit 6D614 in its entirety.499
159.

The Prosecution responds that Luki} fails to explain how the Trial Chamber abused its

discretion in denying the admission of the map extracts of anti-terrorist activities and to
demonstrate their potential impact on the Trial Chamber’s findings.500 The Prosecution also argues
that the Trial Chamber correctly denied the admission of the lists of individuals killed or injured by
KLA activities, as Luki} did not provide any reference to the underlying material supporting these
MUP postings.501 Finally, the Prosecution submits that Luki} fails to show why the Trial Chamber
erred in denying the admission into evidence of the material underlying Exhibit 6D614502 and
further fails to demonstrate why Exhibit 6D614 should have been admitted in its entirety.503
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160.

In reply, Luki} reiterates that the postings from the MUP website relate to KLA attacks in

the same municipalities where crimes were allegedly committed and that the postings allow for
more than one reasonable conclusion as to the reasons behind the movement of the population in
these areas.504 With regard to Exhibit 6D614, Luki} maintains that, if included as a whole, it “would
have had a very dramatic effect in the judgement”.505
(ii) Analysis
161.

At the outset, the Appeals Chamber recalls that trial chambers are entitled to admit any

relevant evidence which they deem to have probative value.506 In determining the admissibility of
evidence, trial chambers exercise broad discretion and the Appeals Chamber must therefore accord
deference to a trial chamber’s decision in this respect.507 The Appeals Chamber’s examination of
challenges concerning a trial chamber’s refusal to admit material into evidence is limited to
establishing whether the trial chamber abused its discretion by committing a discernible error.508
162.

The Appeals Chamber observes that, with respect to the map extracts of anti-terrorist

actions, the Trial Chamber found that Luki} had failed to demonstrate how the maps related to an
issue at trial.509 It stated that Luki} had not described “the locations, dates or other details of the
actions to which the maps purport to relate” or explained why the maps could not be tendered
through a witness during the presentation of Luki}’s case.510 The Appeals Chamber considers that
Luki}’s submission that “the documents speak for themselves”511 is insufficient to meet the burden
of showing that the tendered documents relate to a material issue. Moreover, Luki}’s argument that
the documents were refused admission “simply because witnesses did not introduce [them]” is
without merit.512 The Trial Chamber explicitly noted that Luki} failed to show the relevance of the
documents to an issue at trial.513 Considering that it is for the party tendering the material to show
that it has the required indicia of relevance in order to be admissible under Rule 89(C) of the
Rules,514 the Appeals Chamber finds that Luki} has failed to demonstrate that the Trial Chamber
committed a discernible error in refusing the admission of the evidence in question.
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163.

Concerning the postings from the MUP website, the Trial Chamber found that they were

deficient in terms of both relevance and probative value.515 It explicitly noted the insufficient
reasoning provided by Luki} in support of their admission.516 Indeed, Luki} merely submitted that
“all documents […] speak for themselves and provide relevant material for the Trial Chamber”.517
Considering that the criteria for admission of evidence set out in Rule 89(C) of the Rules are
cumulative518 and that the party bears the burden of showing that those criteria are met, and bearing
in mind the deference accorded to the Trial Chamber, the Appeals Chamber finds that Luki} has
again failed to demonstrate any discernible error on the part of the Trial Chamber.519
164.

The Appeals Chamber further observes that Luki} appears to refer to documents marked

6D889 and 6D925 as “documents underlying 6D614” which he alleges were erroneously denied
admission.520 The Trial Chamber noted that Luki} sought the admission of the two documents
together with 58 other documents by providing merely “one sentence of argumentation in relation
to all of them together”.521 The Trial Chamber found Luki}’s submission unsatisfactory as he failed
to demonstrate how most of the documents, including documents marked 6D889 and 6D925, “fit
into the case”.522 Luki} has failed to show that the Trial Chamber abused its discretion in denying
the admission into evidence of documents marked 6D889 and 6D925. As to Exhibit 6D614, the
Appeals Chamber observes that portions of the document were ultimately admitted into evidence by
the Trial Chamber. The Trial Chamber reasoned that “[a]s with other hearsay documents with
limited indicia of reliability that were put to witnesses on the stand, those portions of the police logs
that were put to witnesses who were able to give viva voce evidence relating to the contents
of 6D614 will be admitted into evidence”.523 The Trial Chamber was apparently concerned with the
probative value of Exhibit 6D614 and thus admitted into evidence only those portions of the
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document whose probative value was reinforced through the testimony of viva voce witnesses.524
Luki} has failed to show that the Trial Chamber committed a discernible error in its evaluation of
the probative value of the tendered material.
165.

In light of the above, Luki}’s arguments are dismissed.
6. Alleged violation of Luki}’s right to examine and cross-examine witnesses

(a) Submissions of the parties
166.

Luki} asserts that in its Decision of 9 October 2006 the Trial Chamber violated his right to

cross-examine witnesses by imposing “[r]igid time constraints” upon the collective Defence crossexamination.525 He argues that the imposed limitations infringed upon his right to a fair trial under
Article 6 of the ECHR526 and maintains that any measures restricting the rights of the Defence must
be only those strictly necessary, such that if a less restrictive measure is available it ought to be
employed.527 Luki} argues that the Trial Chamber chose the most restrictive measure, notably a
“stop-watch” approach to cross-examination.528 This is despite the fact, he argues, that the Trial
Chamber had other means at its disposal, pursuant to Rule 90(F) of the Rules, such as the
opportunity to intervene where questioning became irrelevant, repetitious, or improper.529
167.

In support of this assertion, Luki} submits that the Trial Chamber erroneously curtailed the

cross-examination of Radojko Stefanovi}, rejecting Luki}’s “attempts to present documents for
review”,530 and later denied admission of documentary evidence on the sole ground that it had not
been presented to witnesses during cross-examination.531
168.

Luki} further asserts that the Trial Chamber “attempted to curtail” the direct examination of

Milo{ Dereti}, whose testimony was relevant to the proper assessment of Exhibit P1505.532 He
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contends that Exhibit P1505 was extensively relied upon in the Trial Judgement and was central to
the Trial Chamber’s conclusions as to the functions of the MUP Staff for Kosovo.533
169.

In response, the Prosecution claims that the Trial Chamber’s approach in limiting the

parties’ time for cross-examination was “sufficiently flexible”, conformed to Luki}’s rights, and
was in compliance with Rule 90(F) of the Rules and the relevant jurisprudence.534 As to the crossexamination of Stefanovi}, the Prosecution argues that the Presiding Judge’s intervention aimed to
ensure that the cross-examination of the witness was not impeded by “useless and irrelevant”
questions.535 The Prosecution further submits that, with the exception of the document
marked 6D1467, which was denied admission because of lack of relevance, all documents
mentioned by Luki} in relation to Stefanovi}’s cross-examination were denied admission because
they were authored by witnesses who should have been confronted with them.536 The Prosecution
claims that Luki} fails to demonstrate how putting these documents to Stefanovi}, who was not in a
position to comment on them, would have made their admission more likely.537
170.

Similarly, with respect to the direct examination of Dereti}, the Prosecution asserts that the

Trial Chamber was merely inquiring into the relevance of the questions put to the witness, as part of
its duty to exercise sufficient control over the process of examination.538
(b) Analysis
171.

The Appeals Chamber recalls that the right to cross-examine witnesses is a fundamental

right recognised under international human rights law and embodied in Article 21(4) of the
Statute.539 Relevant to the exercise of this right is the trial chamber’s duty to exercise control over
the mode and order of witness examination so that it facilitates the “ascertainment of truth” and
avoids “needless consumption of time.”540 In this respect, the Appeals Chamber has previously held
that trial chambers enjoy considerable discretion in setting the parameters of cross-examination and
533
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in outlining the exercise of this right.541 Therefore, the question before the Appeals Chamber is
whether the Trial Chamber ventured outside its discretion and violated Luki}’s right under
Article 21(4) of the Statute in setting certain limits upon the time afforded to the Defence for crossexamination.
172.

Turning to Luki}’s challenge to the Decision of 9 October 2006, the Appeals Chamber notes

that the Trial Chamber afforded the Defence “collectively the same amount of time [for the crossexamination of a viva voce witness] as the Prosecution [had] taken”.542 For a witness whose
evidence was to be brought pursuant to Rule 92 ter of the Rules, the Prosecution was afforded
30 minutes to conduct both direct and re-examination, and the Defence had at its disposal a total of
60 minutes for cross-examination.543
173.

The Appeals Chamber finds that the decision of the Trial Chamber to allocate the same

amount of time for the cross-examination of a viva voce witness as the time taken by the
Prosecution for that witness’s examination-in-chief complies with the principle of basic
proportionality described above.544 Similarly, Luki} has failed to show that the Trial Chamber
ventured outside its discretion in allowing the Defence twice the amount of time afforded to the
Prosecution for cross-examining witnesses whose evidence was to be presented pursuant to
Rule 92 ter of the Rules. Moreover, the Trial Chamber allowed the accused to agree among
themselves on the apportionment of the allocated time, without imposing additional time limits, and
indicated the possibility of altering its decision upon good cause being shown by the parties.545
Accordingly, the Appeals Chamber finds that the Trial Chamber did not err with respect to the time
allowed for the cross-examination of Prosecution witnesses.
174.

Luki} further contends that the cross-examination of Stefanovi} “was curtailed by the [Trial]

[C]hamber and attempts to present documents for review were rebuffed.”546 The Appeals Chamber
notes that the portions of the transcript referred to by Luki} show that the Presiding Judge urged
Luki}’s co-counsel to conduct the cross-examination of Stefanovi} in a more focused manner and
on issues within the knowledge of the witness.547 Upon review of the relevant portions of the trial
record, the Appeals Chamber finds no error in the Presiding Judge’s interventions. Moreover, all
but one of the documents referred to by Luki} were denied admission because he failed to confront
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the witnesses who authored the documents with them.548 In these circumstances, the Appeals
Chamber is not persuaded that putting the documents to Stefanovi} would have ensured their
admission.
175.

Concerning Luki}’s arguments with respect to the conduct of the direct examination of

Dereti}, the Appeals Chamber finds that the intervention of the Presiding Judge was directed at
clarifying the relevance of the questions put to the witness. Once the Presiding Judge was satisfied
that inquiring into the name of Luki}’s deputy was material to Luki}’s case, counsel was allowed to
continue the direct examination of the witness.549 There was no error in the intervention of the
Presiding Judge, which fell squarely within the Trial Chamber’s powers under Rule 90(F) of the
Rules. Moreover, the time spent in clarifying the issue was minimal and did not result in any
discernible prejudice to Luki}. Luki}’s arguments are therefore dismissed.
D. Alleged violation of Luki}’s right to be tried before an impartial tribunal
1. Submissions of the parties
176.

Luki} submits that on several occasions the Trial Chamber exhibited “personal bias” against

him, thus violating his right to be heard by an independent and impartial tribunal.550 In support of
his assertion, Luki} notes that the Presiding Judge, Judge Bonomy, was a member of the Bench in
the S. Milo{evi} case, “which shared many witnesses and subject-matter with this case.”551 He
further refers to several remarks made by Judge Bonomy which, in Luki}’s view, show
“disparaging” treatment552 and argues that the pressure of the Tribunal’s completion strategy
coupled with Judge Bonomy’s prior work in advocating the speeding-up of trials in Scotland might
have been the reason for such “prejudgement [or] bias”.553 Luki} alleges that as a result of this bias:
(i) he received a significantly higher sentence compared to that of Ojdani} and Lazarevi} and was
sentenced to 22 years of imprisonment along with other co-accused who, unlike him, did not have
548
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circumstances in mitigation;554 (ii) his voluntary surrender, unlike that of Lazarevi}, was not
regarded as a mitigating factor;555 (iii) Milutinovi}, who had attended the same meetings and had a
similar level of knowledge of the crimes, was acquitted;556 (iv) motions filed by Luki} for
admission of documents from the bar table were dismissed by the Trial Chamber;557 and (v) the
evidence of defence witnesses was almost entirely disregarded in the Trial Judgement, thus
suggesting that Luki}’s defence had not been considered.558
177.

In response, the Prosecution submits that Luki} fails to demonstrate an appearance of bias

and that the examples he alleges show instead the efforts of the Presiding Judge to ensure the fair
and expeditious conduct of the proceedings.559 The Prosecution claims that the Trial Chamber
correctly distinguished the criminal responsibility of the individual co-accused,560 had valid reasons
for denying the admission of certain evidence tendered by Luki},561 and provided detailed
conclusions on the credibility of the defence witnesses.562
178.

Luki} replies that the combination of the Trial Judgement’s “openly hostile disposition”

towards him, the difference in treatment he received compared to that received by Milutinovi},
Lazarevi}, and Ojdani}, and the impugned remarks of the Presiding Judge establish bias that
invalidates the Trial Judgement.563
2. Discussion
(a) Applicable law
179.

The Appeals Chamber recalls that the right to be tried before an independent and impartial

tribunal is an integral component of the right to a fair trial enshrined in Article 21 of the Statute.564
This fundamental guarantee is also reflected in Article 13 of the Statute, which provides that the
Judges of the Tribunal “shall be persons of high moral character, impartiality and integrity”, and is
further reinforced by Rule 15(A) of the Rules, stipulating that “[a] Judge may not sit on a trial or
appeal in any case in which the Judge has a personal interest or concerning which the Judge has or
has had any association which might affect his or her impartiality.”
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180.

In the Furund`ija Appeal Judgement, upon reviewing the interpretation of the impartiality

requirement in a number of national legal systems and under the ECHR, the Appeals Chamber
enunciated the principles that should guide the interpretation and application of this requirement
under the Statute as follows:
A. A Judge is not impartial if it is shown that actual bias exists.
B. There is an unacceptable appearance of bias if:
i) a Judge is a party to the case, or has a financial or proprietary interest in the outcome of a case,
or if the Judge’s decision will lead to the promotion of a cause in which he or she is involved,
together with one of the parties. Under these circumstances, a Judge’s disqualification from the
case is automatic; or
ii) the circumstances would lead a reasonable observer, properly informed, to reasonably
apprehend bias.565

181.

With regard to the “reasonable observer” standard, the Appeals Chamber has held that a

“reasonable person must be an informed person, with knowledge of all the relevant circumstances,
including the traditions of integrity and impartiality that form a part of the background and apprised
also of the fact that impartiality is one of the duties that Judges swear to uphold.”566 The Appeals
Chamber must therefore determine whether the reaction of such a hypothetical fair-minded observer
would be that a Judge might not bring an impartial and unprejudiced mind to the issues arising in
the case.567 It must be emphasised in this respect that Judges enjoy a presumption of impartiality
and that there is a high threshold to reach in order to rebut that presumption.568 In this respect, the
Appeals Chamber has held that:
in the absence of evidence to the contrary, it must be assumed that the Judges of the International
Tribunal can disabuse their minds of any irrelevant personal beliefs or predispositions. It is for the
Appellant to adduce sufficient evidence to satisfy the Appeals Chamber that [the] Judge […] was
not impartial in his case. There is a high threshold to reach in order to rebut the presumption of
impartiality. As has been stated, disqualification is only made out by showing that there is a
reasonable apprehension of bias by reason of prejudgement and this must be firmly established.569

182.

The Appeals Chamber observes that Luki} did not raise the question of Judge Bonomy’s

impartiality before the Trial Chamber. Although such an omission could constitute waiver of the
right to raise the matter on appeal, it has been the practice of the Appeals Chamber to treat the issue
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of bias as a special circumstance allowing it to address the merits of the challenge despite the
waiver.570 The Appeals Chamber will therefore consider the merits of Luki}’s challenges.
(b) Analysis
(i) Judge Bonomy’s previous involvement in the S. Milo{evi} case
183.

The Appeals Chamber notes that following the resignation of Judge Richard May and

pursuant to an order of the President of the Tribunal, on 10 June 2004 Judge Bonomy was assigned
to Trial Chamber III, hearing the case of S. Milo{evi}.571 He performed the functions of a trial judge
in that case until 14 March 2006 when, following the death of Slobodan Milo{evi}, the proceedings
were terminated.572
184.
case.”

Luki} alleges that the S. Milo{evi} case “shared many witnesses and subject-matter with this
573

However, he has failed to present any arguments explaining how Judge Bonomy’s

involvement in the S. Milo{evi} proceedings would lead a reasonable and informed observer to
apprehend bias. The Appeals Chamber recalls that the Judges of the Tribunal often become
involved in several trials which, by their very nature, concern issues that overlap and may be
presented with witness testimony that was already admitted in another case.574 It is assumed, in the
absence of evidence to the contrary that, by virtue of their training and experience, Judges will rule
fairly on the issues before them, relying solely and exclusively on the evidence adduced in the
particular case.575 Luki}’s generic contention falls short of rebutting this presumption of
impartiality. His submission is therefore dismissed.
(ii) Judge Bonomy’s prior work in advocating the speeding-up of trials in Scotland and
the Tribunal’s completion strategy
185.

Luki} submits that Judge Bonomy “was known in Scotland for his work in advocating the

speeding-up of the trial process.”576 He refers in this respect to a 142-page document entitled
“Improving Practice: 2002 Review of the Practices and Procedure of the High Court of Justiciary”,
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authored by Judge Bonomy.577 However, Luki} neither substantiates his contention nor provides
any precise references to information in this document that would support the allegation of
apprehension of bias. He does not specify how this document is relevant to the work of the Tribunal
and, in particular, to his case. Accordingly, the Appeals Chamber finds that Luki} has failed in this
respect to demonstrate any apprehension of bias.
186.

Luki} also contends that the pressure of the Tribunal’s completion strategy was another

factor contributing to the apprehension of bias. However, he has again failed to substantiate his
allegation and the Appeals Chamber will not address it further. Luki}’s contention in this respect is
therefore dismissed.
(iii) Statements made by Judge Bonomy during trial
187.

As a preliminary matter, the Appeals Chamber recalls that, when examining allegations of

apprehension of bias, extracts from transcripts must be placed in their proper context so that the
intent of the Judge who made the impugned remarks may be inferred.578 The Appeals Chamber will
therefore examine each of Luki}’s allegations in the context of the trial record, taking into account
the particular circumstances in which the impugned statement was made and any subsequent
remarks made by the parties or the Trial Chamber.

a. Cross-examination of Emin Kabashi
188.

Luki} asserts that, during the cross-examination of Emin Kabashi, Judge Bonomy made a

remark “essentially curtailing vigorous cross-examination by co-counsel for Appellant”.579 In
particular, Luki} challenges the following statement made by Judge Bonomy in relation to a
question put by Luki}’s co-counsel to Kabashi: “Perry Mason probably once got somebody to break
down and admit to that but let’s move on”.580 In response, the Prosecution submits that the
Presiding Judge properly directed Luki} to proceed with another question.581
189.

The trial record indicates that, prior to the impugned remark, the Prosecution objected to the

question put to the witness by Luki}’s co-counsel and the Presiding Judge intervened, inquiring into
its relevance.582 A hypothetical fair-minded observer, properly informed, would recognise that the
577
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Presiding Judge’s allegoric remark was made in the context of an intervention the purpose of which
was to ensure that the mode of the witness examination was effective.583 Accordingly, the Appeals
Chamber finds that no appearance of bias has been demonstrated in this case.

b. Cross-examination of Danica Marinkovi} and Miroslav Mijatovi}
190.

Luki} further claims that on two occasions the Presiding Judge prevented him “from

attempting to make a record and be heard.”584 Luki} refers to a statement of the Presiding Judge
made on 14 February 2008:
JUDGE BONOMY: Mr. Lukic, sit down, please. Mr. Mijatovic can answer questions[.]585

He also refers to the following exchange which took place on 4 March 2008:
JUDGE BONOMY: Sit down. You're just interfering with the cross-examination now.
MR. IVETIC: I don't believe so, Your Honour. I think this is a very important point.
JUDGE BONOMY: Sit down.
MR. IVETIC: And I want it on the record.
JUDGE BONOMY: Sit down and deal with it in re-examination. Ms. Carter.586

191.

In response, the Prosecution argues that in both instances the intervention of the Presiding

Judge was appropriate as, first, he directed Luki}’s lead counsel not to give evidence on behalf of
the witness, and, second, he overruled an unfounded objection by Luki}’s co-counsel.587
192.

As shown by the trial record, in the first instance, Luki}’s lead counsel intervened when the

Presiding Judge was seeking to elicit an answer from Miroslav Mijatovi} concerning the reporting
obligations of the Kosovo Secretariats of the Interior.588 A reading of the relevant section of the
transcript shows that not only was Luki}’s lead counsel not prevented from having his objection
recorded, but he engaged in an extensive discussion with the Presiding Judge, who invited counsel

Q. Okay. Now, what I'm getting at, sir, is that much of your testimony is either inaccurate or
biased in favour of the KLA. Isn't that correct?
MR. HANNIS: Your Honour, I object to that. That's an argument.
JUDGE BONOMY: Pretty pointless question, Mr. Ivetic in the situation that we are in here. It's one
that you might ask in other jurisdictions, I suspect […] Perry Mason probably once got somebody to
break down and admit to that but let’s move on.
583
See Rule 90(F) of the Rules.
584
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585
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586
Luki}’s Appeal Brief, para. 186 (d), referring to Danica Marinkovi}, 4 Mar 2008, T. 23630-23631.
587
Prosecution’s Response Brief (Luki}), para. 145.
588
Miroslav Mijatovi}, 14 Feb 2008, T. 22391-22392.
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to address any possible concerns he may have during the re-examination of the witness.589 Luki}
does not claim that he was subsequently prevented from effectively re-examining the witnesses in
question. In the second instance, Luki}’s co-counsel attempted to intervene during the crossexamination of Danica Marinkovi} by the Prosecution. The Presiding Judge instructed him to
refrain from doing so and to pursue any clarification he deemed necessary during the reexamination of the witness.590 Thus, having considered Judge Bonomy’s remarks in their proper
context, the Appeals Chamber finds that Luki} has failed to demonstrate that they would lead a
reasonable and well-informed observer to apprehend bias.

c. Direct examination of Ljubivoje Joksi}
193.

Luki} asserts that, in the course of Ljubivoje Joksi}’s direct examination, the Presiding

Judge made a statement “essentially curtailing consultations” between Luki} and his counsel and
constituting “a disparaging remark about both during a critical point of the proceedings”.591 In
response, the Prosecution submits that the Presiding Judge correctly instructed that only one person
speak at a time, and that the impugned remark does not show any improper restriction upon
communication between Luki} and his counsel.592
194.

The impugned remark reads as follows:
I’d prefer just to hear from the puppet rather than the puppet master as well. One person at a time
will be sufficient for our purposes.593

When the court session resumed the Presiding Judge made the following clarification:
In reviewing the transcript […] I was reminded of a hurried intervention when accused and
counsel appeared to be speaking loudly at the same time when I made reference to puppetry. [I]t
concerned me when I re-read it that it could be regarded as a general comment and not confined to
that particular occasion, so [for the] avoidance of any doubt whatsoever, I want to say one thing. I
hope, indeed I think, that counsel know that I appreciate the responsible way in which the
proceedings have been handled in general by counsel and that the comment was one made in the
heat of the moment.594
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Miroslav Mijatovi}, 14 Feb 2008, T. 22393-22395.
JUDGE BONOMY: Would you confine yourself to making submissions on this in due course –
MR. LUKIC: Okay.
JUDGE BONOMY: -- and re-examining insofar as you think it appropriate to re-examine.
(Miroslav Mijatovi}, 14 Feb 2008, T. 22395).
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195.

It is clear from the record that the impugned remark addressed a particular situation where

the accused and his counsel were speaking loudly at the same time.595 The Appeals Chamber
considers that the impugned remark reflects the immediate reaction of Judge Bonomy to an
unsatisfactory instance during the trial. As illustrated above, shortly after making the impugned
remark, Judge Bonomy clarified his statement to ensure that the parties fully understood that it was
an immediate reaction to a specific incident and was not to be interpreted as a general comment
regarding counsel’s handling of the proceedings. In these circumstances, the Appeals Chamber
finds that a reasonable and well-informed observer cannot apprehend any bias in Judge Bonomy’s
statement.

d. Hearing of 4 March 2008
196.

Luki} asserts that the Presiding Judge “attempt[ed] to prevent a record as to the serious

complaints raised about the rush of the trial” expressed in Luki}’s motion objecting to the trial
sitting schedule.596 In response, the Prosecution submits that the Presiding Judge merely sought
clarification as to whether Luki} intended to withdraw a comment according to which he alleged
that the Trial Chamber viewed the trial as a formality and had already assumed Luki}’s guilt.597
197.

The Appeals Chamber considers that the Presiding Judge’s impugned statement must be

considered in its procedural context. The trial record shows that, on 11 February 2008, Luki}
submitted a motion objecting to the trial sitting schedule and seeking an amendment thereof.598 He
stated, inter alia: “Surely, the Trial Proceedings themselves are of more substantive value than
simply being a mere legal formality to be endured before a judgement is rendered (particularly in
light of the requirement of the presumption of innocence).”599 The Trial Chamber found Luki}’s
submission to be “unfounded and impertinent” in suggesting that the Trial Chamber disregarded the
presumption of innocence.600 It considered that, pursuant to Rule 46(A) of the Rules, Luki}’s
assertion could constitute conduct that is offensive and invited him to withdraw the relevant part of
the Motion.601 Luki} neither complied with nor sought leave to appeal the decision of the Trial
Chamber. The matter was raised again by the Presiding Judge during the hearing of 4 March 2008
when he made the following impugned statement:
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597
Prosecution’s Response Brief (Luki}), para. 145.
598
Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Sreten Lukic’s [sic] Motion Objecting to Trial Sitting
Schedule and Seeking Amendment of the Same, 11 February 2008 (“Luki}’s Motion of 11 February 2008”).
599
Luki}’s Motion of 11 February 2008, para. 19.
600
Decision of 20 February 2008, para. 7.
601
Decision of 20 February 2008, para. 12.
596

73
Case No. IT-05-87-A

23 January 2014

[I]n that decision on the 20th of February we drew attention to a remark that had been made in the
motion itself, which depending perhaps on how you interpret it, others might say perhaps not,
might have constituted a comment that wasn’t exactly appropriate. And we did indicate that you
ought to consider whether that comment should be withdrawn or remain. Now, there’s been no
response from you to that. Do we take it from that that you have made a deliberate decision to take
no action?602

In response to the Presiding Judge’s impugned remark, Luki} clarified that the submission in
question “was not meant as a criticism […] or […] as an accusation” and refused to proceed with its
withdrawal.603 No further action was undertaken by the Trial Chamber in this regard.
198.

When considered in its proper context, it is clear that Judge Bonomy’s impugned statement

at the hearing of 4 March 2008 was aimed at clarifying Luki}’s position as to whether he intended
to withdraw the submission in question. Rather than preventing Luki} from raising his concerns
with respect to the pace of the trial, the trial record clearly shows that the true intention of the
Presiding Judge was to elucidate Luki}’s position on the matter. In these circumstances, the
Appeals Chamber is not convinced that a reasonable and well-informed observer would apprehend
any bias as a result of Judge Bonomy’s statement. Luki}’s argument is therefore dismissed.

e. Luki}’s Closing Arguments
199.

Luki} asserts that Judge Bonomy rejected without consideration “the glaring

misstatements/misrepresentations of evidence” in the Prosecution’s Closing Brief, which he claims
were validly brought to the attention of the Trial Chamber.604 In response, the Prosecution submits
that the Presiding Judge’s reaction to the allegation of dishonesty made by Luki}’s co-counsel
against the Prosecution during his Closing Arguments was appropriate, in that inaccuracies in the
Prosecution’s Closing Brief were not a sufficient basis for an accusation that the Prosecution
purposefully sought to mislead the Trial Chamber.605
200.

The impugned statement reads:
Mr. Ivetic, I’m not prepared to sit back any longer and listen to allegations of lack of candour
when there have been many instances in this trial when the Luki} briefs have been less than
accurate without the allegation being made against you of lack of candour. Do you consider that
what you’re doing is an appropriate way to be addressing us in regard to matters which do not
simply on the face of your assertion justify that claim?606

It is evident from the transcript that Judge Bonomy’s remark was made in response to the following
statement of Luki}’s co-counsel: “You cannot believe a word of what is contained in the
602
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[Prosecution’s] brief because they make a mockery of candour and honesty in their citations.”607
Luki}’s co-counsel later recognised that “perhaps candour is a strong word” but maintained that the
Trial Chamber should carefully examine the evidence cited by the Prosecution.608 The Presiding
Judge responded as follows:
[Y]our actual remarks were that the Prosecution submissions make a mockery of candour and
honesty, and that's just one of a series of remarks that bear the interpretation that there is a
deliberate attempt on the part of the Prosecution to mislead the Bench. Now, we recognise the
highly charged atmosphere which surrounds this stage in the proceedings; nevertheless, we regret
that you have not had the courtesy to recognise that the language you've just used is not
appropriate language for counsel appearing in any Tribunal. At this late stage in the proceedings,
we choose to simply record that we do not accept that there is a basis for claiming that the
Prosecution deliberately set out to mislead the Bench.609

201.

Considering Judge Bonomy’s remark in its context, the Appeals Chamber does not find that

a reasonable and well-informed observer would have apprehended bias on his part. The Presiding
Judge did not suggest in any way that the evidence cited by the Prosecution would not be subject to
scrutiny. Rather, he reproached Luki}’s co-counsel for using inappropriate language, the legitimacy
of which seems to have been recognised by counsel himself.610 The Appeals Chamber therefore
dismisses Luki}’s argument.
(iv) Trial Chamber’s remark concerning the translation of evidence
202.

Luki} argues that the “disparaging treatment” he received was also illustrated by the Trial

Chamber’s observation about the “unsatisfactory manner in which the Lukic Defense has chosen to
litigate this matter”.611
203.

The Appeals Chamber notes that, in its Decision of 10 June 2008, the Trial Chamber stated

that:
[t]he intervention of the Chamber and the efforts of CLSS and OLAD have enabled the Luki}
Defence to have as many documents translated as it did, despite the unsatisfactory manner in
which the Luki} Defence has pursued these matters. 612

In addition to misquoting the Trial Chamber, Luki} takes the impugned statement out of its context.
The Decision of 10 June 2008 dealt with Luki}’s request for reconsideration of a previous decision,
which denied him, inter alia, an extension of time for submitting additional translations of
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documents.613 Considered in its proper context, it is apparent that the impugned statement
concerned the “unsatisfactory manner” in which Luki} had pursued the translation of documents to
be tendered into evidence during his case. It was neither a general observation nor a comment on
the manner Luki} had decided to litigate his case. Accordingly, the Appeals Chamber finds that a
reasonable and well-informed observer would not have apprehended bias in the impugned
statement.
(c) Conclusion
204.

Having found that no apprehension of bias has been demonstrated, the Appeals Chamber

concludes that it need not further address the allegation of prejudice raised under Luki}’s ground G
of appeal.
E. Alleged lack of reasoned opinion
205.

Luki} asserts that the Trial Chamber committed a discernible error in the manner in which it

analysed the evidence.614 He argues that the Trial Chamber did not comply with its obligation to
“make clear in its judgement that it has considered crucial, exculpatory evidence and explain the
weight which it has given to evidence and its reasons.”615
206.

The Appeals Chamber finds that Luki}’s submission that the Trial Chamber failed to

provide a reasoned opinion without providing any reference to a particular finding in the Trial
Judgement or in any other way substantiating his assertion fails to meet the burden on appeal.
Accordingly, the Appeals Chamber dismisses ground E of Luki}’s appeal.616
F. Conclusion
207.

For the foregoing reasons, the Appeals Chamber dismisses Pavkovi}’s eleventh ground of

appeal, and grounds A, B, E, and G of Luki}’s appeal in their entirety.
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IV. ALLEGED ERRORS IN RELATION TO THE INDICTMENT
208.

On 26 June 2006, the Trial Chamber confirmed the operative Indictment in this case.617

[ainovi}, Lazarevi}, and Luki} present a number of challenges in relation to the pleadings
contained in the Indictment and the Trial Chamber’s interpretation thereof.618 The Prosecution also
alleges that the Trial Chamber erred in its interpretation of Count 5 of the Indictment.619 The
Appeals Chamber will address these arguments in turn.
A. Šainović’s appeal
209.

In determining [ainovi}’s individual criminal responsibility for commission through

participation in a JCE, the Trial Chamber found that:
as one of the leading members of the Joint Command, Šainović possessed extensive de facto
powers over both the VJ and the MUP forces in Kosovo. As such, he was able to make proposals,
give suggestions, and issue instructions to both Pavković and Lukić and thus to the VJ and the
MUP respectively. He was the crucial link between Milošević, who was in Belgrade, and the VJ
and MUP units that were operating in Kosovo. His role was, therefore, that of the political coordinator of the forces in Kosovo.620

1. Submissions of the parties
210.

Šainović argues that the Trial Chamber erred in convicting him as “the political coordinator”

of the VJ and MUP forces in Kosovo.621 Šainović contends that he was not indicted as a political
coordinator, but rather as Head of the Joint Command for “having commanded, controlled, directed
and otherwise exercised effective control over forces of the FRY and Serbia in Kosovo” and for
having “participated in planning, instigating and ordering the operations of the FRY and Serbian
forces in Kosovo.”622 As a result, he argues that he was denied the right to a fair trial, thus
invalidating the finding that he participated in the JCE and was guilty pursuant to Counts 1
through 5 of the Indictment.623
211.

Šainović argues that his defence case would have been different had he been notified that he

was accused of being a political coordinator, rather than a commander, of the forces of the FRY and
Serbia in Kosovo.624 In support of this argument, Šainović asserts that the Trial Chamber did not
617
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use the label “political coordinator” to describe some of the tasks he carried out.625 He argues that
the Trial Chamber instead viewed the role of “political coordinator” as a function that itself
signifies “rights and responsibilities that entail criminal responsibility in the case of infringement or
abuse thereof”.626
212.

The Prosecution responds that the Trial Chamber convicted Šainović on the basis of the

form of liability that was pleaded in the Indictment and of which he was adequately notified.627 The
Prosecution further argues that the Trial Chamber only used the label “political coordinator” as a
descriptive term in relation to its findings which are “fully consistent with the way the Prosecution
pled its case”.628 It argues that the following allegations were pleaded in the Indictment:
(i) “Šainović participated in the JCE by receiving instructions from Milošević which he passed on
and elaborated to the VJ and the MUP through the Joint Command”;629 (ii) “through his position in
the Joint Command, Šainović exercised effective control over the forces of FRY/Serbia in
Kosovo”;630 and (iii) “the Joint Command was entrusted with coordinating the work of civil affairs
organs with the activities of the forces of FRY/Serbia in Kosovo to ensure that they conducted
operations in accordance with political objectives.”631 The Prosecution argues that the same
allegations were reiterated consistently throughout the trial.632
2. Analysis
213.

The Appeals Chamber recalls that, in accordance with Article 21(4)(a) of the Statute, an

accused has the right “to be informed promptly and in detail in a language which he understands of
the nature and cause of the charge against him”. In application of this right, Rule 47(C) of the Rules
states that an indictment must set forth “a concise statement of the facts of the case and of the crime
with which the suspect is charged.” In order to provide proper notice to the accused, the Prosecution
is required to plead in an indictment all of the charges and the underpinning material facts with

625
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sufficient precision, but is not required to set out the evidence by which the material facts are to be
proven.633
214.

The Appeals Chamber notes that the Prosecution’s case was premised upon [ainović’s

participation in a JCE.634 In cases where the Prosecution alleges liability pursuant to a JCE, the
following material facts must be pleaded: “the nature and purpose of the enterprise, the period over
which the enterprise is said to have existed, the identity of the participants in the enterprise, and the
nature of the accused’s participation in the enterprise.”635
215.

[ainović’s argument that the nature of his participation in the JCE was not adequately

pleaded is without merit. In this regard, the Appeals Chamber notes that the Indictment alleged that
Šainović participated in the JCE in ways which include “[a]s Deputy Prime Minister of the FRY
with responsibility for Kosovo, [exercising] the authority of Slobodan Milošević with regard to
Kosovo, including authority over the VJ and the MUP and civilian bodies”.636 The Prosecution
alleged further that [ainovi}’s role as Deputy Prime Minister of the FRY with responsibility for
Kosovo involved “receiv[ing] instructions from Slobodan Milošević which he passed on, and
elaborated, to the VJ and the MUP, both directly and through the Joint Command”.637 In addition,
the Prosecution claimed that “Šainović’s participation in the crimes charged is […] the only
inference to be drawn from […], among other factors, [h]is authority over the VJ and the MUP in
accordance with instructions from Slobodan Milošević”.638 Further, the Indictment alleged that the
Joint Command, headed by [ainovi}, “was mandated to co-ordinate the work of civil affairs organs
with the activities of the organisations that constituted the forces of the FRY and Serbia in Kosovo
and to ensure that they conducted operations in accordance with political objectives.”639
216.

In the context of the allegations set out in the Indictment, the Trial Chamber’s determination

that Šainović was the “political co-ordinator of the forces in Kosovo”640 was merely a shorthand
label for referring to its findings that Šainović was “one of the leading members of the Joint
Command”, “possessed extensive de facto powers over both the VJ and the MUP forces in
Kosovo”, “was able to make proposals, give suggestions, and issue instructions to both Pavković
633
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and Lukić”, and “was the crucial link between Milošević, who was in Belgrade, and the VJ and
MUP units that were operating in Kosovo.”641 The Appeals Chamber therefore finds that the term
“political coordinator” does not constitute a material fact in itself that should have been pleaded in
the Indictment and, therefore, dismisses sub-ground 1(2) of Šainovi}’s appeal.
B. Lazarević’s appeal
217.

In relation to the crimes committed in villages in the Srbica/Skenderaj municipality, the

Trial Chamber accepted:
Abdullah Salihu’s evidence that the VJ arrived in Ćirez/Qirez, or at least the area surrounding
Ćirez/Qirez, sometime around 20 or 21 March, as confirmed by the Joint Command orders of
19 and 22 March, as well as the testimony of Ljubiša Diković. […] Salihu’s evidence about
another “Serb offensive” in the area taking place on 29 April is also supported by the
37th Motorised Brigade’s report of 1 May 1999, which places the brigade near Salihu’s village,
Baks.642

218.

The Trial Chamber found that many civilians in Srbica/Skenderaj municipality were

displaced from their homes by the VJ and MUP forces and directed towards the border and into
either Albania or Macedonia.643 It subsequently convicted Lazarevi} of aiding and abetting the
commission of deportation and other inhumane acts (forcible transfer) in four specific locations in
the Srbica/Skenderaj municipality, including the area of the village of Ćirez/Qirez.644
1. Submissions of the parties
219.

Lazarević argues that the Trial Chamber erred in holding him responsible for deportation

and forcible transfer committed in the area of the village of Ćirez/Qirez in the Srbica/Skenderaj
municipality on the basis of acts that occurred outside of the time-frame specified in the
Indictment.645 In this regard, Lazarević refers to the Trial Chamber’s findings concerning the
presence of the VJ in Ćirez/Qirez on 20 or 21 March 1999.646 He submits that the time period
concerned – namely, 20 and 21 March 1999 – is not covered by the relevant part of the Indictment,
as the charges listed therein refer to the period from on or about 25 March 1999 until the end of
March 1999.647 Lazarevi} also refers to the Trial Chamber’s findings concerning a “Serb offensive”
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in the area on 29 April 1999 and similarly argues that this date is not covered by the relevant part of
the Indictment.648
220.

The Prosecution responds that the Trial Chamber did not rely on events outside the scope of

the Indictment.649 It points out that the Indictment charged Lazarević with “the crimes of
deportation and other inhumane acts (forcible transfer) that were committed by the FRY/Serbian
forces ‘beginning on or about 1 January 1999 and continuing until 20 June 1999.’”650 It argues that
the events of 20 or 21 March 1999 and 29 April 1999 therefore fall within the Indictment period.651
The Prosecution submits that paragraph 72(c) of the Indictment describes attacks by the FRY and
Serbian forces in the Srbica/Skenderaj municipality as “beginning on or about 25 March 1999”.652
It contends that the discrepancy with the Trial Chamber’s finding that the VJ arrived in Ćirez/Qirez
“around 20 or 21 March” is only a minor difference which did not prevent the Trial Chamber from
considering the charges in the Indictment in light of the evidence presented at trial.653 As regards
Lazarević’s argument concerning the events of 29 April 1999, the Prosecution contends that “given
the general allegations described above and use of the word ‘beginning’, paragraph 72(c) does not
exclude crimes committed in April 1999.”654
221.

The Prosecution also argues that Lazarević has waived the right to raise these arguments on

appeal as he has failed to demonstrate that he raised this objection at trial or that he suffered any
prejudice.655
222.

In reply to the Prosecution’s argument that he has waived the right to make this objection on

appeal, Lazarević submits that “a reasonable trier of fact must exercise caution so as not to step
outside an indictment, whether the parties object to it or not”.656
2. Analysis
223.

The Appeals Chamber recalls that parties “cannot remain silent on ₣ağ matter only to return

on appeal to seek a trial de novo”657 and are, therefore, under an obligation to raise any issue of
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contention before the Trial Chamber, either during trial or pre-trial.658 The Appeals Chamber has
held that:
[i]f a party raises no objection to a particular issue before the Trial Chamber when it could have
reasonably done so, in the absence of special circumstances, the Appeals Chamber will find that
the party has waived its right to bring the issue as a valid ground of appeal.659

224.

However, the Appeals Chamber further recalls that waiver “should not entirely foreclose”

indictment defects from being raised for the first time on appeal by the defence.660 The rationale
behind this holding is premised upon the accused’s right to be informed of the charges against him
pursuant to Article 24(a) of the Statute and the possibility of serious prejudice to the accused should
the Appeals Chamber foreclose the accused from raising such arguments on appeal for the first
time.661 However, in such circumstances, the burden of proof shifts from the Prosecution to the
Defence who is then required to demonstrate the existence of the said prejudice.662 The Appeals
Chamber will therefore first assess whether there was a defect in the Indictment. Only if such a
defect exists, will the questions of: (i) whether the argument was raised; and (ii) whether it would
have been reasonable for the party concerned to have raised the argument, become relevant to
which party bears the burden of proof in relation to the question of prejudice.
225.

The Indictment alleges that, “beginning on or about 25 March 1999”, events occurred which

amounted to deportation and forcible transfer in the village of Ćirez/Qirez in the Srbica/Skenderaj
municipality.663 The Appeals Chamber recalls that charges against an accused and the material facts
supporting those charges must be pleaded with sufficient precision in an indictment so as to provide
notice to an accused.664 However, an Indictment need not have the degree of specificity of the
evidence underpinning it.665 In these circumstances, the Appeals Chamber finds that the reference to
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“beginning on or about 25 March 1999” is of sufficient scope to include acts which occurred around
20 or 21 March 1999.
226.

As regards the events of 29 April 1999, the Appeals Chamber notes that pursuant to the

chapeau of paragraph 72 of the Indictment, the particular crimes at stake were charged and listed
among others as part of a campaign of expulsion of around 800,000 Kosovo Albanian civilians
“[b]eginning on or about 1 January 1999 and continuing until 20 June 1999”.666 The Appeals
Chamber further notes that paragraph 72 (c) of the Indictment alleges that these crimes were
committed beginning on or about 25 March 1999 without providing an end date. Consequently, the
time-frame set out in paragraph 72 (c) of the Indictment, when read together with the allegations
contained in the chapeau of the same paragraph, provides sufficient notice with respect to the
timing of the acts which occurred on 29 April 1999. Moreover, the Appeals Chamber notes that
Lazarević has not identified any prejudice in the preparation of the material aspects of his
defence.667 In these circumstances, the Appeals Chamber finds that the Indictment adequately put
Lazarević on notice as to the date of the crimes charged. The Appeals Chamber therefore dismisses
ground 1(F) of Lazarević’s appeal, to the extent that it alleges a defect in the Indictment.
C. Lukić’s appeal
227.

The Trial Chamber convicted Luki} of, inter alia, murder both as a crime against humanity

and as a violation of the laws or customs of war, committed in several locations in the Suva
Reka/Suhareka, Srbica/Skenderaj, and Vučitrn/Vushtrria municipalities.668
1. Submissions of the parties
228.

Lukić argues that the Trial Chamber erred in holding him responsible for the murder of

“victims who were not previously in the Indictment” with respect to the Suva Reka/Suhareka,
Srbica/Skenderaj, and Vučitrn/Vushtrria municipalities.669 Luki} argues that “the Prosecution must
particularize the criminal episodes it seeks to prove at trial in a manner which is consistent with the
Defense’s right to be informed promptly of the nature and cause of the charges against them.”670 He
claims that the Prosecution could have applied to amend the Indictment to include alleged victims
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Indictment para. 72.
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not previously mentioned, but did not do so and that liability for these deaths is unjust.671 Lukić
claims that, as a result, the preparation of his defence was impaired.672
229.

The Prosecution responds that, of the 47 victims to whom Lukić refers, the Trial Chamber

found only 27 to be proven victims of murder.673 In relation to these 27 victims, the Prosecution
argues that Luki} has waived his right to challenge the issue of notice on appeal.674 The Prosecution
also submits that Luki} has not demonstrated any prejudice caused by the lack of timely notice of
these victims.675 As regards 22 of those 27 victims, the Prosecution contends that Luki} received
timely notice through the Prosecution Proof of Death Charts of 28 March 2007.676 In relation to the
other five,677 the Prosecution argues that “a conviction for murder may be sound even where the
victim ‘was not listed in the Schedule to the Indictment nor in ₣subsequentğ Clarifications, provided
that all required material elements are proven’”.678 In this regard, the Prosecution notes that
“[e]vidence of the death of the victims concerned was contained in evidence relied upon by the
Prosecution with respect to other victims”.679
230.

In response to the argument that it should have sought to amend the Indictment to include

victims not originally specified therein, the Prosecution argues that the materiality of information
about alleged victims is assessed “on a case-by-case basis, considering, inter alia, the ‘sheer scale
of the alleged crimes’ and the subsequent impracticability to require a high degree of specificity,
and the proximity of the accused person to the events for which he is alleged to be criminally
responsible.”680 The Prosecution adds that in this case, “a high degree of specificity was impractical
and the Accused was structurally remote from the events for which he is criminally responsible”,
671
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and therefore, the “personal details of particular victims were thus not facts material to the murder
charges.”681
2. Analysis
231.

As a preliminary matter, the Appeals Chamber notes that the accuracy of Luki}’s

submissions is at issue. In particular, the Appeals Chamber notes that only four of the victims of
murder referred to by Luki} were not mentioned by name in the Schedules annexed to the
Indictment.682 These include: three victims of murder in Suva Reka/Suhareka on 26 March 1999,683
and one victim of murder in Vučitrn/Vushtrria on 2 May 1999.684 The remaining victims of murder
referred to by Luki} are listed in Schedules D, F, and I of the Indictment.685 Consequently, the
remainder of the analysis in this section focuses on the four victims identified above.
232.

With regard to the Prosecution’s argument that Luki} has waived his right to challenge this

issue on appeal, the Appeals Chamber recalls that waiver “should not entirely foreclose” indictment
defects from being raised for the first time on appeal by the defence.686 Consistent with the legal
standard set out above,687 the Appeals Chamber will first assess whether the omission of the abovementioned four victims constitutes a defect in the Indictment.
233.

The Appeals Chamber recalls that, when assessing whether certain facts should have been

pleaded in an indictment, the court will consider, inter alia, the proximity of the accused person to
the events for which he is alleged to be criminally responsible,688 and the “sheer scale of the alleged
crimes”; with massive crimes it may be impracticable to provide a high degree of specificity in
relation to certain matters, such as the identity of the victims.689 The Appeals Chamber has clarified
that:

681

Prosecution’s Response Brief (Lukić), para. 470, referring to Gotovina Decision of 2 March 2009, para. 7,
Prosecutor v. Ante Gotovina et al., Case No. IT-06-90-T, Decision on Joint Defence Motion to Strike the Prosecution’s
Further Clarification of Identity of Victims, 9 October 2008, para. 11.
682
See Lukić’s Appeal Brief, fn. 1070; Indictment, Schedules D, F, I. In relation to Sofije Dragaj (see Lukić’s Appeal
Brief, fn. 1070, referring to Trial Judgement, vol. 4, para. 767) who was not listed in Schedule F of the Indictment, the
Appeals Chamber notes that Luki} was not found responsible for her death (see Trial Judgement, vol. 2, fn. 1488,
paras 613, 621, 682-685; ibid., vol. 4, para. 767). Consequently, the Appeals Chamber will not consider Luki}’s
submission in this respect.
683
Lukić’s Appeal Brief, fn. 1070, referring to Trial Judgement, vol. 4, paras 646-647. The victims concerned are Genc
Berisha, Graniti Berisha, and Jashar Berisha.
684
Lukić’s Appeal Brief, fn. 1070, referring to Trial Judgement, vol. 4, para. 872, ibid., vol. 2, para. 799. The victim
concerned is Miran Xhafa.
685
Indictment, para. 75(d), (f), (i).
686
Simić Appeal Judgement, para. 25; Naletilić and Martinović Appeal Judgement, fn. 76.
687
See supra, para. 224.
688
Blaškić Appeal Judgement, paras 210, 212-213; Kvočka et al. Appeal Judgement, para. 65; Naletilić and Martinovi}
Appeal Judgement, para. 24; Gacumbitsi Appeal Judgement, para. 89.
689
Gacumbitsi Appeal Judgement, para. 50; Kupreškić et al. Appeal Judgement, para. 89; Niyitegeka Appeal
Judgement, para. 193. See also, Gotovina Decision of 26 January 2009, para. 17.
85
Case No. IT-05-87-A

23 January 2014

[s]uch would be the case where the Prosecution alleges that an accused participated, as a member
of an execution squad, in the killing of hundreds of men. The nature of such a case would not
demand that each and every victim be identified in the indictment. Similarly, an accused may be
charged with having participated as a member of a military force in an extensive number of attacks
on civilians that took place over a prolonged period of time and resulted in large numbers of
killings and forced removals. In such a case the Prosecution need not specify every single victim
that has been killed or expelled in order to meet its obligation of specifying the material facts of
the case in the indictment. Nevertheless, since the identity of the victim is information that is
valuable to the preparation of the defence case, if the Prosecution is in a position to name the
victims, it should do so.690

234.

In the present case, the charges under Counts 3 and 4 of the Indictment refer to “hundreds of

Kosovo Albanians and other persons taking no active part in the hostilities” as victims of murder.691
With respect to specific murder allegations in each village, the Prosecution attached appendices
listing “[t]hose persons killed who are known by name”.692
235.

The Appeals Chamber notes that the Prosecution specified, by name, a total of 264 victims

in relation to the incidents addressed by Schedules D, F, and I of the Indictment. Further, the abovementioned four victims were listed in the Prosecution Proof of Death Charts of 28 March 2007, in a
manner which linked them to the locations concerned.693 While this indicates that the Prosecution
was aware of the identities of these four victims in advance of 28 March 2007, Luki} has failed to
show that the Prosecution was in a position to name the victims at the time the Indictment was
confirmed in June 2006. Given the circumstances of this case, including the high number of victims
alleged, Luki}’s distance from the actual killings, and the fact that the Schedules to the Indictment
were not meant to provide exhaustive lists,694 the Appeals Chamber finds that the omission of the
four victims’ names does not amount to a defect in the Indictment. The Appeals Chamber thus
dismisses ground Q of Luki}’s appeal, to the extent that it relates to the Indictment.
D. Prosecution’s appeal
236.

Under Count 1 of the Indictment, charging the Appellants with deportation as a crime

against humanity, the Prosecution alleged at paragraph 72 that forces of the FRY and Serbia
“perpetrated the actions set forth in paragraphs 25-32” of the Indictment, which resulted in the
deportation of Kosovo Albanian civilians from specific locations in 13 municipalities in Kosovo.
The Prosecution repeated this allegation by referring to paragraph 72 under Count 2 of the
Indictment, which charged the Appellants with other inhumane acts (forcible transfer) as a crime
690
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against humanity.695 Further, under Count 5 of the Indictment, charging the Appellants with
persecution as a crime against humanity, the Prosecution alleged at paragraph 77(a) that the
persecution included, inter alia, “[t]he forcible transfer and deportation by forces of the FRY and
Serbia of approximately 800,000 Kosovo Albanian civilians as described in paragraphs 25-32 [of
the Indictment].”
237.

The Trial Chamber found that, since paragraph 72 under Count 1 of the Indictment, was not

explicitly incorporated into paragraph 77(a) under Count 5, the specific deportations and forcible
transfers detailed in paragraph 72 of the Indictment were not also charged as forms of
persecution.696
1. Submissions of the parties
(a) Prosecution’s submissions
238.

The Prosecution asserts that the Trial Chamber erred in law in its reading of the Indictment.

According to the Prosecution, this error is reflected both in the Trial Chamber’s oral decision
rendered pursuant to Rule 98 bis of the Rules on 18 May 2007 (“Rule 98 bis Decision”)697 and in
the Trial Judgement.698
239.

The Prosecution contends that the Trial Chamber’s reading of paragraph 77(a) under

Count 5 of the Indictment, which refers to “forcible transfer and deportation […] as described in
paragraphs 25-32”, was improperly narrow.699 In particular, the Prosecution argues that
paragraph 77(a) of the Indictment
paragraph 72.

700

incorporates the material allegations contained in

In support of this assertion, the Prosecution claims that an explicit reference to

paragraph 72 was unnecessary because the allegation in paragraph 77(a), of the forcible
displacement of approximately 800,000 Kosovo Albanian civilians, included “by internal crossreferences the locations and municipalities described in paragraph 72”.701 Specifically, the
Prosecution contends that paragraph 77(a) expressly incorporates paragraph 32 among others,

694
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which itself refers to paragraph 72,702 and that these cross-references “make plain that the reference
to the 800,000 Kosovo Albanians in subparagraph 77(a) included the Kosovo Albanians forcibly
transferred or deported from the specific municipalities and locations described in paragraph 72.”703
Moreover, the Prosecution submits that the underlying acts of forcible transfer and deportation
alleged in paragraph 72 are the only specific charges of forcible transfer and deportation in the
Indictment.704
240.

The Prosecution further argues that the manner in which it conducted its case “as a whole

made clear that [it] relied upon the forcible transfers and deportations within paragraph 72 as
persecutory acts”.705 The Prosecution contends that the link between paragraph 77(a) of the
Indictment with paragraph 72 was pleaded before and after the Hearing of 30 October 2006 and
after the Rule 98 bis Decision.706 During the Hearing of 30 October 2006, the Trial Chamber raised
the lack of reference to paragraph 72 in paragraph 77(a) which it considered “may be” a “technical”
question about the pleading.707
241.

The Prosecution also contends that the Trial Chamber understood and acknowledged that

the core of the Prosecution’s case included forcible transfer and deportation of the Kosovo Albanian
civilian population on discriminatory grounds, i.e. amounting to persecution.708 It further argues
that throughout the proceedings, the Defence was aware and acknowledged that the persecution
charged included the acts of forcible transfer and deportation listed in paragraph 72 of the
Indictment,709 and that in substance, the Defence responded to those charges.710 According to the
Prosecution, there would therefore be no prejudice in imposing convictions for persecution through
forcible transfer and deportation.711
242.

Finally, the Prosecution argues that Šainović, Pavković, and Lukić should be convicted for

committing persecution by forcible transfer and deportation through their participation in the JCE
702
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and their sentences increased to reflect the totality of their criminal conduct.712 The Prosecution also
seeks the conviction of Lazarević for aiding and abetting persecution by forcible transfer and
deportation, and concomitant an increase in his sentence.713
(b) Submissions in response
243.

All of the Appellants argue that the first ground of the Prosecution’s appeal should be

dismissed.714 Šainović and Pavković assert that the Prosecution has waived its right to raise these
arguments on appeal.715 They submit that the Prosecution did not raise these matters at the
appropriate time during the trial,716 and that this failure precludes the Prosecution from requesting
that the Appeals Chamber review the Trial Chamber’s determinations.717
244.

Šainović and Pavković argue that the inconsistency in pleading material facts in connection

with Count 5 was brought to the attention of the Prosecution by the Trial Chamber on two
occasions.718 First, they refer to the Hearing of 30 October 2006,719 in which Judge Bonomy pointed
out to the Prosecution that paragraphs 76 and 77(a) under Count 5 of the Indictment failed to
incorporate paragraph 72 thereof.720 Second, Šainović and Pavković observe that the Trial Chamber
found, in its Rule 98 bis Decision, that persecution alleged in Count 5 did not include deportation
and forcible transfer of Kosovo Albanians as described in paragraph 72.721 They submit that, having
been made aware of the Trial Chamber’s view and directed to consider the matter, the Prosecution
took no action to address it.722
245.

Šainović and Lazarević further submit that the Trial Chamber did not err in this regard, as

the Indictment does not allege persecution, under Count 5, by way of the acts of deportation and
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forcible transfer described in paragraph 72 of the Indictment.723 They also claim that granting the
Prosecution’s appeal in this regard would cause unfair prejudice to the defence724 and that, in the
alternative, if the Appeals Chamber were to grant it, no increase in sentence is warranted.725
(c) Submissions in reply
246.

The Prosecution replies that the main issue before the Appeals Chamber is the interpretation

of the Indictment, rather than waiver.726 The Prosecution argues that it did not deliberately choose
to exclude persecution by forcible transfer and deportation or make any mistake to that effect either,
as evinced by its Pre-Trial Brief.727
247.

The Prosecution further submits that the fact that it chose not to amend the Indictment

following the Trial Chamber’s remarks during the Hearing of 30 October 2006 or its finding in the
Rule 98 bis Decision does not amount to waiver to raise the relevant arguments on appeal.728 The
Prosecution argues that “[n]o response to the Chamber’s inquiries was required because the
Indictment provided clear notice that persecutions included forcible transfers and deportations”,729
and that the Trial Chamber’s reading of the Indictment was legally erroneous and “overly
technical”.730 The Prosecution also submits that “there was no need to correct a technicality that
does not alter the substance of a pleading.”731 The Prosecution argues that throughout the
proceedings, it presented its “core case” – namely, that persecution included acts of forcible transfer
and deportation - thereby providing an adequate response to the Trial Chamber’s view that the acts
of forcible transfer and deportation were not alleged under Count 5.732
248.

In the alternative, the Prosecution argues that, even if waiver were found to be applicable,

the situation “amounts to special circumstances constituting an exception to waiver”733 and that the

723

Šainović’s Response Brief, paras 7, 9-27; Lazarević’s Response Brief, paras 5-9. See also Lukić’s Response Brief,
para. 8.
724
Šainović’s Response Brief, paras 41, 44; Lazarević’s Response Brief, paras 10-16.
725
Šainović’s Response Brief, paras 45-46; Lukić’s Response Brief, paras 3-6.
726
Prosecution’s Reply Brief, para. 2.
727
Prosecution’s Reply Brief, para. 3, referring, inter alia, to Prosecution’s Pre-Trial Brief, paras 37-41. See also
Prosecution’s Reply Brief, paras 6-7.
728
Prosecution’s Reply Brief, para. 8.
729
Prosecution’s Reply Brief, para. 9. See also ibid., para. 2.
730
Prosecution’s Reply Brief, para. 9, referring to Prosecution’s Appeal Brief, para. 4.
731
Prosecution’s Reply Brief, para. 8, referring to Prosecution’s Appeal Brief, para. 13.
732
Prosecution’s Reply Brief, para. 8, referring to Prosecution’s Appeal Brief, para. 13, Prosecution Closing Statement,
19 Aug 2008, T. 26788.
733
Prosecution’s Reply Brief, para. 10, referring to Galić Appeal Judgement, para. 34, Simić Appeal Judgement,
para. 212, Furund`ija Appeal Judgement, para. 173, Kambanda Appeal Judgement, para. 28.
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Appellants have not demonstrated that they would suffer any prejudice if the Prosecution’s appeal
were to be granted in this regard.734
2. Analysis
249.

As a preliminary matter, the Appeals Chamber must decide whether the Prosecution is

entitled to appeal on this point. The crux of the matter is whether the Prosecution has waived its
right to appeal because it failed to raise this issue at the trial stage. The Appeals Chamber will also
consider whether there are special circumstances that justify an exception to the waiver rule.
250.

Recalling that waiver “should not entirely foreclose” indictment defects from being raised

for the first time on appeal by the defence,735 the Appeals Chamber notes that it has not previously
considered whether waiver should preclude the Prosecution from arguing for the first time on
appeal that its Indictment should have been interpreted differently, when it had been put on notice at
trial that the Trial Chamber considered the Indictment to be defective. The Appeals Chamber
observes that the rationale for allowing the Defence to raise such objections for the first time on
appeal does not apply to the Prosecution who bears the obligation of ensuring that the indictment
adequately pleads its case against the accused.
251.

The Appeals Chamber will thus consider whether, in the circumstances of the present case,

the Prosecution has waived its right to appeal. The Prosecution had at least two opportunities to
raise the issue at the trial stage: first, by responding to the observations of the Presiding Judge on
30 October 2006736; and, second, by appealing the Rule 98 bis Decision.737 The Appeals Chamber
will consider these in turn.
252.

On 30 October 2006, the Presiding Judge specifically drew the Prosecution’s attention to

this matter in the following exchange:
JUDGE BONOMY: Noting that this evidence relates to Count 5 caused me to have another look at
the phraseology of Count 5, and there is one peculiarity you might [want] to give some attention
to. Paragraph 76, which is the principal paragraph re-alleging and incorporating earlier paragraphs
makes no reference to paragraph 72, oddly. Now, it doesn't matter for this evidence because you
specifically refer to paragraph 72 and subparagraph (d), and it doesn't matter for sexual assault
either because you refer to it there, but it may have relevance to (a).
MR. HANNIS: Well, under the same reasoning as to (b) then, too.
JUDGE BONOMY: Well (b) is slightly different because paragraph 75 is already incorporated
in 76 --

734

Prosecution’s Reply Brief, paras 10-13.
See supra, para. 224.
736
Hearing of 30 October 2006, T. 5409-5410.
737
See Rule 98 bis Decision, 18 May 2007, T. 12778-12783.
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91
Case No. IT-05-87-A

23 January 2014

MR. HANNIS: Yes, yes.
JUDGE BONOMY: -- and it may be that, for the avoidance of doubt, you should be looking at (b)
as well to …
MR. HANNIS: I see your point, Your Honour. I don't have an answer –
JUDGE BONOMY: Where it really bites is in relation to forcible transfer and deportation. It may
be technical, of course, but you should, at least at some stage - in fact, sooner rather than later –
give consideration to this.
MR. HANNIS: Thank you for bringing that [to] our attention, Your Honour. We will.738

253.

The Appeals Chamber finds that the above exchange between the Presiding Judge and the

Prosecution put the parties on notice that the Trial Chamber considered that Count 5 of the
Indictment, as drafted, did not incorporate forcible transfer and deportation, as described in
paragraph 72 of the Indictment, within the crime of persecution. However, despite this clear
direction by the Presiding Judge, the Prosecution did not clarify its position or request an
amendment of the Indictment.
254.

If the Prosecution considered that the Trial Chamber had misinterpreted the scope of

Count 5 it was incumbent upon the Prosecution to bring this to the attention of the Trial Chamber as
soon as practicable. However, the Prosecution chose not to raise an objection or to take any action.
Accordingly, the Defence was entitled to proceed on the basis of the Trial Chamber’s interpretation
of the Indictment, subject to any amendment.
255.

On 18 May 2007 the Trial Chamber issued its Rule 98 bis Decision. In that Decision the

Trial Chamber made the following finding:
Finally, under the fifth count, "Persecutions," paragraph 77 of the indictment asserts that the
accused are responsible for a campaign of persecution against the Kosovo Albanian population.
While this paragraph refers in general to deportation and forcible transfer as among the ways in
which this persecution was conducted, along with murder, sexual assault, and wanton destruction
or damage of religious sites, the Chamber notes that the specific allegations of forcible transfer
and deportation contained in paragraph 72 are not incorporated by reference into count 5. The
Chamber brought this fact to the attention of the Prosecution in court on 30th October, but the
Prosecution took no action to address it, and therefore the persecutions alleged in count 5 do not
include by means of the deportation and forcible transfer of Kosovo Albanians described in
paragraph 72.739
[…]
As we have already noted, the persecution charges falling under count 5 of the indictment are
composed of allegations of sexual assault, murder, and the wanton destruction or damage of
Kosovo Albanian religious sites.740
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Hearing of 30 October 2006, T. 5409-5410.
Rule 98 bis Decision, 18 May 2007, T. 12778-12779.
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Rule 98 bis Decision, 18 May 2007, T. 12783.
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256.

The Prosecution did not appeal the Rule 98 bis Decision.741 Again, if the Prosecution

considered that the Trial Chamber’s ruling was incorrect then it was open to the Prosecution to
request leave to appeal the decision. It chose not to do so.
257.

The Prosecution claims that no specific action on its part was necessary as the presentation

of its case and subsequent submissions consistently confirmed its position that Count 5 of the
Indictment included the acts of forcible transfer and deportation set out in paragraph 72 thereof,742
and it thus “answered the Chamber’s comment by presenting its core case”.743 The Appeals
Chamber does not find these arguments persuasive. Since the Presiding Judge indicated that
Count 5 of the Indictment was not sufficiently pleaded, if the Prosecution had wanted to incorporate
forcible transfer and deportation in that Count, it should have addressed the lack of clarity through a
procedure that would have enabled the Defence and the Trial Chamber to understand the nature of
the intended charges. In the circumstances, it was not sufficient for the Prosecution simply to
present its case in a certain manner. In effect, the Prosecution’s position is that because it disagreed
with the Trial Chamber’s interpretation of the Indictment, it was entitled to ignore the Trial
Chamber’s ruling and to continue to present its case in the manner it saw fit. This argument must
fail.
258.

In view of the above, the Appeals Chamber finds that the Prosecution has failed to raise an

objection to the Trial Chamber’s interpretation of the Indictment when it could have reasonably
done so.
259.

Finally, the Appeals Chamber turns to the Prosecution’s argument that the situation

“amounts to special circumstances constituting an exception to waiver.”744 The Appeals Chamber
recalls that “special circumstances”, allowing consideration of the matter despite the waiver, have
been deemed to include situations where the relevant arguments are based on issues of “general
importance”, such as judicial bias,745 or allege the incompetence of counsel.746 However, the
Prosecution does not provide adequate justification as to why the circumstances of this case should
be considered “special circumstances”;747 it simply makes bare assertions that the issue is

741

See Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-T, Decision on Defence Application for Certification
of Interlocutory Appeal of Rule 98 bis Decision, 14 June 2007 (denying the accused’s applications for certification of
appeal against the Rule 98 bis Decision).
742
Prosecution’s Appeal Brief, paras 4, 7, 13.
743
Prosecution’s Reply Brief, para. 8, referring to Prosecution’s Appeal Brief, para. 13.
744
See Prosecution’s Reply Brief, para. 10, referring to Galić Appeal Judgement, para. 34, Simić Appeal Judgement,
para. 212, Furund`ija Appeal Judgement, para. 173, Kambanda Appeal Judgement, para. 28.
745
Galić Appeal Judgement, para. 34; Furund`ija Appeal Judgement, para. 173.
746
Kambanda Appeal Judgement, para. 28.
747
See Prosecution’s Reply Brief, para. 10, referring to Furund`ija Appeal Judgement, para. 173, Galić Appeal
Judgement, para. 34, Simić Appeal Judgement, para. 212, Kambanda Appeal Judgement, para. 28.
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“important” and may result in “injustice” without substantiating its arguments any further.748 The
Appeals Chamber therefore finds that the Prosecution has failed to show the existence of “special
circumstances” which would justify an exception to the application of waiver.
260.

In light of the above, the Appeals Chamber finds that the Prosecution has waived its right to

raise on appeal the argument that Count 5 of the Indictment included the acts of deportation and
forcible transfer as detailed in paragraph 72 thereof. The Appeals Chamber will therefore not
consider the Prosecution’s substantive arguments on the interpretation of the Indictment, including
those addressing the possibility of curing defects therein. Consequently, the Appeals Chamber
dismisses the first ground of the Prosecution’s appeal.
E. Tušilje/Tushila
261.

The Trial Chamber found [ainovi}, Pavkovi}, Lazarevi}, and Luki} responsible for the

crimes of deportation and other inhumane acts (forcible transfer) committed in Tušilje/Tushila, in
Srbica/Skenderaj municipality, on 29 March 1999.749 However, the Appeals Chamber observes that
this particular incident was not pleaded in the Indictment.750
262.

The Appeals Chamber recalls that the charges against an accused and the material facts

supporting those charges must be pleaded with sufficient precision in an indictment so as to provide
notice to the accused.751 An indictment is defective if it does not plead the material facts
underpinning the charges in sufficient detail so as to provide notice to the accused and enable the
accused to prepare his or her defence.752 The defect may be cured if the Prosecution provides the
accused with timely, clear, and consistent information detailing the factual basis underpinning the
charges.753 However, a defective indictment which has not been cured causes prejudice to the

748

Prosecution’s Reply Brief, para. 10.
Trial Judgement, vol. 3, paras 475, 477, 788, 790, 930, 935, 1138, 1140. See also ibid., vol. 2, paras 648, 672, 12191222.
750
See Indictment, para. 72(c); Order for the Preparation of the Appeal Hearing, 20 February 2013, pp. 3-4. In this
regard, the Appeals Chamber notes that the Appellants submit that the Trial Chamber erred in convicting them for this
incident as it was not pleaded in the Indictment and this defect was not subsequently cured (Appeal Hearing,
11 Mar 2013, AT. 209; ibid., 12 Mar 2013, AT. 313; ibid., 13 Mar 2013, AT. 393; ibid., 14 Mar 2013, AT. 500-501).
751
See, e.g., Ntabakuze Appeal Judgement, para. 30; Bagosora and Nsengiyumva Appeal Judgement, para. 96;
Ntawukulilyayo Appeal Judgement, para. 188; Munyakazi Appeal Judgement, para. 36. Whether a fact is “material”
depends on the nature of the Prosecution’s case. See, e.g., Ntabakuze Appeal Judgement, para. 30; Bagosora and
Nsengiyumva Appeal Judgement, fn. 205; Renzaho Appeal Judgement, para. 53; Karera Appeal Judgement, para. 292;
Ntagerura et al. Appeal Judgement, para. 23.
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Simi} Appeal Judgement, para. 20, referring to Kupreški} et al. Appeal Judgement, para. 88; Ntabakuze Appeal
Judgement, para. 30; Bagosora and Nsengiyumva Appeal Judgement, para. 96; Ntawukulilyayo Appeal Judgement,
para. 189; Kupreškić et al. Appeal Judgement, para. 114.
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See, e.g., Naletilić and Martinović Appeal Judgement, para. 26; Kvo~ka et al. Appeal Judgement, para. 33;
Kupreškić et al. Appeal Judgement, para. 114; Ntabakuze Appeal Judgement, para. 30; Bagosora and Nsengiyumva
Appeal Judgement, para. 96; Ntawukulilyayo Appeal Judgement, para. 189; Rukundo Appeal Judgement, para. 29.
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accused.754 The defect may only be deemed harmless through demonstrating that the accused’s
ability to prepare his defence was not materially impaired.755
263.

As the Appeals Chamber has noted, the Indictment does not mention the incident in

Tušilje/Tushila. The Indictment was thus defective in this respect. Moreover, the Appeals Chamber
considers that this defect was not cured. As the Prosecution concedes, no corrective actions were
taken with respect to the defect in either the Prosecution’s pre-trial brief or Rule 65ter filings.756 In
these circumstances, the Appeals Chamber finds that the omission of the incident in Tušilje/Tushila
from the Indictment and the resulting lack of notice caused prejudice and materially impaired the
Appellants in the preparation of their defence. Accordingly, the Appeals Chamber vacates the
convictions of [ainovi}, Pavkovi}, Lazarevi}, and Luki} in relation to the incident in
Tušilje/Tushila on 29 March 1999.757 The impact of this finding, if any, will be addressed below in
the section on Sentencing.
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Simi} Appeal Judgement, paras 24, 57; Nahimana et al. Appeal Judgement, para. 326; Ntagerura et al. Appeal
Judgement, para. 30; Ntakirutimana Appeal Judgement, para. 58.
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See, e.g., Nahimana et al. Appeal Judgement, para. 326; Simi} Appeal Judgement, paras 24, 57; Ntakirutimana
Appeal Judgement, para. 58; Kupre{ki} et al. Appeal Judgement, para. 122.
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See Appeal Hearing, 11 Mar 2013, AT. 240. The Prosecution submits, however, that overturning the convictions for
this incident should have no impact on sentencing (see ibid.).
757
The challenges raised by Lazarevi} to the Trial Chamber’s findings with respect to the incident in Tušilje/Tushila are
therefore moot and the Appeals Chamber dismisses them as such. See Lazarevi}’s Appeal Brief, paras 135-137.
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V. ALLEGED ERRORS CONCERNING THE MENS REA CHAPEAU
REQUIREMENT OF ARTICLE 5 OF THE STATUTE
A. Introduction
264.

The Appeals Chamber recalls that, in order to enter a conviction for a crime against

humanity, it must be determined that the chapeau requirements of Article 5 have been established:
namely, the crime in question must comprise part of a widespread or systematic attack directed
against the civilian population and the perpetrator must know that his acts were part thereof.758
265.

The Trial Chamber convicted Pavkovi} pursuant to Article 7(1) of the Statute for

committing, through participation in a JCE, the crimes of deportation, other inhumane acts (forcible
transfer), murder, and persecution as crimes against humanity.759 For the purposes of determining
whether these underlying crimes could be categorised as crimes against humanity, the Trial
Chamber examined whether the chapeau requirements had been established. It found that the
crimes were part of a widespread and systematic attack against Kosovo Albanian civilians in at least
13 municipalities of Kosovo760 and concluded that the principal perpetrators,761 or those at whose
behest they were acting, were aware that they were acting in the context of a larger attack upon the
Kosovo Albanian population.762 It thus concluded that these crimes constituted crimes against
humanity pursuant to Article 5 of the Statute.763
266.

Pavkovi} raises a number of challenges to the Trial Chamber’s findings in relation to the

mens rea chapeau requirement of crimes against humanity. In particular, Pavkovi} argues that the
Trial Chamber erred in finding that: (i) the “knowledge requirement” of Article 5 of the Statute
could be satisfied by an individual taking the risk that his acts comprise part of the attack against
the civilian population; (ii) the mens rea chapeau requirement of Article 5 could be satisfied
without identifying who had the requisite knowledge for the offence to constitute a crime against
humanity; and (iii) an “intermediary perpetrator”, including any member of a JCE, could satisfy the
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See Mrk{i} and [ljivan~anin Appeal Judgement, para. 41; Marti} Appeal Judgement, para. 316; Kunerac et al.
Appeal Judgement, para. 85; Tadi} Appeal Judgement, para. 248.
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Trial Judgement, vol. 3, paras 788, 790, 1210.
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Trial Judgement, vol. 2, paras 1181, 1184, 1189, 1194, 1199, 1201, 1206, 1210, 1212, 1214, 1220, 1226, 1229, 1232,
1236, 1240, 1246, 1250, 1253, 1256, 1259.
761
The Appeals Chamber notes that the Trial Chamber referred to the principal perpetrator as the “physical perpetrator”
throughout the Trial Judgement (see Trial Judgement, vol. 1, para. 69). In order to ensure the consistency in the Appeals
Chamber’s jurisprudence, such individuals will be referred to hereafter as “principal” perpetrators (see Br|anin Appeal
Judgement, para. 362).
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Trial Judgement, vol. 2, paras 1181, 1184, 1189, 1194, 1199, 1201, 1206, 1210-1212, 1214, 1220, 1226, 1230, 1232,
1236, 1241, 1246, 1250,1253, 1256, 1259.
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Trial Judgement, vol. 2, paras 1183, 1186, 1188, 1191-1193, 1196-1198, 1200, 1203, 1208-1209, 1211, 1213, 1216,
1222-1224, 1228, 1231, 1233-1234, 1236-1237, 1239, 1243, 1248-1249, 1252, 1255, 1257, 1261-1262.
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“knowledge requirement”.764 The Prosecution responds that Pavkovi}’s arguments warrant
summary dismissal.765 The Appeals Chamber will consider Pavkovi}’s challenges in turn.
B. Whether the mens rea chapeau requirement of Article 5 of the Statute could be satisfied
by an individual taking the risk that his acts comprise part of the attack against the civilian
population
267.

The Trial Chamber held that for the mens rea chapeau requirement of Article 5 of the

Statute to be satisfied, it should be established that:
the physical perpetrator, or the person who planned, ordered, or instigated his conduct (a) knows
that there is a widespread or systematic attack on the civilian population and (b) knows or takes
the risk that the conduct of the physical perpetrator comprises part of that attack.766

268.

Pavkovi} contends that the Trial Chamber erred in law in holding that the mens rea chapeau

requirement of Article 5 of the Statute could be satisfied by an individual taking the risk that his
acts comprise part of the attack against the civilian population, thus erroneously introducing a
standard of recklessness.767 In particular, Pavkovi} argues that the Trial Chamber erred in departing
from the Appeals Chamber’s ruling in Bla{ki} which, in his view, specifically rejected the
recklessness standard.768
269.

In response, the Prosecution submits that the Trial Chamber correctly articulated the mens

rea element of crimes against humanity and argues that Pavkovi} misinterprets the Appeals
Chamber’s holding in Bla{ki}.769
270.

The Appeals Chamber recalls that the Kunarac et al. Appeal Judgement endorsed the

holding of the trial chamber in that case that the accused must have known of the attack against the
civilian population and that his acts comprised part of the attack, or at least must have taken the risk
that his acts were part thereof.770 Subsequently, in Bla{ki} the Appeals Chamber held that what is
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Pavkovi}’s Appeal Brief, paras 368-373.
Prosecution’s Response Brief, paras 154, 156-157.
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Trial Judgement, vol. 1, para. 160, referring to Kordić and Čerkez Appeal Judgement, para. 99, Blaškić Appeal
Judgement, paras 124–125, Kunarac et al. Appeal Judgement, paras 99, 102–103.
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Pavkovi}’s Appeal Brief, paras 368(a), 369, referring to Bla{ki} Appeal Judgement, para. 126.
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Pavkovi}’s Appeal Brief, paras 368(a), 369, referring to Bla{ki} Appeal Judgement, para. 126. The Appeals
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required is “knowledge on the part of the accused that there is an attack on the civilian population,
as well as knowledge that his act is part thereof”.771
271.

The dispute between the parties in the present case revolves around the question of whether

the Bla{ki} Appeal Judgement rescinded the ruling in Kunarac et al. with regard to the mens rea
chapeau requirement of Article 5 of the Statute. When analysed in the context of the other relevant
considerations in the Bla{ki} Appeal Judgement, it becomes evident that the Appeals Chamber did
not intend to depart from its previous holding in Kunarac et al. This is illustrated by the fact that in
defining the mens rea of crimes against humanity, the Bla{ki} Appeal Judgement explicitly referred
to paragraph 102 of the Kunarac et al. Appeal Judgement, which in turn cites with approval the
mens rea standard adopted by the trial chamber in that case.772 Such interpretation is further
supported by the Appeals Chamber’s subsequent jurisprudence adhering to the “taking the risk”
standard endorsed in the Kunarac et al. Appeal Judgement.773 Accordingly, Pavkovi}’s argument is
dismissed.774
C. Whether in establishing that crimes against humanity had been committed, the Trial
Chamber sufficiently identified the category of persons who satisfied the mens rea chapeau
requirement of Article 5 of the Statute
272.

In determining whether the legal elements of the crimes against humanity charged in the

Indictment were proved in relation to the events that took place in Prizren, Celina, Bela
Crkva/Bellacërka, Mala Kru{a/Krusha e Vogël, Suva Reka/Suhareka, Srbica/Skenderaj, Kosovska
Mitrovica/Mitrovica, Vu~itrn/Vushtrria, Gnjilane/Gjilan, Kotlina/Kotllina, Ka~anik/Kaçanik town,
and Dubrava/Lisnaja, the Trial Chamber found that either the principal perpetrators “or those at
whose behest they were acting” were aware that they were acting as part of a larger attack against
the Kosovo Albanian population.775 This finding was made in the context of determining whether a
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Bla{ki} Appeal Judgement, para. 126, referring to Tadi} Appeal Judgement, para. 248; Kunarac et al. Appeal
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Trial Judgement, vol. 2, paras 1199 (in relation to Prizren), 1206 (in relation to Celina), 1210 (in relation to Bela
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crime against humanity had been committed, not whether a particular accused bore criminal
responsibility for such a crime.776
273.

Pavkovi} argues that the Trial Chamber failed to identify the principal perpetrators or the

persons at whose behest they were acting who had the requisite knowledge in order for the offence
to constitute a crime against humanity.777
274.

The Prosecution responds that none of the errors alleged by Pavkovi} has an impact on his

conviction and that therefore his arguments should be summarily dismissed.778
275.

In relation to the crimes committed in Prizren, Celina, Bela Crkva/Bellacërka, Mala

Kru{a/Krusha e Vogël, Suva Reka/Suhareka, Srbica/Skenderaj, Kosovska Mitrovica/Mitrovica,
Vu~itrn/Vushtrria, Gnjilane/Gjilan, Kotlina/Kotllina, Ka~anik/Kaçanik town, and Dubrava/Lisnaja,
the Trial Chamber found that either the principal perpetrators “or those at whose behest they were
acting” were aware that they were acting as part of a larger attack against the Kosovo Albanian
population.779 The Trial Chamber identified those involved in the commission of the crimes with
respect to each location, by reference to their membership in the MUP and/or VJ forces.780 The
Appeals Chamber understands these references to encompass both the principal perpetrators and
those on the ground who were commanding them during the operations,781 i.e. individuals at a
higher level in the chains of command of the VJ and MUP forces, who were used by the members
776

See Trial Judgement, vol. 1, para. 159.
Pavkovi} argues that, as a result, the Trial Chamber failed to establish beyond reasonable doubt that: (i) the principal
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relation to Bela Crkva/Bellacërka), 1212 (in relation to Mala Kru{a/Krusha e Vogël), 1214-1215 (in relation to Suva
Reka/Suhareka), 1219, 1221 (in relation to Srbica/Skenderaj), 1225-1227 (in relation to Kosovska
Mitrovica/Mitrovica), 1232 (in relation to Vu~itrn/Vushtrria town), 1239 (in relation to other parts of Vu~itrn/Vushtrria
municipality), 1246-1247 (in relation to Gnjilane/Gjilan), 1253-1254 (in relation to Kotlina/Kotllina), 1256-1257 (in
relation to Ka~anik/Kaçanik town), 1259-1260 (in relation to Dubrava/Lisnaja).
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See for example Trial Judgement, vol. 2, paras 266, 275-276 (in relation to Prizren), 310, 312, 314 (in relation to
Celina), 351 (in relation to Bela Crkva/Bellacërka), 492, 498-499, 503 (in relation to Suva Reka/Suhareka), 578-579,
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of the JCE to carry out the crimes charged in the Indictment.782 The Appeals Chamber finds such
identification to be sufficient for the purpose of establishing that crimes against humanity had been
committed in those locations.783 Given that the members of the respective forces on the ground
were acting in a concerted manner, it sufficed that the Trial Chamber found beyond reasonable
doubt that either the principal perpetrators or those on the ground at whose behest they were acting,
i.e. who were commanding them during the operations, were aware that their acts comprised part of
a larger attack against the Kosovo Albanian population in the region. Pavkovi}’s arguments in this
regard are therefore dismissed.784
D. Whether an “intermediary perpetrator” could satisfy the mens rea chapeau requirement
of Article 5 of the Statute
276.

The Trial Chamber found Pavkovi} responsible for committing, through participation in a

JCE, crimes against humanity perpetrated in various locations throughout Kosovo.785 In defining
the relationship between the accused and other persons who were involved in the commission of the
crimes, the Trial Chamber referred to the “intermediary perpetrator” as follows:
[W]here there is a person involved in the crime who is between the physical perpetrator and the
accused in the chain of command, he has been termed an “intermediary perpetrator”, in order to
distinguish with precision the different relationships between all the relevant players in respect of
their individual criminal responsibility.786

277.

When setting out the general requirements of crimes against humanity under Article 5 of the

Statute, the Trial Chamber held that “if the non-accused physical perpetrator is not aware of the
context of his crimes, but his superior or an intermediary perpetrator is, these crimes would still
constitute crimes against humanity, provided the other general requirements of crimes against
humanity are satisfied as well.”787 It further held that “for an underlying offence to be categorised as
a crime against humanity on the basis of an individual’s knowledge of the context in which it
occurs, the relationship between the individual and the commission of an offence must be
sufficiently direct or proximate.”788 Consequently, the Trial Chamber concluded that an underlying
offence may constitute a crime against humanity even if the principal perpetrator lacks knowledge
parts of Vu~itrn/Vushtrria municipality), 901-902, 912 (in relation to Gnjilane/Gjilan), 1048 (in relation to
Kotlina/Kotllina), 1089 (in relation to Ka~anik/Kaçanik town), 1145-1146 (in relation to Dubrava/Lisnaja).
782
See Trial Judgement, vol. 3, paras 468, 783, 1132. Concerning the structure of the VJ and its chain of command see
ibid., vol. 1, paras 417-420, 482-484. With regard to the MUP structure see ibid., vol. 1, paras 659-704. See also ibid.,
vol. 1, fn. 294, where the Trial Chamber explained that the link between the principal perpetrator and the person at
whose behest he is acting represents “the simplest chain of command or authority.”
783
See Krsti} Appeal Judgement, para. 143. Cf. Bo{koski and Tar~ulovski Appeal Judgement, para. 75.
784
Pavkovi}’s Appeal Brief, paras 372-373.
785
Trial Judgement, vol. 3, paras 788, 790, 1210.
786
Trial Judgement, vol. 1, para. 69.
787
Trial Judgement, vol. 1, para. 156.
788
Trial Judgement, vol. 1, para. 158.
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that his conduct is part of a widespread or systematic attack against the civilian population,
provided that the “intermediary perpetrator” who is “the planner, orderer or instigator of that
conduct, or member of the joint criminal enterprise knows that it forms part of the attack.”789 The
Trial Chamber emphasised that this conclusion was only relevant to the question of whether a crime
against humanity had been committed and that it should not be confused with the question of
whether the accused bore criminal responsibility for such a crime.790
278.

Pavkovi} argues that the Trial Chamber erred in law: (i) in finding that an “intermediary

perpetrator” could satisfy the mens rea chapeau requirement of Article 5 of the Statute, even where
the principal perpetrator and the accused lacked knowledge that the act comprised part of an attack
against the civilian population; and (ii) by including within the category of intermediary
perpetrators any JCE member with knowledge that the crime comprises part of an attack against the
civilian population.791
279.

In response, the Prosecution argues that none of the alleged errors has an impact on

Pavkovi}’s convictions and therefore his arguments should be summarily dismissed.792
280.

At the outset, the Appeals Chamber notes that to the extent that Pavkovi} interprets the Trial

Chamber’s finding as suggesting that the mens rea of the “intermediary perpetrator” could
substitute that of the accused,793 his argument is without merit. The Trial Chamber found that a
principal or intermediary perpetrator could satisfy the mens rea chapeau requirement of Article 5 of
the Statute in the context of determining whether a crime against humanity had been committed at
all; not in the context of determining whether the accused bore individual criminal responsibility for
the crime.794 The Trial Chamber’s definition of the “intermediary perpetrator” was merely designed
to describe the complex interaction between different actors involved in the commission of a crime.
281.

As to Pavkovi}’s argument that the Trial Chamber erred in law in finding that an

“intermediary perpetrator” could satisfy the mens rea chapeau requirement of Article 5 of the
Statute, the Appeals Chamber observes that Pavkovi} has failed to point to any crime for which the
Trial Chamber found that only an “intermediary perpetrator”, as opposed to the accused, fulfilled
the mens rea chapeau requirement of Article 5. The Appeals Chamber recalls in this context the
Trial Chamber’s finding that Pavkovi} was a member of a JCE, the common purpose of which was
to be achieved through a widespread and systematic campaign of violence and terror against the
789

Trial Judgement, vol. 1, para. 158. See also ibid., vol. 1, paras 156, 162.
Trial Judgement, vol. 1, para. 159.
791
Pavkovi}’s Appeal Brief, paras 368(b)-(c), 370-371.
792
Prosecution’s Response Brief (Pavkovi}), paras 160-163.
793
See Pavkovi}’s Appeal Brief, para. 368(b).
794
See Trial Judgement, vol. 1, para. 159.
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Kosovo Albanian civilian population.795 The Trial Chamber thus found that, as a JCE member,
Pavkovi} had the requisite mens rea for crimes against humanity at the time of their commission.
The Appeals Chamber therefore considers that Pavkovi} has not shown how his challenges to the
Trial Chamber’s finding that an “intermediary perpetrator” could satisfy the mens rea chapeau
requirement of Article 5 of the Statute would invalidate his conviction. Accordingly, Pavkovi}’s
submissions in this regard are dismissed.
E. Conclusion
282.

In view of the foregoing, the Appeals Chamber dismisses Pavkovi}’s thirteenth ground of

appeal.

795

Trial Judgement, vol. 3, paras 95, 781-782.
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VI. UNDERLYING CRIMES
A. Introduction
283.

The Trial Chamber found that during the spring of 1999, forces of the FRY and Serbia

forcibly displaced the Kosovo Albanian population both within and outside Kosovo.796 The Trial
Chamber also found that during this period, the forces of the FRY and Serbia killed at least
600 individuals797 and destroyed or damaged mosques during their forcible displacement of the
Kosovo Albanian population.798 On the basis of these findings, Šainovi}, Pavkovi}, and Luki} were
convicted through their participation in a JCE of deportation and other inhumane acts (forcible
transfer) as crimes against humanity pursuant to JCE I. Šainovi}, Pavkovi}, and Luki} were also
convicted, pursuant to JCE III, of murder and persecution through murder and destruction of or
damage to religious property as crimes against humanity and murder as a violation of the laws or
customs of war.799 In addition, Pavkovi} was convicted of persecution through sexual assaults in
Beleg and ]irez/Qirez pursuant to JCE III.800 Lazarevi} was convicted for aiding and abetting the
crimes of deportation and other inhumane acts (forcible transfer) as crimes against humanity.801
284.

The Trial Chamber found that forces of the FRY and Serbia were responsible for raping

Kosovo Albanian women in Pri{tina/Prishtina in early April and in late May 1999,802 but it
concluded that the Prosecution had failed to prove that the perpetrators of those crimes acted with
discriminatory intent. As a result, the Trial Chamber concluded that the sexual assaults in question
did not constitute persecution. In these circumstances, the Trial Chamber did not determine whether
[ainovi}, Pavkovi}, or Luki} should be held criminally responsible for the sexual assaults in
Pri{tina/Prishtina pursuant to JCE III.803
285.

Lazarevi} and Luki} challenge various findings of the Trial Chamber related to the

underlying offences of forcible displacement.804 In addition, the Prosecution contends that the Trial
Chamber erred in law and fact in acquitting Lazarevi} of aiding and abetting the underlying
offences of forcible displacement in certain municipalities.805 Luki} also challenges his convictions
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Trial Judgement, vol. 2, para. 1156; ibid., vol. 3, para. 95.
Trial Judgement, vol. 2, paras 1197, 1211-1213, 1215, 1217, 1221, 1223, 1235-1237, 1259, 1262.
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Trial Judgement, vol. 2, paras 390, 549, 795, 946, 1209, 1218, 1234, 1249.
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Trial Judgement, vol. 3, paras 475, 788, 1138, 1208, 1210, 1212.
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Trial Judgement, vol. 3, paras 788, 1210.
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Trial Judgement, vol. 3, paras 930, 1211.
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Trial Judgement, vol. 2, para. 1244.
803
Trial Judgement, vol. 2, para. 1245.
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Lukić’s Appeal Brief, paras 77-83, 201-221, 389-396, 402-405, 708-709, 753-774, 783-785; Lazarević’s Appeal
Brief, paras 1-275, 527, 539.
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Prosecution’s Appeal Brief, paras 105, 109-119.
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with respect to killings in certain municipalities.806 The Prosecution avers that the Trial Chamber
erred in law and fact when it failed to find that the sexual assaults committed in Pri{tina/Prishtina in
early April and in late May 1999 constituted persecution as a crime against humanity.807 The
Appeals Chamber will address these challenges in turn.
B. Alleged errors relating to convictions and acquittals for deportation and other inhumane
acts (forcible transfer)
286.

In all of the 13 municipalities where specific crimes were charged, the Trial Chamber found

that forces of the FRY and Serbia deliberately expelled Kosovo Albanians from their homes, either
by ordering them to leave or by creating an atmosphere of terror in order to effect their departure.808
287.

Luki} and Lazarevi} have challenged various findings of the Trial Chamber related to the

underlying offences of forcible displacement, including, in particular, findings concerning the
identity of the perpetrators, what caused the Kosovo Albanians to leave their homes, and the role of
the KLA in their departure.809 The Prosecution has also appealed against the Trial Chamber’s
acquittal of Lazarevi} in relation to certain municipalities.810 The Appeals Chamber will address
these challenges in turn.
1. Dečani/Deçan
288.

The Trial Chamber found that on or around 28 March 1999, MUP personnel (including

members of the Special Police Unit of the MUP (“PJP”)) and VJ personnel (including VJ
“paramilitary” reservists) arrived in Beleg village in Dečani/Deçan municipality.811 There,
according to the Trial Chamber, they detained, harassed, and strip-searched Kosovo Albanians from
Beleg and nearby villages.812 The Trial Chamber further found that several young women were
sexually assaulted, on or around 29 March 1999,813 and that the following day villagers were forced
to leave Beleg and go to Albania, although a number of them remained behind and have not been
heard from since.814 The Trial Chamber concluded that the VJ and the MUP were not engaged in
combat with the KLA in Beleg at this time, that their acts amounted to an attack on the civilian
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Lukić’s Appeal Brief, paras 692-696, 712-752.
Prosecution’s Appeal Brief, paras 83-103.
808
Trial Judgement, vol. 2, para. 1156. See also ibid., paras 48, 68-69, 147, 163, 230-232, 334-335, 380, 382, 432, 546,
673-675, 728, 795, 800, 885, 887-888, 943-944. 998-1003, 1067, 1099, 1116, 1148.
809
Lukić’s Notice of Appeal, pp. 20-38; Lukić’s Appeal Brief, paras 77-83, 201-221, 389-396, 402-405, 708-709, 753774, 783-785; Lazarević’s Notice of Appeal, paras 8-48, 54-55; Lazarević’s Appeal Brief, paras 1-274, 527, 539.
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Prosecution’s Appeal Brief, paras 105, 109-119.
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population, and that all of the elements of deportation and other inhumane acts (forcible transfer) as
crimes against humanity had been satisfied.815
289.

The Trial Chamber convicted Lazarevi} of these crimes on the basis of the VJ’s

participation.816 Lazarević challenges his conviction for these crimes.817
(a) Submissions of the parties
290.

Lazarević submits that the Trial Chamber erred in fact when it concluded that the VJ was

present and working with the MUP in Beleg village on or around 28 to 30 March 1999 and
committed crimes there.818 He submits that the Trial Chamber erred in finding, based upon the
unreliable evidence of Mehmet Mazrekaj, K20, and K58, that the VJ was present in Beleg, and he
likewise challenges the evidence underlying the Trial Chamber’s finding that there were VJ
armoured vehicles there.819 Lazarević also points to war diaries, combat reports, and the evidence of
Dragan Živanovi}, commander of the 125th Motorised Brigade of the Priština Corps, in support of
his claim that the VJ was not present in Beleg.820 In addition, Lazarević argues that no reasonable
trial chamber could have concluded that there were no clashes between KLA and MUP forces in
Beleg at the relevant time and notes that the Trial Chamber itself made findings suggesting that
such clashes occurred.821 Finally, Lazarevi} submits that the Trial Chamber also erred in law in
reaching its findings with respect to the events in Beleg.822
291.

The Prosecution responds that Lazarević’s submissions warrant summary dismissal.823

According to the Prosecution, Lazarević’s assertions also fail on the merits as he simply misquotes
or mischaracterises evidence and fails to show that the Trial Chamber erred when, faced with
conflicting evidence, it made a reasoned decision based on the consistent evidence of witnesses
815

Trial Judgement, vol. 2, paras 68-69, 1184-1186.
Trial Judgement, vol. 3, para. 930.
817
Lazarević’s Appeal Brief, paras 13-30. See also ibid., paras 223-230, 233-236. The Appeals Chamber notes that
Lazarevi}’s Appeal Brief erroneously contains two sub-grounds referred to as 1(c), the first relating to Dečani/Deçan
municipality and the second to \akovica/Gjakova municipality.
818
Lazarević’s Appeal Brief, paras 13-30, 223-230, 233-236.
819
Lazarević’s Appeal Brief, paras 21-29, referring, inter alia, to Trial Judgement, vol. 2, paras 55, 65-66. See also
Lazarević’s Appeal Brief, paras 230, 233-236, raising similar claims and arguing that they show that the Trial Chamber
erred as a matter of law.
820
Lazarević’s Appeal Brief, paras 28-29, referring to Trial Judgement, vol. 2, para. 66, Exh. P2032, Exh. P2033,
Exh. P2034, Exh. P2035, Exh. P2616, Exh. P2802.
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Lazarevi}’s Appeal Brief, paras 233-236. See also ibid., paras 223-230. Lazarevi} makes similar submissions
arguing legal errors in the Trial Chamber’s evidentiary approach with respect to findings for several other villages and
municipalities. See Lazarevi}’s Appeal Brief, paras 223-230, 231-232 (Peć/Peja), 237-240 (\akovica/Gjakova town),
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whom it found to be reliable.824 In addition, the Prosecution disputes Lazarevi}’s assertions
concerning a KLA presence in Beleg, arguing that Lazarevi}’s claim is based on different events825
and a mischaracterisation of K20’s testimony.826 Finally, the Prosecution submits that Lazarević
fails to articulate any specific error of law and the alleged errors of law to which he refers simply
repeat his general evidentiary challenges on appeal and warrant summary dismissal.827
292.

In reply, Lazarević reiterates that the evidence consistently shows that the VJ was not

present in Beleg at the relevant time and he disputes the Prosecution’s characterisation of the
evidence of K20 and K58.828 Finally, he underscores that he has clearly demonstrated a strong KLA
presence in Beleg at the relevant time and adds that Bislim Zyrapi’s testimony demonstrates the
KLA’s impact on population movement.829
(b) Analysis
293.

In challenging the Trial Chamber’s findings related to participation of the VJ in the crimes

committed in the village of Beleg, the Appeals Chamber notes that Lazarevi} first contests the
findings that VJ forces and VJ armoured vehicles were present in Beleg. The Trial Chamber based
these findings on, inter alia, the eye-witness accounts of Mehmet Mazrekaj, K20, and K58 as well
as documentary and witness evidence concerning the presence of VJ forces working with the MUP
in the area.830
294.

With regard to Mazrekaj, a village elder and school teacher from the village of

Drenovac/Drenovc,831 Lazarević submits that the witness should have been found “biased and
therefore unreliable” in light of his evasive testimony regarding the KLA and the fact that he failed
to explain why he gave viva voce testimony describing the participation of the VJ but made no
mention of the VJ’s participation in his written statement years earlier.832 The Trial Chamber found
Mazrekaj to be an unreliable witness concerning the extent of KLA activity in the area, but it noted
that his evidence was consistent with the accounts of K20 and K58 on the key events, and it
824
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Trial Judgement, vol. 2, para. 52.
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therefore deemed his account generally reliable.833 The Appeals Chamber recalls that a trial
chamber can reasonably accept certain parts of a witness’s testimony and reject others,834 and is
therefore not persuaded that the Trial Chamber erred in this regard. As for Lazarević’s argument
concerning a divergence between Mazrekaj’s written statement and his later viva voce evidence
describing the arrival of armed forces, including police, army, and paramilitary personnel,835
Lazarević simply repeats an argument raised and rejected at trial836 without demonstrating any error
by the Trial Chamber warranting the Appeals Chamber’s intervention.
295.

The Trial Chamber also considered the account of K20, who gave evidence concerning,

inter alia, the arrival in Beleg of forces whom she described as “Serbian police and Serbian
soldiers” or “the Serbian police and military”, escorted by armoured vehicles.837 Lazarević
challenges her evidence, arguing that she could not clearly identify to which formation the troops
she saw belonged and that, on cross-examination, she failed to offer reliable identification
information.838 As Lazarević simply repeats an argument made and rejected at trial839 without
showing an error warranting the Appeals Chamber’s intervention, his claim is dismissed.840
296.

As for K58, Lazarević asserts that the Trial Chamber erroneously stated that she gave

evidence that both the army and police arrived in Beleg “at the relevant time”, since, he claims,
none of the evidence cited by the Trial Chamber in fact refers to the VJ.841 Lazarevi} is correct that
K58 did not explicitly refer to the VJ arriving in Beleg. Instead, she stated that in addition to the
police, “paramilitaries” wearing caps and “camouflage-like green, grass green uniforms”, who were
on or accompanied by a tank, entered the village and forced her to leave.842 The Appeals Chamber
833
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considers that, taken in isolation, this evidence does not offer a sufficiently clear identification of
VJ forces.843 However, in light of the other evidence in the record regarding the presence of regular
VJ forces,844 the Appeals Chamber is not persuaded that the Trial Chamber erred in finding that
there was a VJ presence in Beleg at the relevant time.
297.

In contesting the Trial Chamber’s finding as to the presence of VJ members in Beleg,

Lazarević also challenges its finding that there were VJ armoured vehicles in the village at the
relevant time.845 In this regard, the Trial Chamber considered the evidence of K20, who stated that
she saw 30 vehicles arrive in Beleg, including trucks and APCs in blue camouflage as well as
“green camouflage weapons”.846 She identified the vehicles as including BRDM-2, Praga, and
BOV-3 anti-aircraft artillery.847 Mehmet Mazrekaj also gave evidence that armed forces arrived in
Beleg with armoured vehicles which he described as belonging to the police and the army,848 and
that he subsequently saw three APCs as the displaced villagers left Beleg, two of which he said
were blue and belonged to the police, and one in grey or “army colour” belonging to the VJ.849
Although this evidence, taken in isolation, may not be sufficient to clearly identify the vehicles at
issue as belonging to the VJ, in light of the other evidence in the record as to the presence of the VJ,
the Appeals Chamber is not convinced that the Trial Chamber erred in finding that there were VJ
armoured vehicles in the village at the relevant time.850
298.

Lazarević also submits that the evidence of Dragan @ivanović, commander of the 125th

Motorised Brigade of the Priština Corps,851 as well as certain war diaries and combat reports, show
that there was no VJ presence in Beleg at the relevant time and that the only VJ activity in the
vicinity was in the village of Po`are/Poshar.852 The Trial Chamber noted that both @ivanović and
the war diaries cited by Lazarević confirmed the presence of VJ forces in Dečani/Deçan
843
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markings or details on the vehicles since he saw them from a distance (Mehmet Mazrekaj, 3 Nov 2006, T. 5835-5836,
5847-5848), Lazarević has failed to explain why this renders Mazrekaj’s other evidence identifying the vehicles
unreliable.
850
See Trial Judgement, vol. 2, para. 66.
851
Dragan Živanović, 17 Jan 2008, T. 20439.
852
Lazarević’s Appeal Brief, para. 29, referring to Exh. P2032, Exh. P2033, Exh. P2034, Exh. P2035, Exh. P2616,
Exh. P2802.
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municipality in late March 1999.853 The Trial Chamber also noted @ivanović’s testimony that it was
not possible for a VJ APC to have been in Beleg at the relevant time, as his unit (the 125th
Motorised Brigade) did not have any APCs in the area.854 However, the Trial Chamber explained its
preference for the evidence of Mazrekaj, K20, and K58 with respect to the events in Beleg itself,
finding @ivanović’s evidence to be less reliable because, unlike that of Mazrekaj, K20, and K58, it
was not based on his direct personal experience of events there.855 Lazarevi} has failed to show that
the Trial Chamber erred in this regard. As for the war diaries and combat reports to which
Lazarević refers, the Appeals Chamber recalls that trial chambers have a broad discretion in
weighing evidence856 and is therefore not persuaded that the Trial Chamber erred in relying on the
evidence of eye-witnesses simply because there is other evidence in the record which, in
Lazarević’s view, is inconsistent.857
299.

Turning, finally, to Lazarević’s claim that no reasonable trial chamber could have concluded

that there were no clashes between KLA and MUP forces in Beleg at the relevant time,858 the
Appeals Chamber notes that Lazarevi} primarily relies on evidence of a KLA presence in Beleg at a
different time, evidence of a KLA presence at or around the relevant time but in other villages, or
evidence of the general strategic importance of the area, much of which was explicitly considered
by the Trial Chamber.859 He has failed to show, however, how this evidence or the other evidence to
which he refers860 demonstrates that the Trial Chamber erred in finding that VJ and MUP forces
853
Trial Judgement, vol. 2, para. 56, referring, inter alia, to Exh. P2616, Exh. P2802, Dragan @ivanović, 17 Jan 2008,
T. 20469-20470.
854
Trial Judgement, vol. 2, para. 66, referring to Dragan @ivanović, 17 Jan 2008, T. 20471.
855
Trial Judgement, vol. 2, para. 52.
856
See Kraji{nik Appeal Judgement, para. 27; Marti} Appeal Judgement, para. 19; Strugar Appeal Judgement, para. 21.
See also Br|anin Appeal Judgement, para. 24; Čelebići Appeal Judgement, para. 481; Gacumbitsi Appeal Judgement,
para. 115.
857
The Appeals Chamber notes that Lazarevi} also challenges the Trial Chamber’s finding that paramilitary members
were incorporated into VJ formations, including the one in Beleg, and asserts that this finding is based on an erroneous
interpretation of the evidence (Lazarević’s Appeal Brief, paras 17-20, discussing Trial Judgement, vol. 2, para. 54). In
response, the Prosecution argues that the finding that paramilitary members were incorporated into VJ formations is
supported by the evidence (Prosecution’s Response Brief (Lazarević), paras 38-43). Having concluded that a reasonable
trier of fact could have found that VJ forces and armoured vehicles were present in Beleg at the relevant time, the
Appeals Chamber declines to address Lazarević’s argument concerning the incorporation of paramilitary members into
VJ formations as volunteers (see Trial Judgement, vol. 2, para. 54, and references therein), as he has failed to show how
any error in this regard would render his conviction unsafe. Lazarevi}’s claims of legal error with respect to the events
in Beleg (see supra, para. 290) are likewise dismissed, as his allegations of legal error simply repeat several of his
evidentiary arguments which have been found to be without merit.
858
See Trial Judgement, vol. 2, para. 69, finding that the VJ and the MUP were not engaged in combat with the KLA in
Beleg at the relevant time. See also ibid., para. 57, stating that there is no evidence of KLA activity in the village of
Beleg in the period of 26 to 29 March 1999.
859
See Lazarevi}’s Appeal Brief, paras 14-15, referring, inter alia, to Trial Judgement, vol. 2, paras 51, 56-57, fn. 148,
and discussing, inter alia, events in the villages of Požare/Poshar and Loćane/Lloqan.
860
See Lazarevi}’s Appeal Brief, para. 14, referring, inter alia, to Exh. 6D1639, p. 3, K20, Exh. P2670, T. 2556 (under
seal). The Appeals Chamber notes that Exhibit 6D1639 contains no specific mention of KLA fighting in Beleg and
relates to events in mid-April 1999. As for K20, while she reported hearing from unidentified persons that there was
some fighting between Serbian forces and the KLA on 28 March 1999, she did not specify where the fighting took
place, and elsewhere in her testimony she stated that there was no KLA presence in Beleg (K20, Exh. P2670, T. 2517,
2556 (under seal)).
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were not engaged in combat with the KLA in Beleg itself on or around 28 to 30 March 1999. He
has likewise failed to show how evidence of a KLA presence “in the area”861 demonstrates that the
KLA had an impact on the movement of the civilian population of Beleg.
300.

For the foregoing reasons, the Appeals Chamber is satisfied that the evidence before the

Trial Chamber could lead a reasonable trier of fact to find that the only reasonable inference was
that crimes of forcible displacement were committed in Beleg by, inter alia, VJ forces, and
accordingly dismisses sub-ground 1(c) of Lazarevi}’s appeal.
2. Kosovska Mitrovica/Mitrovica
301.

The Trial Chamber found that in mid-April 1999, VJ and MUP forces expelled a large

number of Kosovo Albanians from Žabare/Zhabar and nearby villages in Kosovska
Mitrovica/Mitrovica municipality and forced them to leave Kosovo.862 The Trial Chamber based
this finding on, inter alia, the evidence of Mahmut Halimi and Sadije Sadiku.863 The Trial Chamber
concluded that the eye-witness evidence was “not indicative of combat operations against the
KLA”,864 and proceeded to find that these actions constituted an attack upon the civilian population
and amounted to deportation and other inhumane acts (forcible transfer) as crimes against
humanity.865 However, when it considered the criminal responsibility of Lazarevi} in this regard,
the Trial Chamber stated that the MUP had carried out these crimes, without the participation of the
VJ, and consequently acquitted Lazarevi}.866 The Prosecution appeals this acquittal.867
(a) Submissions of the parties
302.

The Prosecution submits that the Trial Chamber erred by failing to apply its findings that the

VJ participated in deportation and other inhumane acts (forcible transfer) as crimes against
humanity in @abare/Zhabar when it acquitted Lazarevi} of aiding and abetting those crimes.868
Noting that the Trial Chamber made numerous findings concerning the VJ’s participation in these
crimes, the Prosecution observes that the Trial Judgement offers no explanation for the Trial
Chamber’s subsequent inconsistent findings and acquittal, and suggests that the Trial Chamber
“erroneously assumed” that the VJ was not involved.869 The Prosecution adds that no reasonable

861

Lazarević’s Appeal Brief, para. 14. See also Lazarević’s Reply Brief, para. 22.
Trial Judgement, vol. 2, para. 728. See also ibid., para. 1165.
863
Trial Judgement, vol. 2, paras 696, 711-725, 728-729.
864
Trial Judgement, vol. 2, para. 728.
865
Trial Judgement, vol. 2, paras 1229-1231.
866
Trial Judgement, vol. 3, paras 930-932.
867
Prosecution’s Appeal Brief, paras 105, 114-115, 118-119, referring to Trial Judgement, vol. 3, para. 932.
868
Prosecution’s Appeal Brief, paras 105, 114, 118, referring to Trial Judgement, vol. 3, para. 932.
869
Prosecution’s Appeal Brief, paras 105, 114-115, 118.
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trial chamber would have acquitted Lazarevi} of aiding and abetting the crimes and requests that the
Appeals Chamber set aside the acquittal and enter convictions.870
303.

Lazarević responds that the Trial Chamber correctly found that he did not aid and abet the

crimes in Žabare/Zhabar.871 He asserts that Sadije Sadiku, a Kosovo Albanian woman from the
village, did not mention that members of the army ever entered the village or committed any crimes
against civilians.872 Lazarević also points to evidence from Mahmut Halimi, a Kosovo Albanian
lawyer who lived and worked in Kosovska Mitrovica/Mitrovica town, which, he claims, shows the
unreliability of Halimi’s evidence, which the Trial Chamber did not discuss.873 Moreover, according
to Lazarević, Defence evidence rebuts the evidence that VJ forces were in the area at the relevant
time and illustrates that it was the MUP which was present.874 Finally, Lazarević claims that the
presence of KLA forces in @abare/Zhabar shows that there was combat “in the area” and he cites
evidence of a “KLA pattern of conduct” which, he suggests, supports the reasonable conclusion that
“population migrations in this area” were influenced by the KLA.875
304.

The Prosecution replies that Lazarevi} selectively quotes witness testimony to minimise the

role of the VJ in the relevant crimes and ignores relevant findings.876 It further submits that he fails
to show that the Trial Chamber’s finding that the VJ committed the crimes was unreasonable.877
(b) Analysis
305.

In volume 2 of the Trial Judgement, the Trial Chamber stated its finding that large numbers

of Kosovo Albanians from @abare/Zhabar and other villages, along with others staying there, were
expelled from their homes by MUP and VJ forces and forced to leave Kosovo.878 In volume 3 of the
Trial Judgement, however, the Trial Chamber did not hold Lazarevi} responsible for aiding and

870

Prosecution’s Appeal Brief, para. 119. The Prosecution also argues that the Appeals Chamber should increase
Lazarevi}’s sentence accordingly (ibid.).
871
Lazarević’s Response Brief, paras 72-73, 100, 109.
872
Lazarević’s Response Brief, para. 102, referring to Trial Judgement, vol. 2, paras 718-724. He adds that Sadiku saw
“the army significantly further from the village” and that she testified that the members of the army treated civilians
“exceptionally humanely” (Lazarević’s Response Brief, para. 102, referring to Trial Judgement, vol. 2, para. 720).
873
Lazarević’s Response Brief, paras 104-107, referring to Mahmut Halimi, 9 Oct 2006, T. 4477-4478, 4482. Lazarević
also argues that Halimi’s connections with the KLA demonstrate the “biased nature of his testimony” (Lazarević’s
Response Brief, para. 110).
874
Lazarević Response Brief, para. 108, referring to Dragan Živanović, 17 Jan 2008, T. 20462; Exh. P2616,
Exh. P2618, Exh. P2032, Exh. P2033, Exh. P2034, Exh. P2035, Exh. 5D1417, Trial Judgement, vol. 2, para. 715.
875
Lazarević’s Response Brief, paras 110-113, referring to Trial Judgement, vol. 2, para. 711, Bislim Zyrapi,
7 Nov 2006, T. 6003, Mahmut Halimi, 9 Oct 2006, T. 4447-4448, 4494. Lazarevi} refers to his Appeal Brief for his
submissions on sentencing (Lazarevi}’s Response Brief, para. 126).
876
Prosecution’s Reply Brief, paras 62-64.
877
Prosecution’s Reply Brief, para. 64.
878
Trial Judgement, vol. 2, para. 728.
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abetting the crimes of forcible displacement in @abare/Zhabar, stating that these crimes were
“carried out by the MUP, without the participation of the VJ.”879
306.

These two statements are in direct, material conflict and, when read in isolation, it is unclear

which embodies the Trial Chamber’s actual finding as to the VJ’s participation in the crimes in
@abare/Zhabar. The Appeals Chamber recalls, however, that a trial judgement must be read as a
whole.880
307.

In the relevant sections of volume 2 of the Trial Judgement, the Trial Chamber carefully

considered the evidence pertaining to the VJ’s participation in the events in @abare/Zhabar881 before
concluding that “[i]n mid-April 1999 many Kosovo Albanians living or temporarily sheltering in
@abare/Zhabar and other nearby villages were forced to form convoys and leave Kosovo by MUP
and VJ forces which began to burn houses in the villages.”882 By contrast, the Trial Chamber did
not purport to reach factual findings concerning the underlying crimes, including the VJ’s
participation therein, in volume 3 of the Trial Judgement, which addresses the individual criminal
responsibility of each accused. Indeed, the Trial Chamber repeatedly indicated that in discussing
relevant crimes in volume 3 of the Trial Judgement, it was referring to findings which had already
been reached in volume 2.
308.

Accordingly, the Appeals Chamber considers that the Trial Chamber’s factual findings

relevant to the crimes themselves were pronounced in volume 2 of the Trial Judgement and does
not consider that the Trial Chamber’s statement in volume 3 of the Trial Judgement that the crimes
in @abare/Zhabar were committed without the VJ’s participation amounts to a new factual
finding.883 Given that the factual findings set forth in volume 2 of the Trial Judgement indicate,
inter alia, that VJ forces expelled Kosovo Albanians from @abare/Zhabar,884 the Appeals Chamber
is satisfied that the Trial Chamber’s statement in volume 3 of the Trial Judgement that the crimes in
@abare/Zhabar were “carried out by the MUP, without the participation of the VJ”885 was an
oversight. By acquitting Lazarevi} of aiding and abetting the crimes of forcible displacement in
@abare/Zhabar on the basis that these crimes were committed without the participation of the VJ,
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Trial Judgement, vol. 3, para. 932.
See Boškoski and Tarčulovski Appeal Judgement, para. 67; Ori} Appeal Judgement, para. 38; Naletili} and
Martinovi} Appeal Judgement, para. 435; Staki} Appeal Judgement, para. 344.
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See Trial Judgement, vol. 2, paras 696, 699-700, 711-719, 726, 728.
882
Trial Judgement, vol. 2, para. 1165. See also ibid., vol. 2, paras 1229-1231, referring to earlier findings concerning
the VJ’s involvement.
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Cf. Deronjić Judgement on Sentencing Appeal, para. 49.
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Trial Judgement, vol. 2, para. 728.
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Trial Judgement, vol. 3, para. 932.
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the Trial Chamber thus erred by failing to apply its own factual finding that the VJ was involved in
the commission of the crimes.886
309.

Lazarevi} argues, however, that his acquittal should be sustained on the basis that no

reasonable trier of fact would have found that the VJ participated in the crimes at issue based on the
evidence of Mahmut Halimi and Sadije Sadiku.887 Turning first to the evidence of Halimi
concerning events on 14 through 16 April 1999, the Appeals Chamber notes that the witness gave
evidence that he observed “Serbian forces” with APCs approaching and shooting towards the
village of Žabare/Zhabar on 14 April 1999, causing him and his family to move to Gornje (Upper)
Žabare/Zhabar.888 Halimi further stated that, on 15 April 1999, he saw large numbers of people
travelling on foot from other villages and was told that Serbian forces were expelling them.889 With
regard to events on 16 April 1999, he described how “Serb forces”, including the police, regular
military forces, and “paramilitaries”, entered Gornje (Upper) Žabare/Zhabar and started burning
houses in a part of the village.890 As these “Serb forces” entered the village, he and his family
attempted to flee towards Montenegro in three cars, but they were stopped by two young VJ
soldiers who ordered them out of the cars, allowing them to continue on foot.891 After spending a
night in a carpentry compound, Halimi and his family together with other people from Gornje
(Upper) Žabare/Zhabar were ordered out by members of the police.892
310.

The Trial Chamber did not explicitly discuss Halimi’s evidence acknowledging that he was

too far away to distinguish the specific forces involved in the events of 14 April 1999 and
suggesting that he was unable to identify the forces involved in the expulsion of people from other
villages.893 However, the Trial Chamber took note of Defence challenges to some of this
evidence.894 The Appeals Chamber considers that Lazarevi} has failed to show that the Trial
Chamber’s conclusion concerning VJ involvement based on Halimi’s remaining evidence regarding
events on 16 April 1999 was erroneous.895 The Appeals Chamber is likewise unconvinced by
Lazarević’s suggestion that Halimi is biased due to his cooperation with the KLA. The Trial
886

See Krajišnik Appeal Judgement, para. 318, explaining that where a trial chamber makes the factual findings
necessary to establish a crime but no conviction is entered, the trial chamber’s failure to enter such a conviction
constitutes error. Cf. Rutaganda Appeal Judgement, paras 572-580.
887
Lazarevi}’s Response Brief, paras 102-109.
888
Trial Judgement, vol. 2, para. 713; Mahmut Halimi, 9 Oct 2006, T. 4448-4449.
889
Trial Judgement, vol. 2, paras 713-714; Mahmut Halimi, 9 Oct 2006, T. 4449-4451, 4456, 4478-4483.
890
Trial Judgement, vol. 2, para. 716; Mahmut Halimi, 9 Oct 2006, T. 4453.
891
Trial Judgement, vol. 2, para. 716; Mahmut Halimi, 9 Oct 2006, T. 4455. At this time, Halimi saw five or six
“paramilitaries” who were looting houses, two small lorries, and “a military jeep with a machine gun on the top” (ibid.).
892
Trial Judgement, vol. 2, para. 717; Mahmut Halimi, 9 Oct 2006, T. 4456, 4495.
893
See Lazarević’s Response Brief, para. 104-107, referring to Mahmut Halimi, 9 Oct 2006, T. 4477-4478, 4482.
894
Trial Judgement, vol. 2, para. 715.
895
See also Trial Judgement, vol. 2, para. 716, referring, inter alia, to Mahmut Halimi, 9 Oct 2006, T. 4453, where the
witness indicated that he had the opportunity to see the forces in Žabare/Zhabar on 16 April 1999 “from very close” and
distinguished among police, paramilitary forces, and “regular military forces.”
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Chamber carefully assessed credibility challenges with regard to this witness and found him to be
“frank and honest in his testimony.”896 Lazarević has failed to show how the Trial Chamber erred in
this regard.
311.

As regards Sadiku, the Appeals Chamber notes that this witness testified that members of

the police expelled civilians from @abare/Zhabar and did not refer to the involvement of the VJ in
the expulsion.897 This alone is not dispositive, however, in light of Halimi’s evidence as to the
participation of VJ in the events. Moreover, Lazarevi} has failed to show how Sadiku’s evidence
that, following her departure from @abare/Zhabar, VJ forces treated civilians humanely
demonstrates that the Trial Chamber erred in finding that VJ forces were involved in the expulsion
itself.
312.

Lazarevi} also points to the evidence of Dragan Živanović, commander of the 125th

Motorised Brigade of the Priština Corps898 and various documentary evidence which, he argues,
directly rebuts evidence that VJ forces were in the area at the relevant time and illustrates that it was
the MUP that was present.899 The Appeals Chamber observes that the Trial Chamber did not
explicitly address Živanović’s evidence denying that his troops were in the area of Žabare/Zhabar
or had any checkpoints in the area.900 However, the Trial Chamber cited evidence indicating that
there were VJ troops in the area901 and, with respect to events in another municipality, deemed
Živanović’s evidence credible on some points but less credible on others.902 In these circumstances,
the Appeals Chamber is not persuaded that Živanović’s general denial shows that the Trial
Chamber erred in this regard. The Appeals Chamber is likewise not convinced that the documentary
evidence cited by Lazarevi} demonstrates any error by the Trial Chamber.903

896

Trial Judgement, vol. 2, para. 696.
See Trial Judgement, vol. 2, paras 718, 720-724; Sadije Sadiku, 18 Aug 2006, T. 1892-1894, 1903; Sadije Sadiku,
Exh. P2256, paras 9-17, 20, 38; Sadije Sadiku, Exh. P2252, pp. 3-4.
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Dragan Živanović, 17 Jan 2008, T. 20439.
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Lazarević’s Response Brief, para. 108, referring to Dragan Živanović, 17 Jan 2008, T. 20462, Exh. P2616,
Exh. P2618, Exh. P2032, Exh. P2033, Exh. P2034, Exh. P2035, Exh. 5D1417. See also Lazarević’s Response Brief,
paras 102-107.
900
Dragan Živanović, 17 Jan 2008, T. 20462.
901
Trial Judgement, vol. 2, para. 700, noting Neboj{a Bogunovi}’s testimony that there was a joint VJ and MUP
checkpoint in the area of [ipolje/Shipol (Neboj{a Bogunovi}, Exh. 6D1614, para. 89). The Trial Chamber also
specifically noted that Lazarevi} argued that there were no VJ forces in the area, relying on the testimony of Živanović
(ibid., para. 715).
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Trial Judgement, vol. 2, para. 88.
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The Appeals Chamber notes that Exhibits P2033-P2035, regular combat reports of the 125th Motorised Brigade, are
dated 28-30 March 1999 and therefore fall outside the relevant time-frame of the events which occurred in
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313.

Turning, finally, to Lazarevi}’s arguments concerning the KLA, the Appeals Chamber

observes that the Trial Chamber explicitly considered evidence of “a KLA medical clinic, and a
KLA presence from time to time in the village”904 but found that “the testimony of Halimi and
Sadiku concerning the burning of houses and looting of property in Žabare/Zhabar, and the
threatening and forcible expulsion of its residents, including women and children, is not indicative
of combat operations against the KLA.”905 Lazarevi} points to no convincing evidence of actual
combat or evidence that civilians in Žabare/Zhabar left as a result of such combat. Nor does he
show that civilians left as the result of any KLA order to do so. His arguments in this regard are
therefore dismissed.
314.

For the foregoing reasons, the Appeals Chamber is satisfied that the evidence before the

Trial Chamber would lead a reasonable trier of fact to find that the only reasonable inference was
that crimes of forcible displacement were committed in Žabare/Zhabar by, inter alia, VJ forces and
considers that the Trial Chamber erred by failing to apply the factual findings made in volume 2 in
volume 3 of the Trial Judgement. The Appeals Chamber accordingly grants, in part, the fifth ground
of the Prosecution’s appeal insofar as it relates to Žabare/Zhabar. The impact of these findings, if
any, on Lazarevi}’s liability will be addressed in the section concerning his individual criminal
responsibility.906
3. Prizren
315.

The Trial Chamber found that in late March 1999 a joint VJ and MUP operation was

launched in a broad area covering, inter alia, parts of Prizren municipality.907 While this operation
was “ostensibly targeted against the KLA”, Kosovo Albanian civilians living in the area were also
systematically attacked.908 Thus, although the Trial Chamber was satisfied that there was a KLA
presence close to, if not in, the village of Pirane/Pirana at the commencement of the NATO
bombing on 24 March 1999,909 the Trial Chamber found that between 25 and 29 March 1999
Kosovo Albanian residents of Pirane/Pirana fled their homes as a consequence of the shelling of the
village by the VJ and the torching of houses by MUP forces, with people displaced from the village
subsequently ordered by the police and other forces to go to Albania.910 The Trial Chamber also
found that on 28 March 1999 Kosovo Albanian residents of Dušanovo/Dushanova, a
rejected at trial (see Trial Judgement, vol. 2, para. 715) without demonstrating any error warranting the Appeals
Chamber’s intervention.
904
Trial Judgement, vol. 2, para. 711.
905
Trial Judgement, vol. 2, para. 728.
906
See infra, sub-section VIII.B.5.
907
Trial Judgement, vol. 2, paras 259, 1199.
908
Trial Judgement, vol. 2, para. 1199.
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Trial Judgement, vol. 2, para. 250.
910
Trial Judgement, vol. 2, paras 259, 1160, 1162, 1199-1200.
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neighbourhood of Prizren town, were expelled from their homes, beaten, threatened, robbed, and
directed towards Albania.911 The Trial Chamber concluded that these acts amounted to an attack
upon the civilian population of Pirane/Pirana and Dušanovo/Dushanova and that all of the elements
of deportation and other inhumane acts (forcible transfer) as crimes against humanity had been
satisfied.912
316.

The Trial Chamber convicted Lazarevi} of aiding and abetting the crimes with respect to

Pirane/Pirana, but it acquitted him of aiding and abetting the crimes in Dušanovo/Dushanova.913
The Prosecution appeals Lazarevi}’s acquittal with respect to Dušanovo/Dushanova,914 and
Lazarevi} appeals his convictions with respect to Pirane/Pirana.915 The Trial Chamber also
convicted Lukić for committing the crimes in both Pirane/Pirana and Dušanovo/Dushanova
(through his participation in a JCE) under Article 7(1) of the Statute.916 Lukić challenges these
convictions.917 The Appeals Chamber will address these challenges in turn.
(a) Prosecution’s appeal regarding Dušanovo/Dushanova
(i) Submissions of the parties
317.

The Prosecution submits that the Trial Chamber found that the VJ participated in

deportation and other inhumane acts (forcible transfer) as crimes against humanity in
Dušanovo/Dushanova on 28 March 1999 and erred in fact by failing to apply its finding when it
acquitted Lazarevi} of aiding and abetting these crimes.918 Noting that extensive evidence supported
the Trial Chamber’s factual findings concerning the VJ’s participation in the crimes, the
Prosecution avers that, when reaching its legal findings with regard to Dušanovo/Dushanova the
Trial Chamber only cited MUP involvement in the crimes.919 The Prosecution notes, however, that
the Trial Judgement offers no explanation for the Trial Chamber’s inconsistent findings and asserts
that Lazarevi}’s acquittal is the result of the Trial Chamber’s erroneous assumption that the VJ was
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Trial Judgement, vol. 2, paras 286, 1162, 1201-1202.
Trial Judgement, vol. 2, paras 1199-1203.
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Trial Judgement, vol. 3, paras 930-932.
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Prosecution’s Appeal Brief, paras 105, 114, 116-119.
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Lazarević’s Appeal Brief, paras 93-105. See also ibid., paras 248-251.
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Trial Judgement, vol. 3, paras 1138, 1212.
917
Lukić’s Appeal Brief, paras 753-782. Lukić’s arguments concerning the foreseeability of the crimes and his
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not involved.920 The Prosecution adds that no reasonable trial chamber would have entered this
acquittal and requests that the Appeals Chamber set aside the acquittal and enter convictions.921
318.

Lazarević responds that the Trial Chamber correctly found that he was not responsible for

the expulsion of Kosovo Albanian civilians from Dušanovo/Dushanova and he rejects the
Prosecution’s suggestion that there is extensive evidence supporting the conclusion that the VJ
participated in the crimes there.922 In particular, he submits that it was impossible for VJ forces
under his command or control to have been involved in the crimes, as they were deployed
elsewhere on 28 March 1999.923 He adds that the evidence of Rexhep Krasniqi identifying tanks in
the area was refuted by Božidar Deli}, Commander of the 549th Motorised Brigade of the Pri{tina
Corps.924 He also asserts that the Trial Chamber erroneously relied on the evidence of Franjo
Glon~ak, a VJ soldier, and Exhibit P2575, the war diary of the Anti-Aircraft Defence Light
Artillery Rocket Battalion, as both relate to events well after 28 March 1999.925 Moreover,
according to Lazarevi}, Hysni Kryeziu simply identified the perpetrators of the relevant crimes as
policemen “who cooperated with irregular armed and uniformed forces”.926
319.

In reply, the Prosecution argues that Lazarevi} selectively quotes witness testimony to

minimize the role of the VJ in the relevant crimes and ignores relevant findings.927 According to the
Prosecution, Lazarevi} nonetheless fails to show that the Trial Chamber’s factual finding that the
VJ committed the crimes was unreasonable.928
(ii) Analysis
320.

In volume 2 of the Trial Judgement, the Trial Chamber found, based in part on the evidence

of Rexhep Krasniqi and Hysni Kryeziu, that Kosovo Albanian civilians in Dušanovo/Dushanova
were expelled from their homes and directed towards Albania “by police and VJ forces working
together”.929 In volume 3 of the Trial Judgement, however, the Trial Chamber did not hold

920

Prosecution’s Appeal Brief, paras 105, 118.
Prosecution’s Appeal Brief, para. 119. The Prosecution also argues that the Appeals Chamber should increase
Lazarevi}’s sentence accordingly (ibid.).
922
Lazarević’s Response Brief, paras 71-73, 114, 116, 125, discussing, inter alia, Trial Judgement, vol. 3, para. 932.
923
Lazarević’s Response Brief, paras 115, 118-119.
924
Lazarević’s Response Brief, paras 117-118, referring, inter alia, to Božidar Delić, 29 Nov 2007, T. 19388-19390.
925
Lazarević’s Response Brief, paras 123-124.
926
Lazarević’s Response Brief, paras 120, 122. Lazarevi} also argues that certain evidence of Rexhep Krasniqi cited by
the Prosecution only describes acts by the police (ibid., para. 121, discussing Prosecution’s Appeal Brief, fn. 283,
referring to, inter alia, Trial Judgement, vol. 2, fns 743, 746). Lazarevi} refers to his Appeal Brief for his submissions
on sentencing (ibid., para. 126).
927
Prosecution’s Reply Brief, paras 62-64.
928
Prosecution’s Reply Brief, paras 62-64.
929
Trial Judgement, vol. 2, para. 279. See also ibid., para. 286. The Trial Chamber’s legal findings as to whether the
elements of the crimes of forcible displacement had been satisfied, also found in volume 2 of the Trial Judgement, are
discussed below (see infra, sub-section VI.B.3.(c)).
921
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Lazarevi} responsible for aiding and abetting the crimes of forcible displacement in
Dušanovo/Dushanova, stating that these crimes were “carried out by the MUP, without the
participation of the VJ”.930
321.

These two statements are in direct, material conflict and, when read in isolation, it is unclear

which embodies the Trial Chamber’s actual finding as to the VJ’s participation in the crimes in
Dušanovo/Dushanova. The Appeals Chamber recalls, however, that a trial judgement must be read
as a whole931 and notes, in particular, that the Trial Chamber did not purport to reach factual
findings concerning the underlying crimes, including the VJ’s participation therein, in volume 3 of
the Trial Judgement. To the contrary, as the Appeals Chamber has already observed in the context
of the Prosecution’s appeal concerning Kosovska Mitrovica/Mitrovica municipality,932 the Trial
Chamber repeatedly indicated that in discussing relevant crimes in volume 3 of the Trial
Judgement, it was referring to findings which had already been reached in volume 2, which were
based on an assessment of the evidence presented at trial. Accordingly, the Appeals Chamber
considers that the Trial Chamber’s factual findings relevant to the crimes themselves were already
pronounced in volume 2 of the Trial Judgement and does not consider that the Trial Chamber’s
statement in volume 3 of the Trial Judgement that the crimes in Dušanovo/Dushanova were
committed without the VJ’s participation amounts to a new factual finding.933
322.

This does not fully settle the question of which findings in volume 2 of the Trial Judgement

are the operative findings, however. In particular, while the Trial Judgement’s factual findings in
volume 2 of the Trial Judgement indicate that the VJ and the MUP worked together to expel
residents from Dušanovo/Dushanova, the legal findings as to whether the elements of the crimes of
forcible displacement had been satisfied, set forth in that same volume, twice refer to the MUP only
when describing the commission of the crimes.934 Yet, in making these statements, the Trial
Chamber also indicated that it was referring to factual findings already made.935 Indeed, the first
paragraph of the Trial Chamber’s discussion of its legal findings specifies that:
[h]aving made the above factual findings on events between March and May 1999 in 13 of the
municipalities in Kosovo, the Trial Chamber now turns to the question of whether the legal
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Trial Judgement, vol. 3, para. 932.
See Boškoski and Tarčulovski Appeal Judgement, para. 67; Ori} Appeal Judgement, para. 38; Naletili} and
Martinovi} Appeal Judgement, para. 435; Staki} Appeal Judgement, para. 344.
932
See supra, sub-section VI.B.2.
933
Cf. Deronjić Judgement on Sentencing Appeal, para. 49.
934
Trial Judgement, vol. 2, paras 1201-1202.
935
Trial Judgement, vol. 2, paras 1201, stating that “[t]he Chamber has also found above that on 28 March 1999 a large
number of Kosovo Albanians from Dušanovo/Dushanova, a neighbourhood of Prizren town, were violently expelled
from their homes by the police” (emphasis added), 1202, explaining that “[a]s noted above, the MUP drove out Kosovo
Albanians from their homes” there (emphasis added).
931
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elements of the crimes charged in the Indictment are satisfied in relation to each of the crime sites
where it has found the relevant facts to be proved.936

Moreover, the Appeals Chamber notes that the Trial Chamber also states in its legal findings that
the expulsions from Dušanovo/Dushanova were carried out by “forces of the FRY and Serbia”,937 a
phrase that encompasses both the VJ and the MUP.938 For similar reasons to those articulated
above, the Appeals Chamber is therefore satisfied that any conflict between the Trial Chamber’s
factual findings in volume 2 of the Trial Judgement and its statement of those findings in the
context of its legal findings in that same volume must be resolved by looking to the former.
323.

Given that the factual findings set forth in volume 2 of the Trial Judgement indicate that

Kosovo Albanian civilians were expelled from their homes in Dušanovo/Dushanova “by police and
VJ forces working together”,939 the Appeals Chamber is persuaded that the Trial Chamber’s
statements in its legal findings in that same volume referring only to the MUP were oversights.
Furthermore, the Appeals Chamber is satisfied that the Trial Chamber’s statement in volume 3 of
the Trial Judgement that the crimes in Dušanovo/Dushanova were “carried out by the MUP, without
the participation of the VJ”940 was also an oversight. By acquitting Lazarevi} of aiding and abetting
the crimes of forcible displacement in Dušanovo/Dushanova on the basis that these crimes were
committed without the participation of the VJ, the Trial Chamber thus erred by failing to apply its
own factual finding that the VJ was involved in the commission of the crimes.941
324.

Lazarevi} argues, however, that his acquittal should be sustained on the basis that no

reasonable trier of fact would have found that the VJ participated in the crimes at issue.942 Turning
to the evidence relied upon by the Trial Chamber in reaching its finding, the Appeals Chamber
notes that the Trial Chamber considered Hysni Kryeziu’s account that on 28 March 1999, a large
number of “police and military forces” with tanks and armoured vehicles arrived in
Dušanovo/Dushanova and started firing shots into the air and at the houses, shouting such things as
“Kosovo belongs to Serbia, you belong to Albania”.943 He also described how the whole
936

Trial Judgement, vol. 2, para. 1179 (emphasis added).
Trial Judgement, vol. 2, para. 1203.
938
Trial Judgement, vol. 1, para. 10.
939
Trial Judgement, vol. 2, para. 279. See also ibid., para. 286.
940
Trial Judgement, vol. 3, para. 932.
941
See Krajišnik Appeal Judgement, para. 318, explaining that where a trial chamber makes the factual findings
necessary to establish a crime but no conviction is entered, the trial chamber’s failure to enter such a conviction
constitutes an error. Cf. Rutaganda Appeal Judgement, paras 572-580.
942
The Appeals Chamber recalls that where the Prosecution relies on a particular ground to reverse an acquittal, the
Defence in its Respondent’s Brief may seek to support the acquittal on additional grounds (Practice Direction on
Formal Requirements for Appeals from Judgement, Doc. IT/201, 7 March 2002, para. 5). See also Prosecutor v. Goran
Jelisić, Case No. IT-95-10-A, Order, 21 March 2000, p. 4; Prosecutor v. Ljube Boškoski and Johan Tarčulovski, Case
No. IT-04-82-A, Decision on Ljube Boškoski’s Defence Motion for Extension of Word Limit, 25 November 2008,
p. 3).
943
Trial Judgement, vol. 2, para. 276. Kryeziu also gave evidence that not only the police threatened him and his family
as they were departing Dušanovo/Dushanova, but also “soldiers” wearing black “Chetnik caps” with cockades (ibid.;
937
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neighbourhood left their homes and began moving in a convoy, of which he was a part.944 The Trial
Chamber accepted Kryeziu’s ability to recognise “some of the perpetrators” as policemen, and
stated that the police forces were working in concert with “other irregular armed and uniformed
forces.”945 Based upon Kryeziu’s evidence as well as documentary evidence and the eye-witness
account of Rexhep Krasniqi, the Trial Chamber found that the Kosovo Albanian residents of
Dušanovo/Dushanova were expelled from their homes by police and VJ forces working together
and that the VJ then took up a position there.946
325.

The Trial Chamber did not explicitly address on what basis Kryeziu identified some of the

individuals he saw as “military forces”.947 The Appeals Chamber notes, however, that when asked
at trial how he distinguished between the police and the soldiers referred to in his written statement,
Kryeziu stated that “[t]he policemen had blue uniforms, dark blue; solid colour and camouflage
pattern. The soldiers, on the other hand, had also plain-colour uniform, the SMB uniform as we call
it, and some others had camouflage uniforms.”948 This evidence, which is consistent with the
evidence received by the Trial Chamber concerning the uniforms worn by VJ reservists,949 is not
specifically discussed in the Trial Judgement. The Appeals Chamber recalls, however, that the Trial
Chamber has broad discretion in weighing evidence and is not required to articulate every step of its
reasoning or to list every piece of evidence which it considers in making its finding.950
326.

As to Lazarevi}’s argument that Božidar Delić refuted Rexhep Krasniqi’s account

concerning the presence of 50 green tanks on 23 March 1999,951 Lazarevi} has failed to show how
Delić’s evidence in this regard, even if it were accepted,952 renders unreasonable the Trial
Hysni Kryeziu, 29 Nov 2006, T. 7544). In addition, he stated that he saw masked policemen and soldiers beating two
men and setting fire to their house and some soldiers wearing “the emblem of the White Eagles paramilitary group on
the upper left arm of their uniforms” (Trial Judgement, vol. 2, para. 276; Hysni Kryeziu, Exh. P2514, (statement of
14 May 1999), p. 3; Hysni Kryeziu, 29 Nov 2006, T. 7544, 7548-7549).
944
Trial Judgement, vol. 2, para. 276; Hysni Kryeziu, 30 Nov 2006, T. 7567; Hysni Kryeziu, Exh. P2514, (statement of
14 May 1999), p. 3.
945
Trial Judgement, vol. 2, para. 276. Contrary to Lazarević’s assertion (see Lazarević’s Response Brief, paras 120,
122), the Trial Chamber did not find that the perpetrators were solely policemen.
946
Trial Judgement, vol. 2, para. 279.
947
Trial Judgement, vol. 2, paras 276-277.
948
Hysni Kryeziu, 29 Nov 2006, T. 7546. The term “SMB” is an abbreviation for “sivo maslinasta boja” or “olive
drab”, as such a uniform was of a solid olive-green colour (Trial Judgement, vol. 1, para. 430, and references therein).
949
Trial Judgement, vol. 1, para. 430, referring to Zlatomir Pešić, 22 Nov 2006, T. 7156-7157, ibid., 23 Nov 2006,
T. 7248, ibid., 24 Nov 2006, T. 7280, 7293, 7324-7325, Abdylhaqim Shaqiri, 5 Sep 2006, T. 2808-2809, Abdullah
Salihu, Exh. P2255, p. 7.
950
See Kraji{nik Appeal Judgement, para. 27; Marti} Appeal Judgement, para. 19; Strugar Appeal Judgement, para. 21.
See also Br|anin Appeal Judgement, para. 24; Čelebići Appeal Judgement, para. 481; Gacumbitsi Appeal Judgement,
para. 115.
951
Lazarević’s Response Brief, para. 118, discussing, inter alia, Trial Judgement, vol. 2, para. 270.
952
The Trial Chamber considered Delić’s denials concerning the presence of tanks in Dušanovo/Dushanova, but
nonetheless found that VJ forces worked together with the MUP to expel Kosovo Albanian residents from their homes
(Trial Judgement, vol. 2, paras 278-279). In this regard, the Appeals Chamber notes that the Trial Chamber only found
some aspects of Delić’s evidence credible (ibid., para. 244) and that the Trial Chamber, in discussing his evidence in
relation to other municipalities, repeatedly found that his denials of VJ presence or involvement in certain acts lacked
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Chamber’s finding regarding VJ participation in the events of 28 March 1999 in light of the other
evidence in the record.953
327.

Lazarevi} also contends that the Trial Chamber relied on certain evidence of Franjo Glon~ak

as well as Exhibit P2575, noting that both relate to events more than a week after 28 March 1999.954
Contrary to Lazarevi}’s suggestion, the Appeals Chamber is satisfied that the Trial Chamber did not
rely on Glon~ak’s evidence in reaching its findings as to expulsion.955 As for Exhibit P2575, the
war diary of the Anti-Aircraft Defence Light Artillery Rocket Battalion, the Appeals Chamber notes
that the Trial Chamber referred to an entry in this exhibit concerning 7 April 1999, although it is not
clear to what extent the Trial Chamber relied upon the exhibit in reaching its findings.956 Even if the
Trial Chamber erred in relying on Exhibit P2575 to make findings with respect to events on
28 March 1999,957 the Appeals Chamber considers that Lazarevi} has failed to demonstrate that the
Trial Chamber’s findings would not stand based on the remaining evidence, including the evidence
of eye-witnesses.
328.

For the foregoing reasons, the Appeals Chamber is satisfied that the evidence before the

Trial Chamber would lead a reasonable trier of fact to find that the only reasonable inference was
that the crimes in Dušanovo/Dushanova were committed by, inter alia, VJ forces. The Appeals
Chamber considers that the Trial Chamber erred by failing to apply its own factual findings made in
volume 2 in volume 3 of the Trial Judgement. The Appeals Chamber accordingly grants, in part, the
fifth ground of the Prosecution’s appeal insofar as it relates to Dušanovo/Dushanova. The impact of
these findings, if any, on Lazarevi}’s liability will be addressed in the section concerning his
individual criminal responsibility.958

credibility, particularly where he had otherwise acknowledged that his troops were in the area (ibid., paras 333, 380,
432).
953
Lazarevi} has also failed to show how evidence that VJ forces under Delić’s command were involved in an operation
in the area of Mališevo/Malisheva (Orahovac/Rahovec municipality) beginning on 30 March 1999 (see Trial
Judgement, vol. 2, para. 302; Lazarević’s Response Brief, para. 119) demonstrates any error with respect to the Trial
Chamber’s findings as to the presence of the VJ in Dušanovo/Dushanova on 28 March 1999, i.e., two days earlier. His
remaining arguments concerning the evidence of Rexhep Krasniqi (Lazarević’s Response Brief, para. 121) fail to
articulate any error by the Trial Chamber and are dismissed.
954
Trial Judgement, vol. 2, paras 278-279, and references therein.
955
See Trial Judgement, vol. 2, paras 278-279, 286. See also ibid., para. 244, stating that the Trial Chamber did not find
Glon~ak to be generally credible.
956
See Trial Judgement, vol. 2, paras 278-279.
957
Trial Judgement, vol. 2, para. 278, discussing Exh. P2575.
958
See infra, sub-section VIII.B.5.
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(b) Lazarević’s appeal regarding Pirane/Pirana
(i) Submissions of the parties
329.

Lazarević submits that the Trial Chamber erred in concluding that the VJ, acting jointly with

the MUP, shelled Pirane/Pirana village and forced Kosovo Albanian civilians to leave out of fear
between 25 and 29 March 1999.959 In particular, he argues that Božidar Delić gave evidence,
corroborated by war documents, that his forces did not shell the village960 and that, even if there had
been shelling, the shelling resulted in no damage or casualties, which, Lazarević claims, shows that
the shelling was not aimed at civilians but at KLA positions.961 Lazarević also asserts that the Trial
Chamber ignored evidence that the village was a KLA stronghold and that the attack launched by
Serbian forces was aimed at KLA positions, not civilians.962 Lazarević suggests that the Trial
Chamber misinterpreted Bislim Zyrapi’s evidence concerning KLA activity in the area and he
points, inter alia, to Zyrapi’s testimony that it was normal for the KLA to order the movement of
the population.963 Finally, Lazarević notes that the Trial Chamber relied upon the evidence of
Rahim Latifi, a Kosovo Albanian resident of the municipality, despite finding the witness unreliable
in some respects, while it rejected the evidence of witnesses “most competent for that area and the
relevant time”.964 Lazarevi} avers that the Trial Chamber failed to provide a “valid justification” for
approaching the evidence in this manner.965
330.

The Prosecution responds that Lazarević’s arguments warrant summary dismissal and, in

any event, fail on their merits.966 The Prosecution rejects Lazarević’s claim as to the significance of
the evidence that the shelling of Pirane/Pirana resulted in no damage or casualties, arguing that he
fails to explain how residents’ escape from damage “excuses the VJ’s joint operation with the MUP
to drive the Kosovo Albanians out of the village.”967 The Prosecution also submits that the Trial
Chamber found that the KLA was present in or near Pirane/Pirana at the relevant time but
nonetheless concluded that the “violent and intimidating behavior” of those involved in the attack
959

Lazarević’s Appeal Brief, paras 93, 248-250, referring, inter alia, to Trial Judgement, vol. 2, paras 259, 1160.
See also Lazarevi}’s Appeal Brief, para. 535.
960
Lazarević’s Appeal Brief, para. 100, referring to “P2576”, Trial Judgement, vol. 2, paras 253, 257.
961
Lazarević’s Appeal Brief, para. 103, referring to Trial Judgement, vol. 2, paras 256, 259.
962
Lazarević’s Appeal Brief, paras 94-95, 97-98, referring, inter alia, to Trial Judgement, vol. 2, para. 249, Bislim
Zyrapi, 7 Nov 2006, T. 5991-5992, Exh. P2447, Exh. P2469, Exh. 6D1013, Exh. 3D1048, item 2.6. He adds that the
evidence of Zyrapi and Delić as well as documentary evidence show that fights took place between the KLA and “the
forces of order of VJ/MUP in the area at the relevant time” (Lazarević’s Appeal Brief, paras 99-101, referring to Trial
Judgement, vol. 2, paras 253, 257, Exh. P2576).
963
Lazarević’s Appeal Brief, paras 96-98, referring to Trial Judgement, vol. 2, para. 252, Bislim Zyrapi, 7 Nov 2006,
T. 5991-5992, 6003. See also Lazarevi}’s Appeal Brief, para. 535.
964
Lazarević’s Appeal Brief, paras 102, 104. Lazarević does not indicate to which witnesses he is referring.
965
Lazarević’s Appeal Brief, paras 248-250.
966
Prosecution’s Response Brief (Lazarević), paras 103-104.
967
Prosecution’s Response Brief (Lazarević), para. 109. The Prosecution adds that the Trial Chamber found that Latifi’s
account of the shelling and burning of Pirane/Pirana was corroborated by Morina (ibid., para. 108).
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on the village demonstrated that the attack’s aim was to expel Kosovo Albanians.968 According to
the Prosecution, Lazarević fails to show that the Trial Chamber erred in this regard969 and the
evidence he cites from Zyrapi concerning population movement relates to villages other than
Pirane/Pirana.970 Finally, the Prosecution asserts that the Trial Chamber reasonably accepted the
evidence of Latifi and rejected that of Delić, and argues that Lazarević cannot establish that the
Trial Chamber erred simply by citing evidence inconsistent with the evidence upon which it
relied.971
331.

Lazarević replies that Delić’s evidence was both credible and corroborated, and that he

clearly showed that the village of Pirane/Pirana was not shelled because it would have been
impossible to shell it without causing damage or casualties.972 Lazarević adds that he correctly
quoted Zyrapi’s testimony that the KLA moved the population from Pirane/Pirana at the relevant
time and that this testimony was corroborated by documentary evidence.973
(ii) Analysis
332.

Turning first to Lazarevi}’s arguments concerning the shelling of Pirane/Pirana, the Appeals

Chamber notes that the Trial Chamber based its finding that the village was shelled on the
eye-witness evidence of Rahim Latifi, whose account of events on 25 March 1999 was partially
supported by Halil Morina.974 The Trial Chamber also considered the evidence of Božidar Delić,
who acknowledged that VJ members entered Pirane/Pirana on 25 March 1999 but disputed Latifi’s
suggestion that the village was surrounded by VJ forces.975 Lazarevi} argues that Delić denied that
his forces shelled the village but cites no evidence in the record in support of this assertion,976
which is, accordingly, dismissed. Lazarevi} has likewise failed to show how the absence of damage
or casualties demonstrates that the shelling could not have occurred or that any shelling that did
occur was aimed at the KLA.

968

Prosecution’s Response Brief (Lazarević), para. 105, citing Trial Judgement, vol. 2, para. 1200.
Prosecution’s Response Brief (Lazarević), para. 105.
970
Prosecution’s Response Brief (Lazarević), para. 106, arguing that Zyrapi’s evidence relates to the withdrawal of
civilians from villages other than Pirane/Pirana.
971
Prosecution’s Response Brief (Lazarević), paras 107-108, 110. The Prosecution also asserts that Lazarevi}’s citation
to “P2576” is inapt, as this document was not admitted into evidence at trial (ibid., para. 111).
972
Lazarević’s Reply Brief, paras 63-64.
973
Lazarević’s Reply Brief, para. 62.
974
Trial Judgement, vol. 2, paras 255-256, 259. The Trial Chamber also referred to documentary evidence concerning
the joint VJ and MUP operation in the area, including evidence of a VJ and MUP “encirclement” at Pirane/Pirana as of
26 March 1999 (ibid., para. 253).
975
Trial Judgement, vol. 2, para. 257; Božidar Delić, 29 Nov 2007, T. 19372-19373.
976
Document P2576, to which Lazarević refers, was not admitted into evidence (see Prosecutor v. Milutinovi} et al.,
Case No. IT-05-87-T, Confidential Exhibit List, Public Exhibit List, Certificate on Confidential Exhibit List and the
Certificate on the Public Exhibit List, all filed on 10 November 2009). In any event, the Appeals Chamber recalls that
the Trial Chamber repeatedly found that witness Delić’s general denial of his units’ involvement in criminal acts was
not credible (see supra, fn. 952).
969
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333.

As for Lazarevi}’s claims concerning the KLA, the Appeals Chamber notes that the Trial

Chamber specifically considered evidence concerning the KLA presence in and around
Pirane/Pirana, including the evidence of Deli} and Lazarevi} himself that the village was a KLA
stronghold.977 Having reviewed this evidence, the Trial Chamber was satisfied that there was a
KLA presence close to, if not in, Pirane/Pirana at the commencement of the NATO bombing on
24 March 1999.978 Although Lazarevi} argues that the Trial Chamber ignored Exhibits 6D1013 and
3D1048, the Trial Chamber explicitly considered Exhibit 6D1013, a MUP report dated
13 March 1999 on the location of KLA forces in the area of Prizren, as corroboration for the
accounts of Deli} and Lazarevi},979 and Lazarevi} has failed to explain how Exhibit 3D1048, a VJ
report dated 2 March 1999, demonstrates that the Trial Chamber’s conclusion concerning events
weeks later was erroneous.
334.

Lazarevi} also claims that the Trial Chamber failed to take into account Zyrapi’s evidence

confirming that the attack by the VJ and the MUP was aimed at KLA positions. The Appeals
Chamber notes that the Trial Chamber expressly considered documentary evidence and witness
testimony from Zyrapi and Deli} that an operation involving VJ and MUP forces was carried out in
parts of Prizren municipality, including Pirane/Pirana village as well as Orahovac/Rahovec and
Suva Reka/Suhareka municipalities in late March 1999.980 The Trial Chamber also considered
evidence, including testimony from Zyrapi, and Defence arguments that the KLA’s presence was a
reason for the operation,981 but concluded that:
this does not alter the fact that, through the joint actions of the VJ and the MUP of first shelling the
village and then driving inhabitants out by burning houses there, Kosovo Albanian civilians were
forced to leave Pirane/Pirana out of fear for their lives, caused by the actions of the FRY/Serbian
forces, rather than the KLA.982

Although the Trial Chamber did not explicitly address the evidence of Zyrapi that there was combat
activity in a broad geographic area “starting from Pirane”,983 Lazarevi} has failed to show how this
evidence demonstrates that the Trial Chamber erred with respect to its conclusion as to the specific
reason for the departure of Kosovo Albanian civilians from Pirane/Pirana or its conclusion that the
actions of the VJ and the MUP there constituted an attack on the civilian population.984
335.

The Appeals Chamber is similarly unpersuaded that the Trial Chamber erred in its

consideration of Zyrapi’s testimony concerning the reasons for the movement of the civilian
977

Trial Judgement, vol. 2, paras 247-249, and references therein.
Trial Judgement, vol. 2, para. 250.
979
Trial Judgement, vol. 2, para. 249, fn. 685.
980
Trial Judgement, vol. 2, paras 251-253, 259. See also ibid., paras 1199-1200.
981
Trial Judgement, vol. 2, paras 251-253, 259, 1199.
982
Trial Judgement, vol. 2, para. 259. See also ibid., para. 1199.
983
Bislim Zyrapi, 7 Nov 2006, T. 5991.
978
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population. The Trial Chamber explicitly considered Zyrapi’s general statement that when KLA
forces in the area began to withdraw from their positions, they withdrew together with the local
population, and it correctly noted that while Zyrapi discussed the withdrawal of civilians from
certain villages, he made no reference to such a withdrawal from Pirane/Pirana.985 Although
Lazarevi} contests the Trial Chamber’s interpretation of the evidence and cites other, similarly nonspecific evidence from Zyrapi concerning the KLA’s movement of the civilian population,986 he has
failed to show that the Trial Chamber’s findings were erroneous with respect to the reason for the
departure of the Kosovo Albanian civilians from Pirane/Pirana.
336.

Finally, with regard to Lazarevi}’s challenge to the Trial Chamber’s general approach to the

evidence, the Appeals Chamber recalls that a trial chamber can reasonably accept certain parts of a
witness’s testimony and reject others987 and that trial chambers have a broad discretion in weighing
evidence.988 The Appeals Chamber is therefore not persuaded that the Trial Chamber erred in
relying on some of Latifi’s testimony merely because it rejected certain other aspects of his
evidence989 or because there is evidence in the record which, in Lazarević’s view, is inconsistent
with Latifi’s account. As for Lazarević’s claim that the Trial Chamber erroneously failed to provide
a “valid justification” for its approach to the evidence,990 the Appeals Chamber observes that the
Trial Chamber based its findings on Latifi’s “eye-witness evidence” partially supported by
Morina.991 The Trial Chamber also noted that Zyrapi gave no specific evidence undermining this
account992 and explicitly rejected a variety of Defence challenges to Latifi’s evidence.993 The
Appeals Chamber finds no error in either the Trial Chamber’s approach or its explanation
thereof.994

984

See Trial Judgement, vol. 2, para. 1200.
Trial Judgement, vol. 2, para. 252, referring to Bislim Zyrapi, 7 Nov 2006, T. 5992. The Trial Chamber made no
finding as to whether and when KLA members may have withdrawn from Pirane/Pirana, although it discusses
documentary evidence from the VJ suggesting, inter alia, that while there were still KLA members in the village as of
26 March 1999, “full control of the territory was established” as of 29 March 1999 (see Trial Judgement, vol. 2,
para. 253, and references therein).
986
See Lazarević’s Appeal Brief, para. 98, referring to Bislim Zyrapi, 7 Nov 2006, T. 6003, stating that it was “normal
for us to order the movement of the population but also of the KLA.”
987
Bo{koski and Tar~ulovski Appeal Judgement, para. 59, and references therein.
988
See Kraji{nik Appeal Judgement, para. 27; Marti} Appeal Judgement, para. 19; Strugar Appeal Judgement, para. 21.
See also Br|anin Appeal Judgement, para. 24; Čelebići Appeal Judgement, para. 481; Gacumbitsi Appeal Judgement,
para. 115.
989
See Trial Judgement, vol. 2, para. 244, noting that the Trial Chamber found Latifi’s evidence unreliable insofar as it
related to the KLA presence in the area and “his evidence in general thus worthy of close scrutiny.” See also ibid.,
para. 250.
990
Lazarević’s Appeal Brief, para. 249.
991
Trial Judgement, vol. 2, paras 256, 259.
992
Trial Judgement, vol. 2, para. 252.
993
Trial Judgement, vol. 2, paras 256-257, 259.
994
Lazarevi}’s claims of legal error with respect to events in Pirane/Pirana (see supra, fn. 822) are likewise dismissed,
as his allegations of legal error simply repeat several of his evidentiary arguments which have been found to be without
merit.
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337.

For the foregoing reasons, the Appeals Chamber dismisses sub-ground 1(d) of Lazarević’s

appeal.
(c) Lukić’s appeal regarding Prizren municipality in general
(i) Submissions of the parties
338.

Lukić claims that the Trial Chamber erred in fact when it rejected alternative reasons for the

displacement of Kosovo Albanians from Prizren municipality.995 In particular, he submits that the
Trial Chamber overlooked evidence demonstrating the KLA’s presence and activity in Prizren
municipality, including that of Nebojša Ognjenović, Franjo Glončak, Božidar Delić, Miloš
Vojnović, Joseph Maisonneuve, and Bislim Zyrapi, and instead erroneously based its findings on
the evidence of Rahim Latifi and Hysni Kryeziu, whom he argues are unreliable.996 Given the
evidence of the KLA’s presence and activity, Lukić argues that no reasonable trier of fact could
discount the KLA’s “influence upon the movement of civilians from Prizren in 1999.”997 He also
claims that the Trial Chamber overlooked substantial evidence of NATO bombing, including the
bombing of civilians at Koriša/Korishë and he posits that NATO attacks “would have been known
to the civilian population in Prizren and influenced their decision to leave the municipality in
1999.”998
339.

The Prosecution responds that Lukić’s arguments should be summarily dismissed on various

grounds, including because he simply repeats arguments raised at trial.999 The Prosecution asserts
that in any event the Trial Chamber considered alternative explanations for the departure of Kosovo
Albanians from Prizren municipality but reasonably concluded that the mass displacement of
Kosovo Albanian civilians was caused by MUP and VJ activity, in light of, inter alia, evidence
from a number of sources found to be reliable.1000 The Prosecution adds that Lukić’s broad
allegations concerning NATO bombing are not supported and notes that, contrary to Lukić’s
suggestion, the Trial Chamber specifically referred to the incident at Koriša/Korishë.1001

995

Lukić’s Appeal Brief, paras 753-754, 756-757.
Lukić’s Appeal Brief, paras 755, 758-767.
997
Lukić’s Appeal Brief, para. 765. Lukić also contends that the Trial Chamber found that there was significant KLA
activity in the border area between Prizren municipality and Albania in 1998 and early 1999, and that the Trial Chamber
therefore erred in concluding that such activity “could be discounted as a cause for movement of civilians” (ibid.,
para. 768, referring, inter alia, to Trial Judgement, vol. 2, para. 245).
998
Lukić’s Appeal Brief, paras 769-773.
999
Prosecution’s Response Brief (Lukić), paras 473-474, 480-481.
1000
Prosecution’s Response Brief (Lukić), paras 472, 475-480. The Prosecution notes that many of the Defence
witnesses to whom Lukić refers were found to be generally unreliable or did not mention KLA presence in Prizren
(ibid., paras 477-479).
1001
Prosecution’s Response Brief (Lukić), paras 482-483, referring to Trial Judgement, vol. 1, para. 1214, fn. 3318.
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340.

In reply, Lukić contends that the Prosecution fails to rebut his arguments, including his

claim that the Trial Chamber erred in relying on the evidence of Latifi once it had found him
unreliable due to his denial of KLA presence in the area.1002
(ii) Analysis
341.

In reaching its findings concerning events in Prizren municipality, the Trial Chamber

rejected suggestions that Kosovo Albanian civilians left because of the KLA’s presence; instead, it
accepted evidence, including the eye-witness evidence of Rahim Latifi and Hysni Kryeziu, that
civilians were forcibly displaced by MUP and VJ forces.1003
342.

Turning first to Lukić’s submission that the Trial Chamber’s finding was in error since it

was based on Latifi’s allegedly unreliable evidence, the Appeals Chamber rejects this argument for
the reasons already set forth with respect to Lazarević’s appeal.1004 As for Lukić’s challenge to the
Trial Chamber’s reliance on Kryeziu’s evidence, the Appeals Chamber recalls that a trial chamber
may reasonably accept certain parts of a witness’s testimony and reject others.1005 The Appeals
Chamber is, accordingly, not persuaded that possible minor inaccuracies in Kryeziu’s account1006
demonstrate that the Trial Chamber erred in relying on other aspects of his evidence, particularly
given that the Trial Chamber found the witness to be generally credible and his account to be
largely consistent with that of Rexhep Krasniqi, whom the Trial Chamber found to be reliable.1007
343.

In respect of Lukić’s challenges regarding the presence of the KLA in Prizren and the

influence of the KLA on the departure of civilians, the Appeals Chamber observes that Luki} has
failed to direct the Appeals Chamber to any evidence from Nebojša Ognjenovi}1008 and cites the
entirety of Franjo Glon~ak’s viva voce testimony without identifying relevant passages.1009 In any
event, Lukić has failed to acknowledge that the Trial Chamber did not find the evidence of either
Ognjenovi} or Glon~ak to be generally credible.1010 As for Miloš Vojnovi}, the evidence cited by
1002

Lukić’s Reply Brief, paras 115-121.
Trial Judgement, vol. 2, paras 259, 285-286, and references therein.
1004
See supra, para. 336.
1005
Bo{koski and Tar~ulovski Appeal Judgement, para. 59, and references therein.
1006
For example, Kryeziu stated that he heard of the death of a neighbour whom Ognjenović later heard was actually
alive. Compare Hysni Kryeziu, Exh. P2514, (statement of 14 May 1999) p. 2, stating that he saw Haki Cuni taken away
in a police van and “later learned that he had been killed”, with Nebojša Ognjenović, 20 Feb. 2008, T. 22875-22880
(private session), describing having been told that Haki Cuni was still alive. Lukić also argues that Ognjenović’s
evidence shows that there was KLA fighting in Dušanovo/Dushanova in May 1999 (Luki}’s Appeal Brief, para. 767,
referring to Nebojša Ognjenović, 20 Feb. 2008, T. 22881 (private session)), but he has failed to show how such
evidence demonstrates that the Trial Chamber erred in its findings with regard to events there in March 1999.
1007
Trial Judgement, vol. 2, para. 244.
1008
Luki}’s Appeal Brief, para. 762, and references therein. Luki} also refers to Exh. 3D97, Exh. 3D98, and
Exh. 3D100 without explaining how this evidence relates to the testimony of the witnesses in question (Luki}’s Appeal
Brief, fn. 1075).
1009
Luki}’s Appeal Brief, para. 762, referring, inter alia, to Franjo Glon~ak, 25 Jan 2008, T. 21107-21139.
1010
Trial Judgement, vol. 2, para. 244. See also ibid., vol. 2, paras 278-285.
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Lukić is either extremely general in nature, unrelated to the events at issue in Dušanovo/Dushanova
or Pirane/Pirana, or both.1011 Lukić has failed to show how this evidence, or the similarly broad or
inapposite evidence of Božidar Delić, Joseph Maisonneuve, and Bislim Zyrapi to which he
refers,1012 demonstrates that the Trial Chamber erred in its findings concerning the reason Kosovo
Albanian civilians left either Dušanovo/Dushanova or Pirane/Pirana.1013
344.

Turning to Lukić’s submissions regarding NATO air strikes, the Appeals Chamber observes

that the Trial Chamber discussed a variety of evidence concerning air strikes of VJ sites in Prizren
town in late March 1999.1014 The Trial Chamber, however, rejected the suggestion that people left
Prizren town due to, inter alia, NATO bombing, noting that the suggestion “was not supported by
the testimony of those who themselves left the town [or] the evidence relating to the targets hit by
NATO in the area”.1015 Lukić contends that the Trial Chamber overlooked other evidence of NATO
bombing, pointing to Miloš Vojnović’s evidence that NATO bombed Prizren town on a daily basis,
bombed the centre of Prizren town on 25 March 1999, and hit convoys of civilians on various
occasions.1016 Lukić has failed to show how Vojnovi}’s evidence renders the Trial Chamber’s
conclusion as to the reasons for the displacement of Kosovo Albanian civilians from the
neighbourhood of Du{anovo/Dushanova in Prizren town erroneous and his claim is, accordingly,
dismissed.
345.

Finally, and contrary to Lukić’s claim, the Trial Chamber specifically acknowledged that the

village of Koriša/Korisha was hit on 14 May 1999 during NATO bombing.1017 The Trial Chamber
referred to this event and other “tragic events” involving the bombing of civilian infrastructure by
NATO as “relevant to the Defence argument that the large-scale movement of the civilian
population in Kosovo was caused by NATO bombing” and indicated that they would be “dealt with

1011

See Lukić’s Appeal Brief, para. 763, referring to Miloš Vojnović, 12 Mar 2008, T. 24155-24156, 24175, Miloš
Vojnović, Exh. 6D1532, (statement of 11 March 2008), paras 27, 31, Exh. 6D787. See also Lukić’s Appeal Brief,
para. 762, referring, inter alia, to Miloš Vojnović, 13 Mar 2008, T. 24223, 24254. Contrary to Lukić’s suggestion, the
Trial Chamber specifically referred to evidence by Vojnović concerning events in the village of Ješkovo/Jeshkovë
(Trial Judgement, vol. 2, para. 246, fn. 677).
1012
See Lukić’s Appeal Brief, paras, 762, 764, referring to Joseph Maisonneuve, 7 Mar 2007, T. 11180, Božidar Delić,
29 Nov 2007, T. 19336-19337, Exh. P2067. See also Trial Judgement, vol. 2, para. 278, noting that Vojnovi}, Deli},
and Glon~ak were not asked about or did not mention a KLA presence in Prizren town or in Dušanovo/Dushanova in
particular.
1013
Luki} also argues that the Trial Chamber erred because it discounted its own finding concerning significant KLA
activity in 1998 and early 1999 (Lukić’s Appeal Brief, para. 768, referring to Trial Judgement, vol. 2, para. 245). The
Appeals Chamber finds, however, that Luki} has failed to show how evidence of general KLA activity in the border
area between Prizren and Albania renders the Trial Chamber’s specific findings, based on eye-witness evidence,
concerning the reasons that Kosovo Albanian civilians left Pirane/Pirana and Dušanovo/Dushanova erroneous.
1014
Trial Judgement, vol. 2, paras 271-272.
1015
Trial Judgement, vol. 2, para. 285.
1016
Lukić’s Appeal Brief, para. 771, referring to Milo{ Vojnovi}, Exh. 6D1532, paras 36-38, Milo{ Vojnovi},
12 Mar 2008, T. 24184.
1017
Trial Judgement, vol. 1, para. 1214, and references therein.
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below in relation to the individual municipalities”.1018 Although Luki} correctly notes that the Trial
Chamber did not specifically address the bombing of Koriša/Korisha in connection with its
consideration of events in Prizren municipality, he has failed to explain how the evidence he cites of
this bombing, which occurred in mid-May 1999,1019 demonstrates that the Trial Chamber erred in
its conclusions as to the displacements from Du{anovo/Dushanova and Pirane/Pirana a month and a
half earlier.1020
346.

For the foregoing reasons, the Appeals Chamber dismisses ground U of Luki}’s appeal in

part.
4. Uroševac/Ferizaj
347.

The Trial Chamber found that at the beginning of April 1999, houses in and around the

village of Sojevo/Sojeva in Uroševac/Ferizaj municipality were burned, at least two civilians were
killed by the police “and other unidentified armed forces”, and residents were expelled from the
village and forced to walk to Uroševac/Ferizaj town.1021 The Trial Chamber concluded that
“elements of the 243rd Mechanised Brigade of the Priština Corps, reservists, and members of the
MUP were among the forces involved in the expulsion of Kosovo Albanians from [the village of]
Sojevo/Sojeva.”1022 The Trial Chamber also found that on 5 April 1999, a group of approximately
80 “paramilitaries” entered the village of Staro Selo/Fshat i Vjetër, that these “paramilitaries” were
incorporated into the VJ as volunteers, and that many villagers subsequently left their homes after
hearing that the “paramilitaries” had killed at least three people.1023 In addition, the Trial Chamber
found that VJ troops entered the village of Mirosavlje/Mirosala on 8 April 1999 with a tank,
causing people there to flee.1024 The Trial Chamber found that people from these three villages were
first displaced to Uroševac/Ferizaj town and then, from there, many people were sent on buses and
trains to Macedonia and the border crossing at \eneral Janković/Hani I Elezit.1025 The Trial
Chamber concluded that these acts amounted to an attack upon the civilian population of these
villages and concluded that all of the elements of deportation and other inhumane acts (forcible

1018

Trial Judgement, vol. 1, para. 1214.
See Lukić’s Appeal Brief, para. 769, referring to Exh. 6D604 (under seal).
1020
Lukić also makes the general assertion that his claims concerning Prizren municipality are “an example of the
flawed modus of the Judgement as to all Municipalities” (Lukić’s Reply Brief, para. 115). As this claim is wholly
undeveloped, the Appeals Chamber dismisses his argument.
1021
Trial Judgement, vol. 2, para. 998. See also ibid., para. 1169.
1022
Trial Judgement, vol. 2, para. 999. See also ibid., paras 1169, 1250.
1023
Trial Judgement, vol. 2, para. 1002. See also ibid., paras 1169, 1250.
1024
Trial Judgement, vol. 2, para. 1001. See also ibid., paras 1169, 1250.
1025
Trial Judgement, vol. 2, paras 1003, 1250. See also ibid., para. 1169.
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transfer) as crimes against humanity had been satisfied with respect to the villages of
Sojevo/Sojeva, Staro Selo/Fshat i Vjetër, and Mirosavlje/Mirosala.1026
348.

However, when the Trial Chamber considered Lazarević’s responsibility for these crimes, it

stated that they were committed only by the MUP and, consequently, acquitted Lazarević.1027 The
Prosecution challenges Lazarević’s acquittals with respect to each of the three villages.1028
349.

The Trial Chamber also convicted Luki} of committing these crimes (through his

participation in a JCE) under Article 7(1) of the Statute.1029 Luki} challenges these convictions.1030
(a) Prosecution’s appeal
(i) Submissions of the parties
350.

The Prosecution submits that, having made the necessary findings to convict Lazarevi} for

aiding and abetting deportation and other inhumane acts (forcible transfer) as crimes against
humanity in Sojevo/Sojeva, Staro Selo/Fshat i Vjetër, and Mirosavlje/Mirosala, the Trial Chamber
erred in acquitting him of these crimes.1031 Moreover, the Prosecution contends that this acquittal is
inconsistent with the Trial Chamber’s decision to convict Ojdani} for aiding and abetting these
same crimes based on the VJ’s participation1032 and adds that Lazarevi} controlled the Priština
Corps, including the troops in question.1033 According to the Prosecution, the Trial Judgement
offers no explanation for these inconsistent findings and acquittals.1034 In the Prosecution’s view, no
reasonable trial chamber would have acquitted Lazarevi} of aiding and abetting the crimes at issue
and, accordingly, the Prosecution requests that the Appeals Chamber set aside the acquittals and
enter convictions.1035
351.

Lazarević responds that the Trial Chamber correctly found that he was not responsible for

the crimes in the three villages.1036 With regard to the village of Sojevo/Sojeva, he submits that
1026

Trial Judgement, vol. 2, paras 1250-1252.
Trial Judgement, vol. 3, paras 930-932, 1211.
1028
Prosecution’s Appeal Brief, paras 105, 109-113, 119.
1029
Trial Judgement, vol. 3, paras 1138, 1212.
1030
Luki}’s Appeal Brief, paras 101-102. See also ibid., paras 91-93.
1031
Prosecution’s Appeal Brief, paras 105, 109-113, 119, referring, inter alia, to Trial Judgement, vol. 3, para. 932.
1032
Prosecution’s Appeal Brief, para. 111, referring to Trial Judgement, vol. 3, para. 630.
1033
Prosecution’s Appeal Brief, para. 113. The Prosecution submits that the Trial Chamber found that the VJ’s 243rd
Mechanised Brigade was involved in the crimes in Sojevo/Sojeva and further found that troops under Lazarević’s
control participated in crimes in Staro Selo/Fshat i Vjetër (ibid., fn. 278). The Prosecution adds that the village of
Mirosavlje/Mirosala was within the zone of responsibility of the 243rd Mechanised Brigade and cites evidence which,
the Prosecution asserts, shows that the 252nd Tactical Group was also active in the village (ibid.).
1034
Prosecution’s Appeal Brief, para. 105.
1035
Prosecution’s Appeal Brief, para. 119. The Prosecution also argues that the Appeals Chamber should increase
Lazarevi}’s sentence accordingly (ibid.).
1036
Lazarević’s Response Brief, paras 71-73, 81, 87, 96, 99.
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there is no reliable evidence that VJ forces under his command were either deployed or committed
crimes there in April 1999 and he points, inter alia, to discrepancies in the accounts of Bedri Hyseni
and Florim Krasniqi concerning relevant events.1037 In relation to the village of Staro Selo/Fshat i
Vjetër, Lazarević likewise contests the evidence that forces under his authority committed the
crimes in question, pointing to Exhibit P2021, the war diary of the VJ’s 243rd Mechanised Brigade,
as evidence that the VJ was not in the village and adding that there is no conclusive evidence that
the paramilitaries who entered the village on 5 April 1999 were VJ forces or, more specifically,
belonged to elements of the Priština Corps.1038 As to the village of Mirosavlje/Mirosala, Lazarević
argues that the evidence of Florim Krasniqi is unclear and fails to establish that VJ forces
committed crimes there on 8 April 1999.1039 Lazarević challenges the Prosecution’s suggestion that
the village was within the zone of responsibility or activity of VJ forces under his command.1040
Finally, Lazarević asserts that the Trial Chamber overlooked certain US Embassy reports which
describe a KLA presence in Uroševac/Ferizaj municipality, combat between KLA forces and
regular MUP and VJ forces, and bombing in the area of all three villages at the relevant time.1041
352.

In reply, the Prosecution asserts that Lazarević selectively relies on evidence in order to

downplay the participation of the VJ, misreads other evidence, and fails to show that the Trial
Chamber’s finding that the VJ committed the crimes of deportation and forcible transfer in the three
villages was unreasonable.1042
(ii) Analysis
353.

In volume 2 of the Trial Judgement, the Trial Chamber found that Kosovo Albanian

civilians were expelled from or forced to leave the villages of Sojevo/Sojeva, Staro Selo/Fshat i
Vjetër, and Mirosavlje/Mirosala by, inter alia, VJ forces, including reservists, or “paramilitaries”
incorporated into the VJ as volunteers.1043 In volume 3 of the Trial Judgement, however, the Trial
Chamber did not hold Lazarevi} responsible for aiding and abetting the crimes of forcible

1037

Lazarević’s Response Brief, paras 77-81.
Lazarević’s Response Brief, paras 82-87.
1039
Lazarevi}’s Response Brief, paras 88-90.
1040
Lazarević’s Response Brief, paras 92-96, discussing, inter alia, Exh. P1615, Exh. P1971, Exh. P2021. With respect
to Lazarević’s submissions in this regard, the Appeals Chamber observes that he challenges the Prosecution’s
suggestion that: (i) the VJ were involved in the crimes committed; and (ii) the paramilitaries were part of the VJ.
Lazarevi} does not submit not having been in control of the Pri{tina Corps.
1041
Lazarević’s Response Brief, paras 97-98, referring to Exh. 6D1635, Exh. 6D1637, Exh. 6D1638, Exh. 6D1639. See
also Lazarević’s Response Brief, para. 91. He also underscores that the Prosecution neglects to mention that the VJ was
not responsible for maintaining public order in the area, but only for the defence of the country (Lazarević’s Response
Brief, paras 75-76). Lazarevi} refers to his Appeal Brief for his submissions on sentencing (ibid., para. 126).
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Prosecution’s Reply Brief, paras 64-65.
1043
Trial Judgement, vol. 2, paras 998-1004.
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displacement in these villages, stating that these crimes were “carried out by the MUP, without the
participation of the VJ.”1044
354.

These two statements are in direct, material conflict and, when read in isolation, it is unclear

which embodies the Trial Chamber’s actual finding as to the participation of the VJ in the crimes in
Sojevo/Sojeva, Staro Selo/Fshat i Vjetër, and Mirosavlje/Mirosala. The Appeals Chamber notes
however that in the relevant sections of volume 2 of the Trial Judgement, the Trial Chamber
consistently found, based on the evidence presented at trial, that VJ forces, reservists, or volunteers
participated in the events in Sojevo/Sojeva, Staro Selo/Fshat i Vjetër, and Mirosavlje/Mirosala.1045
In these circumstances, and for the reasons already set forth with respect to the Prosecution’s appeal
concerning Kosovska Mitrovica/Mitrovica municipality,1046 the Appeals Chamber considers that the
Trial Chamber’s factual findings relevant to the crimes themselves were pronounced in volume 2 of
the Trial Judgement. Accordingly, the Appeals Chamber does not consider that the Trial Chamber’s
statement in volume 3 of the Trial Judgement that the crimes in Sojevo/Sojeva, Staro Selo/Fshat i
Vjetër, and Mirosavlje/Mirosala were committed without the participation of VJ forces amounts to
a new factual finding.1047 Given that the factual findings set forth in volume 2 of the Trial
Judgement indicate that Kosovo Albanians were expelled from or forced to leave these villages by,
inter alia, VJ forces, reservists, or volunteers,1048 the Appeals Chamber is thus satisfied that the
Trial Chamber’s statement in volume 3 of the Trial Judgement that these crimes were “carried out
by the MUP, without the participation of the VJ”1049 was an oversight. By acquitting Lazarevi} of
aiding and abetting the crimes of forcible displacement in Sojevo/Sojeva, Staro Selo/Fshat i Vjetër,
and Mirosavlje/Mirosala on the basis that these crimes were committed without the participation of
VJ forces, the Trial Chamber erred by failing to apply its own factual finding that VJ forces were
involved in the commission of the crimes.1050
355.

Lazarevi} argues, however, that his acquittal should be sustained because of errors in the

Trial Chamber’s findings and evidence, which he submits is consistent with the acquittal. The
Appeals Chamber will address his arguments pertaining to each village in turn.

1044

Trial Judgement, vol. 3, para. 932.
Trial Judgement, vol. 2, paras 1169, 1250-1252. Moreover, in its discussion of Lazarevi}’s individual criminal
responsibility, the Trial Chamber made specific reference to the involvement of VJ volunteers in the crimes in the
village of Staro Selo/Fshat i Vjetër and was satisfied that these volunteers were under the jurisdiction of the Priština
Corps at the relevant time (ibid., vol. 3, fn. 2326).
1046
See supra, sub-section VI.B.2.
1047
Cf. Deronjić Judgement on Sentencing Appeal, para. 49.
1048
Trial Judgement, vol. 2, paras 998-1004.
1049
Trial Judgement, vol. 3, paras 632, 932.
1050
See Krajišnik Appeal Judgement, para. 318, explaining that where a trial chamber makes the factual findings
necessary to establish a crime but no conviction is entered, the trial chamber’s failure to enter such a conviction
constitutes an error. Cf. Rutaganda Appeal Judgement, paras 572-580.
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a. Sojevo/Sojeva
356.

The Trial Chamber found that among the forces involved in the expulsion of Kosovo

Albanians from the village of Sojevo/Sojeva were “elements of the 243rd Mechanised Brigade of
the Priština Corps, reservists, and members of the MUP”.1051 The Trial Chamber primarily based its
findings concerning events in Sojevo/Sojeva on the evidence of Bedri Hyseni and Florim
Krasniqi.1052 Hyseni gave evidence that he saw, inter alia, three tanks and two anti-aircraft artillery
cannons near his uncle’s house in Sojevo/Sojeva on 2 April 1999, a VJ unit outside the village on
4 April 1999, and two VJ units at the Sojevo/Sojeva school on 6 April 1999.1053 He also described
seeing a group of 18 “paramilitaries” and two “policemen” enter the village on 6 April 1999, who
subsequently burned 90 percent of the houses and killed Kosovo Albanians there.1054 On
10 April 1999, according to Hyseni, a group of villagers informed him that the commander of the
VJ tank unit stationed at the school had given an order for all Sojevo/Sojeva residents to leave and
he and others subsequently left the village.1055 The Trial Chamber concluded that Florim Krasniqi
“partially corroborated this account”, as he gave evidence that he saw from a distance what
appeared to be houses in Sojevo/Sojeva on fire at around this time and on 8 April 1999 he observed
tanks and “paramilitary” soldiers, whom he later explained were VJ reservists, in Sojevo/Sojeva.1056
357.

Lazarevi} challenges the Trial Chamber’s findings as to VJ presence and involvement in

crimes in Sojevo/Sojeva, arguing first that Bedri Hyseni only described paramilitary and police
forces entering the village on 6 April 1999, not VJ forces.1057 The Trial Chamber did not make an
explicit finding as to whether the “paramilitary” soldiers observed by Hyseni on 6 April 1999 were
incorporated into the VJ as reservists or otherwise. The Trial Chamber nonetheless was satisfied
that Hyseni could distinguish between police and those whom he called “paramilitaries”.1058
Moreover, on the basis of Florim Krasniqi’s evidence concerning “paramilitary” soldiers, the Trial
Chamber explicitly found that VJ reservists were among the forces deployed in Sojevo/Sojeva at
the time.1059 Lazarevi} has failed to show how Hyseni’s evidence demonstrates that the Trial
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Trial Judgement, vol. 2, para. 999.
Trial Judgement, vol. 2, paras 960-971.
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Trial Judgement, vol. 2, paras 963-964; Bedri Hyseni, 11 Sep 2006, T. 3096-3097; Bedri Hyseni, Exh. P2270,
(statement of 8 May 1999), p. 2; Bedri Hyseni, Exh. P2270, (statement of 1 Sep 2001), p. 5.
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Trial Judgement, vol. 2, para. 965; Bedri Hyseni, 11 Sep 2006, T. 3097; Bedri Hyseni, Exh. P2270, (statement of
8 May 1999), p. 2; Bedri Hyseni, Exh. P2270, (statement of 1 Sep 2001), p. 5.
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Trial Judgement, vol. 2, paras 970-971; Bedri Hyseni, 11 Sep 2006, T. 3099, 3120-3121; Bedri Hyseni, Exh. P2270,
(statement of 8 May 1999), p. 3; Bedri Hyseni, Exh. P2270, (statement of 1 Sep 2001), p. 6.
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Krasniqi, 8 Sep 2006, T. 3052.
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Lazarević’s Response Brief, para. 79.
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Trial Judgement, vol. 2, para. 968.
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Trial Judgement, vol. 2, para. 968.
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Chamber erred in finding that VJ forces, including VJ reservists, were involved in the expulsion of
Kosovo Albanian civilians from Sojevo/Sojeva.1060
358.

As for Florim Krasniqi, Lazarevi} claims that this witness is “inherently unreliable and

inaccurate” because he was not a direct witness to the events in the village of Sojevo/Sojeva, having
only observed them from a distance.1061 The Trial Chamber took explicit note of the fact that the
witness testified to having seen “in the distance” what appeared to him to be houses on fire in
Sojevo/Sojeva and nonetheless concluded that Krasniqi, who was found to be generally credible
and reliable, “partially corroborated” Hyseni’s account.1062 Lazarevi} has failed to show that the
Trial Chamber erred in this respect or in relying on Florim Krasniqi’s account of seeing, inter alia,
five tanks and “paramilitary” soldiers at a military checkpoint in Sojevo/Sojeva on 8 April 1999 as
confirmation of “the presence of military forces in Sojevo/Sojeva at the time”.1063 Moreover,
although Lazarevi} underscores that Florim Krasniqi saw the military checkpoint in Sojevo/Sojeva
on 8 April 1999 and not 6 April 1999, he has failed to show that this amounts to a meaningful
discrepancy with Hyseni’s account of events on 6 April 1999 such as would render the Trial
Chamber’s findings or its reliance on the evidence of these witnesses erroneous.
359.

With regard to the Trial Chamber’s finding that elements of the 243rd Mechanised Brigade

of the Priština Corps were among the forces involved in the expulsion of Kosovo Albanians from
Sojevo/Sojeva, Lazarevi} notes that Krsman Jelić, the then commander of the VJ’s
243rd Mechanised Brigade, denied that members of his Brigade participated in any crimes against
civilians in the area and he argues that Jelić’s position is “fully supported” by the Brigade’s war
diary, Exhibit P2021, which shows that the Brigade was not deployed in Sojevo/Sojeva at the
relevant time.1064 Insofar as Lazarevi} seeks to show that the Trial Chamber erred in its assessment
of Jelić’s evidence, he ignores the Trial Chamber’s conclusion that Jelić denied allegations with
general statements, “which were subsequently shown to be wrong”, and that because his general
explanations “often were not credible”, the Trial Chamber doubted the reliability of his testimony
where it clashed with that of other witnesses.1065 Lazarevi} challenge is, accordingly, dismissed.

1060

Trial Judgement, vol. 2, paras 998-999. Lazarevi} also suggests that Hyseni stayed in the village until 10 April 1999
“when he himself decided to leave” (Lazarević’s Response Brief, para. 80, referring to Bedri Hyseni, Exh. P2270, p. 6).
As Lazarevi}’s claim in this regard is undeveloped and appears to simply challenge the Trial Chamber’s interpretation
of the evidence, it is dismissed.
1061
Lazarević’s Response Brief, para. 80.
1062
Trial Judgement, vol. 2, paras 955, 966.
1063
Trial Judgement, vol. 2, para. 966, and references therein. Florim Krasniqi observed the checkpoint as he was
passing through Sojevo/Sojeva as part of a convoy (ibid.; Florim Krasniqi, Exh. P2269, (statement of 23 Apr 1999),
p. 5) and not at a distance, as Lazarević appears to suggest (Lazarević’s Response Brief, para. 80).
1064
Lazarević’s Response Brief, para. 78, referring to Trial Judgement, vol. 2, para. 967, Exh. P2021.
1065
Trial Judgement, vol. 2, para. 956. See also ibid., para. 967.
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360.

As for Exhibit P2021, the Appeals Chamber notes that this exhibit makes no mention of the

243rd Mechanised Brigade being present in the village of Sojevo/Sojeva in early April 1999.
However, the Trial Chamber observed Jelić’s testimony that the village of Biba was within the area
of responsibility of the 243rd Mechanised Brigade1066 and is located two kilometres from
Sojevo/Sojeva.1067 The Trial Chamber also noted that Jelić “confirmed the presence of his units in
the municipality”, including that an anti-armour detachment and two of the strongest units of the
243rd Mechanised Brigade were located on the road leading from the village of Grlica/Gërlica
towards Vitina/Viti municipality, located to the southwest of Sojevo/Sojeva.1068 Lazarević has not
addressed this evidence. In light of this and other evidence in the record,1069 Lazarevi} has failed to
show that the Trial Chamber erred in its findings as to elements of the 243rd Mechanised Brigade.
His argument in this regard is therefore dismissed.1070
361.

Finally, Lazarevi} claims that the Trial Chamber overlooked US Embassy reports allegedly

demonstrating, inter alia, a KLA presence in the area and “significant bombardment” of
Sojevo/Sojeva as well as Staro Selo/Fshat i Vjetër and Mirosavlje/Mirosala.1071 Lazarevi} has failed
to show, however, how evidence of a KLA presence in Uroševac/Ferizaj municipality in
February 19991072 demonstrates any error with respect to the Trial Chamber’s findings concerning
events that occurred in Sojevo/Sojeva weeks later. He has likewise failed to show how general
evidence of bombing in the municipality on 11 April 1999 and thereafter1073 shows any error with
regard to the Trial Chamber’s findings concerning events in Sojevo/Sojeva before that date.1074 His
argument in this regard is accordingly dismissed.

b. Staro Selo/Fshat i Vjetër
362.

Based primarily on the evidence of Bajram Bucaliu,1075 a Kosovo Albanian man who

worked as a cashier at the Uroševac/Ferizaj railway station until 25 March 1999, the Trial Chamber
found that on 5 April 1999, approximately 80 “paramilitaries” entered the village of Staro
1066

Trial Judgement, vol. 2, para. 959; Krsman Jelić, 23 Nov 2007, T. 18966; ibid., 27 Nov 2007, T. 19125.
Trial Judgement, vol. 2, para. 952; Bedri Hyseni, Exh. P2270, (statement of 8 May 1999), p. 2.
1068
Trial Judgement, vol. 2, para. 963, fn. 2370; Krsman Jeli}, 23 Nov 2007, T. 18947.
1069
See, e.g., Bedri Hyseni, 11 Sep 2006, T. 3096-3097; Bedri Hyseni, Exh. P2270, (statement of 8 May 1999), p. 2;
Bedri Hyseni, Exh. P2270, (statement of 1 Sep 2001), p. 5; Florim Krasniqi, Exh. P2269, (statement of 23 Apr 1999),
pp. 5-6.
1070
Lazarevi}’s argument that the VJ was not responsible for maintaining public order in Uroševac/Ferizaj municipality
(Lazarević’s Response Brief, paras 75-76) is also dismissed, as he has failed to articulate any error by the Trial
Chamber.
1071
Lazarević’s Response Brief, paras 97-98, referring to Exh. 6D1635, p. 9, Exh. 6D1637, p. 2, Exh. 6D1638, p. 5,
Exh. 6D1639, p. 7.
1072
See Exh. 6D1635.
1073
See Exh. 6D1637; Exh. 6D1639. See also Exh. 6D1638.
1074
See Trial Judgement, vol. 2, paras 963-972, 998.
1075
Trial Judgement, vol. 2, paras 985-995.
1067
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Selo/Fshat i Vjetër and imposed a curfew.1076 It further found that once the news of killings carried
out by these paramilitaries spread among the villagers, many decided to leave their homes.1077
Based on evidence of the equipment in their possession, including military tanks as well as how
they described themselves, the Trial Chamber was satisfied that these “paramilitaries” were
incorporated into the VJ as volunteers.1078
363.

Lazarevi} argues that there is no “decisive evidence” that the “paramilitary forces” in

question were, in fact, VJ forces or belonged to elements of the Priština Corps1079 and he points to
the evidence of Bucaliu, who, he claims, clearly distinguished between the VJ forces who were
present in the village of Staro Selo/Fshat i Vjetër from 2 to 5 April 1999 and the paramilitaries who
subsequently came to the village.1080 However, Lazarevi} has failed to demonstrate how Bucaliu’s
differentiation between the regular VJ forces and the “paramilitaries” he observed, or the similar
distinction made by Hyseni with respect to events in a different village,1081 demonstrates that the
“paramilitary forces” in Staro Selo/Fshat i Vjetër were not VJ volunteers. With respect to
Exhibit P2021,1082 the Appeals Chamber notes that this exhibit makes no mention of the 243rd
Mechanised Brigade being deployed in the area of Staro Selo/Fshat i Vjetër at this time. The
Appeals Chamber observes, however, that Jelić testified that the village of Staro Selo/Fshat i Vjetër
was within the area of responsibility of the 243rd Mechanised Brigade.1083 In light of this evidence,
the Appeals Chamber considers that the absence of any mention in the war diary of the Brigade
being present in the Staro Selo/Fshat i Vjetër is not sufficient to show that the Trial Chamber erred
in its finding.
364.

As for Lazarevi}’s more general claim that there is no “decisive evidence” supporting the

Trial Chamber’s finding,1084 the Appeals Chamber notes that he has failed to address any of the
evidence cited by the Trial Chamber, such as the evidence of military tanks1085 or to show that the

1076

Trial Judgement, vol. 2, paras 1002. See also ibid., vol. 2, para. 1250.
Trial Judgement, vol. 2, paras 1002. See also ibid., vol. 2, para. 1250.
1078
Trial Judgement, vol. 2, para. 1002.
1079
Lazarević’s Response Brief, para. 84.
1080
Lazarević’s Response Brief, para. 84; Bajram Bucaliu, 7 Sep 2006, T. 2984-2985; Bajram Bucaliu, Exh. P2287,
T. 2063-2064; Bajram Bucaliu, Exh. P2298, p. 3.
1081
Bedri Hyseni, 11 Sep 2006, T. 3097-3098; Bedri Hyseni, Exh. P2270, (statement of 8 May 1999), p. 2; Bedri
Hyseni, Exh. P2270, (statement of 1 Sep 2001), p. 5.
1082
See Lazarević’s Response Brief, para. 86.
1083
Trial Judgement, vol. 2, para. 959; Krsman Jelić, 23 Nov 2007, T. 18966-18967. In addition, the Trial Chamber also
noted that, although Jelić claimed the VJ was never in the village of Staro Selo/Fshat i Vjetër, he did concede that to the
south-east of the village there was one unit which was preparing defence from “aggression” (Trial Judgement, vol. 2,
para. 987; Krsman Jelić, 23 Nov 2007, T. 18938).
1084
Lazarević’s Response Brief, para. 84.
1085
See Trial Judgement, vol. 2, paras 990-991, 1002; ibid., vol. 3, fn. 2326. See also ibid., vol. 2, para. 959, noting that
Jelić gave evidence that his forces were reinforced with volunteers during March and April 1999.
1077
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Trial Chamber’s reliance on this evidence was erroneous. His arguments in this regard are
unsubstantiated and, accordingly, dismissed.1086

c. Mirosavlje/Mirosala
365.

Based primarily on the evidence of Florim Krasniqi,1087 the Trial Chamber found that at the

beginning of April 1999 VJ units were positioned in the village of Softovic/Softoviq (also known as
Softaj) and shelled in the direction of Rahovica/Rahovicë and Zlatare/Zllatar villages, located near
the village of Mirosavlje/Mirosala.1088 The Trial Chamber also accepted that approximately
1,000 displaced people arrived in Mirosavlje/Mirosala at the beginning of April 19991089 and found
that VJ troops then entered the village on 8 April 1999 with a tank, causing people in the village to
flee.1090 In reaching its legal findings with regard to Uroševac/Ferizaj municipality, the Trial
Chamber further noted that the Serbian forces operating in Mirosavlje/Mirosala and the other
relevant villages at the time “either directly ordered the Kosovo Albanians to leave their homes, or
caused them to leave by their violent and intimidating behaviour”, and it was satisfied that the
events in Mirosavlje/Mirosala constituted an attack upon the civilian population of the village.1091
366.

Lazarevi} submits that the passage of a sovereign state’s armed forces through its territory

“is a legitimate act” and he contends that Florim Krasniqi’s evidence is insufficient to establish that
any crimes were committed against civilians in Mirosavlje/Mirosala.1092 The Appeals Chamber
recalls that the term “forced”, when used in reference to the crimes of deportation and forcible
transfer, is not limited to the use of physical force to displace the victims.1093 Threat of force or
coercion, such as fear of violence, duress, detention, psychological oppression, and other such
circumstances, may create an environment where there is no choice but to leave, thus amounting to
forcible displacement.1094

1086

Lazarevi}’s arguments with regard to Exhibit P2021, KLA presence, and bombing in the area are dismissed for the
same reasons set forth above with respect to the village of Sojevo/Sojeva (see supra, sub-section VI.B.4.(a)(ii)a.).
1087
Trial Judgement, vol. 2, paras 977-984.
1088
Trial Judgement, vol. 2, para. 1000.
1089
Trial Judgement, vol. 2, para. 1000.
1090
Trial Judgement, vol. 2, paras 1001, 1250.
1091
Trial Judgement, vol. 2, paras 1250-1251.
1092
Lazarević’s Response Brief, paras 90-91. Lazarevi} also contends that it is unclear from Florim Krasniqi’s evidence
whether the forces in question actually entered the village of Mirosavlje/Mirosala or, instead, stayed in the periphery or
passed through (ibid., para. 89, discussing Trial Judgement, vol. 2, para. 981). In light of the Trial Chamber’s explicit
finding that the VJ entered the village (Trial Judgement, vol. 2, para. 1001), Lazarevi}’s argument appears to simply
question the Trial Chamber’s interpretation of the evidence and fails to articulate any error. It is, accordingly,
dismissed.
1093
Krajišnik Appeal Judgement, paras 319, 333; Stakić Appeal Judgement, paras 281-283. See also Trial Judgement,
vol. 1, para. 165.
1094
Krajišnik Appeal Judgement, para. 319; Stakić Appeal Judgement, paras 281-283.
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367.

In this regard, the Appeals Chamber notes that Florim Krasniqi described, inter alia,

observing, from the “vicinity” of Mirosavlje/Mirosala, the shelling of Rahovica/Rahovicë and
Zlatare/Zllatar villages, and that he later learned that four people in these villages had been killed
and five wounded due to the shelling.1095 Florim Krasniqi also questioned about 20 to 30 of the
approximately 1,000 displaced people who arrived in Mirosavlje/Mirosala in early April 1999,
seeking safety,1096 as Mirosavlje/Mirosala “was calm and the Serb forces had not yet entered [the]
village at that point.”1097 He was told that Serbian forces had entered their villages, searched houses,
and forced them to leave their villages.1098 Florim Krasniqi further explained that subsequently on
8 April 1999 he saw several green military vehicles, including a tank and a number of APCs,
travelling in the direction of Mirosavlje/Mirosala1099 and as the military convoy approached, several
soldiers jumped from the APCs and began running towards houses in the village,1100 which “created
a great deal of fear and started to panic the people”.1101 He, his brothers, and other villagers then
fled Mirosavlje/Mirosala.1102 In light of the evidence in the record, including Florim Krasniqi’s
evidence concerning the shelling of other villages, what he learned from displaced people who
arrived in Mirosavlje/Mirosala, and the manner in which the VJ forces entered Mirosavlje/Mirosala,
the Appeals Chamber is not persuaded that the Trial Chamber erred in relying upon this evidence to
find that the VJ’s entry into Mirosavlje/Mirosala amounted to “violent and intimidating behaviour”
causing the villagers there to flee.1103
368.

Lazarević also takes issue with the finding that the VJ’s 243rd Mechanised Brigade was

engaged in an operation in the village of Mirosavlje/Mirosala on 8 April 1999, pointing to the

1095

Trial Judgement, vol. 2, paras 978-979; Florim Krasniqi, Exh. P2269, (statement of 23 Apr 1999), p. 2.
Trial Judgement, vol. 2, para. 979; Florim Krasniqi, 8 Sep 2006, T. 3063; Florim Krasniqi, Exh. P2269, (statement
of 23 Apr 1999), pp. 2-4. Florim Krasniqi also described how many of those who had arrived in the village, having fled
the nearby villages, arrived with very few belongings and only the clothes on their backs, many with bare feet
(Exh. P2269, (statement of 23 Apr 1999), p. 4).
1097
Florim Krasniqi, 8 Sep 2006, T. 3063, Florim Krasniqi, Exh. P2269, (statement of 23 Apr 1999), pp. 2-3. See also
Trial Judgement, vol. 2, para. 979.
1098
Trial Judgement, vol. 2, para. 979; Florim Krasniqi, 8 Sep 2006, T. 3063; Florim Krasniqi, Exh. P2269, (statement
of 23 Apr 1999), pp. 2-4. Florim Krasniqi also heard accounts that Serbian forces had killed and injured several
individuals, and he himself saw several of the victims who had been shot. See Florim Krasniqi, Exh. P2269, (statement
of 23 Apr 1999), pp. 3-4.
1099
Trial Judgement, vol. 2, para. 981; Florim Krasniqi, Exh. P2269, (statement of 23 Apr 1999), p. 5.
1100
Trial Judgement, vol. 2, para. 981; Florim Krasniqi, Exh. P2269, (statement of 23 Apr 1999), p. 5.
1101
Florim Krasniqi, Exh. P2269, (statement of 23 Apr 1999), p. 5.
1102
Trial Judgement, vol. 2, para. 981; Florim Krasniqi, 8 Sep 2006, T. 3074; Florim Krasniqi, Exh. P2269, (statement
of 23 Apr 1999), p. 5.
1103
Trial Judgement, vol. 2, para. 1251. The Appeals Chamber notes, moreover, that Florim Krasniqi gave evidence that
the soldiers’ advance towards the village provoked a significant amount of fear and panic among the civilian population
(Florim Krasniqi, Exh. P2269, (statement of 23 Apr 1999), p. 5; Florim Krasniqi, 8 Sep 2006, T. 3074-3076, 30823083). He further stated that his knowledge of what had occurred in other villages made him afraid for himself and for
his family (ibid.). Although this evidence is not explicitly addressed in the Trial Judgement, the Appeals Chamber notes
that the Trial Chamber underscored that, “where an item of evidence is not mentioned in this Judgement, it does not
mean that it has not been considered” (Trial Judgement, vol. 1, para. 64. See also Kupreškić et al. Appeal Judgement,
para. 458; Čelebići Appeal Judgement, para. 481).
1096
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Brigade’s war diary, Exhibit P2021,1104 which makes no mention of the Brigade being present on
that date. However, in light of trial chambers’ broad discretion in weighing evidence,1105 the eyewitness evidence of Florim Krasniqi and the other evidence in the record,1106 the Appeals Chamber
is not persuaded that the Trial Chamber erred in finding that “VJ troops” entered
Mirosavlje/Mirosala simply because there is other evidence which, Lazarević asserts, is
inconsistent.1107

d. Conclusion
369.

For the foregoing reasons, the Appeals Chamber is satisfied that the evidence before the

Trial Chamber would lead a reasonable trier of fact to find that the only reasonable inference was
that crimes of forcible displacement were committed in Sojevo/Sojeva, Staro Selo/Fshat i Vjetër,
and Mirosavlje/Mirosala by, inter alia, VJ forces, including reservists or volunteers. The Appeals
Chamber considers that the Trial Chamber erred by failing to apply the factual findings made in
volume 2 in volume 3 of the Trial Judgement. The Appeals Chamber accordingly grants, in part, the
fifth ground of the Prosecution’s appeal insofar as it relates to Sojevo/Sojeva, Staro Selo/Fshat i
Vjetër, and Mirosavlje/Mirosala. The impact of these findings, if any, on Lazarevi}’s liability will
be addressed in the section concerning his individual criminal responsibility.1108
(b) Luki}’s appeal
(i) Submissions of the parties
370.

Luki} challenges the Trial Chamber’s reliance on Bedri Hyseni’s testimony with regard to

events in the village of Sojevo/Sojeva. In particular, Luki} asserts that Hyseni’s claim that the
police wore blue-black uniforms is unacceptable, as the police wore blue or blue-camouflage
uniforms, and he argues that the witness made several other statements that demonstrate his
1104

Lazarević’s Response Brief, paras 92-93, discussing Prosecution’s Appeal Brief, fn. 278, Exh. P2021.
See Kraji{nik Appeal Judgement, para. 27; Marti} Appeal Judgement, para. 19; Strugar Appeal Judgement,
para. 21. See also Br|anin Appeal Judgement, para. 24; Čelebići Appeal Judgement, para. 481; Gacumbitsi Appeal
Judgement, para. 115.
1106
The Trial Chamber considered evidence, inter alia, from Jelić that Mirosavlje/Mirosala was within the 243rd
Mechanised Brigade’s zone of responsibility, that there were VJ forces in the vicinity of the nearby villages of
Softovic/Softoviq, Rahovica/Rahovicë, and Zlatare/Zllatar, and that the Brigade employed tanks, albeit of a different
type than that described by Florim Krasniqi (Trial Judgement, vol. 1, para. 618; ibid., vol. 2, paras 959, 978, 982).
1107
Lazarević also disputes the Prosecution’s argument that Exhibits P1615 and P1971 demonstrate that the 252nd
Tactical Group was active in Mirosavlje/Mirosala (Lazarević’s Response Brief, paras 92, 94-95, discussing
Prosecution’s Appeal Brief, fn. 278, Exh. P1615, p. 70, Exh. P1971). Lazarević correctly observes that these exhibits
relate to events several days or weeks after 8 April 1999, but has failed to articulate any error by the Trial Chamber
warranting the Appeals Chamber’s intervention. Lazarevi}’s remaining arguments with regard to KLA presence and
bombing in the area are dismissed for the same reasons set forth above with respect to the village of Sojevo/Sojeva
(see supra, sub-section VI.B.4.(a)(ii)a.).
1108
See infra, sub-section VIII.B.5.
1105
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arbitrariness and unreliability.1109 The Prosecution responds that Luki}’s argument concerning
Hyseni’s evidence about police uniforms merely repeats his submission at trial and should be
dismissed.1110
(ii) Analysis
371.

The Appeals Chamber notes that the Trial Chamber found that Luki} was a member of a

JCE1111 and that crimes of both the MUP and the VJ were imputable to him as member of this JCE,
including crimes of forcible displacement.1112 Accordingly, even if Luki} could establish that the
Trial Chamber erred in finding that members of the MUP were involved in the specific crimes at
issue, he has failed to show how this would render his conviction unsafe, given the involvement of
VJ members in these same crimes and his responsibility for the crimes of both the MUP and the
VJ.1113 Given that VJ members were involved in the crimes at Sojevo/Sojeva as set forth above1114
and that Luki}, as a member of the JCE, incurs responsibility for the crimes of both the MUP and
the VJ, he has failed to demonstrate how the Trial Chamber’s alleged error in relying upon, inter
alia, Hyseni’s evidence concerning the involvement of the MUP in those crimes would have
affected his convictions. His remaining arguments concerning Hyseni’s evidence are
unsubstantiated or likewise fail to show any error with regard to the Trial Chamber’s findings as to
VJ involvement.1115

1109

Luki}’s Appeal Brief, paras 101-102. See also ibid., para. 93.
Prosecution’s Response Brief (Luki}), para. 104.
1111
Trial Judgement, vol. 3, paras 1130-1131. Lukić’s challenges with respect to the Trial Chamber’s findings regarding
his JCE membership are addressed below (see infra, sub-section VII.F.).
1112
Trial Judgement, vol. 3, paras 1132-1133.
1113
Lukić’s submissions concerning protections provided by the MUP to civilians (Lukić’s Appeal Brief, para. 811;
Luki}’s Reply Brief, para. 124) as well as his claims that the Trial Chamber overlooked evidence that the
“paramilitaries” present in @egra/Zhegra were VJ reservists or volunteers (Lukić’s Appeal Brief, para. 800) and that
armed locals who wore solid blue uniforms in Vladovo/Lladova could have been part of the Civilian Protection, not of
the police (Luki}’s Appeal Brief, para. 100), are rejected on this same basis. Further, the Appeals Chamber notes that,
although Lukić has challenged the Trial Chamber’s findings as to his membership in the JCE (see infra,
sub-section VII.F.), he has not made specific challenges as to the Trial Chamber’s findings of MUP involvement in
crimes in a number of municipalities.
1114
See supra, sub-section VI.B.4.(a)(ii)a.
1115
Luki} also challenges the Trial Chamber’s evaluation of witnesses’ evidence in identifying perpetrators of crimes as
members of MUP forces and its findings on police uniforms and insignia in general (Luki}’s Appeal Brief, paras 89103), arguing that: (i) the police uniforms were blue or blue-camouflaged, which is clearly different from the colour
black contrary to the Trial Chamber’s finding (Luki}’s Appeal Brief, paras 93 (referring to Trial Judgement, vol. 1,
para. 708, Radojica Nikčević, 26 Feb 2008, T. 23235), 101 (referring to Trial Judgement, vol. 1, paras 965, 968, 1089,
Isuf Zhuniqi, 27 Sep 2006, T. 4106-4107, Sabri Popaj, 2 Nov 2006, T. 5766)); and (ii) none of the police wore white
ribbons in 1999 contrary to some witness testimony (Luki}’s Appeal Brief, paras 94 (referring to Trial Judgement,
vol. 1, para. 715, Isuf Zhuniqi, 27 Sep 2006, T. 4126, Exh. 6D237, Exh. 6D579, Exh. 6D667), 96 (referring to
Abdylhaqim Shaqiri, 5 Sep 2006, T. 2789), 103). Concerning the colour of police uniforms, the Trial Chamber found,
based on various witness testimony and photographs, that uniforms described by a witness as “solid blue uniforms,
comprised of light blue shirts, navy-blue trousers and navy-blue jackets”, could be “described as very dark blue, almost
black in colour” (Trial Judgement, vol. 1, para. 708, and references therein). Concerning the ribbons, the Trial Chamber
noted that in the middle of April 1999, MUP members were “instructed to use different combinations of yellow, blue,
and red ribbons on different dates” but also noted, and accepted, the evidence of a number of eye-witnesses that MUP
forces wore “different colored ribbons” or armbands – including white ones – on their uniforms in late March and early
1110
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372.

For the foregoing reasons, the Appeals Chamber dismisses sub-ground D(2) of Luki}’s

appeal in part.
5. \akovica/Gjakova
373.

The Trial Chamber found that members of the VJ, inter alia, participated in the commission

of deportation and other inhumane acts (forcible transfer) as crimes against humanity in
\akovica/Gjakova town and in Dobro{/Dobrosh, Ramoc, Korenica/Korenicë, Meja/Mejë, and other
villages in the Reka/Caragoj valley, all in \akovica/Gjakova municipality.1116 Lazarević was
convicted for aiding and abetting these crimes under Article 7(1) of the Statute.1117 He challenges
these convictions.1118
(a) \akovica/Gjakova town
374.

The Trial Chamber found that, from the start of the NATO bombing through May 1999,

both VJ and MUP forces targeted Kosovo Albanian civilians and created an atmosphere of terror in
\akovica/Gjakova town.1119 The Trial Chamber also found that the MUP and paramilitaries were
responsible for burning the houses of Kosovo Albanians in the town in March and April 1999,1120
and it concluded that this and other activity contributed to an atmosphere of fear and violence
created by the MUP and, later, the VJ in the town.1121 It further found that following the killing of
members of their families by MUP forces, Lulzim Vejsa, Hani Hoxha, Dren Caka, and K74 left
\akovica/Gjakova town at the start of April 1999 out of fear of further actions by the MUP.1122 The
Trial Chamber found that MUP and VJ forces controlled their departure, along with that of
significant numbers of other Kosovo Albanian residents, and it concluded that the residents were

April 1999 (Trial Judgement, vol. 1, para. 715, and references therein. See also ibid., vol. 2, para. 323, and reference
therein). With respect to Luki}’s various arguments concerning the Trial Chamber’s general findings on police
uniforms, Appeals Chamber considers that he merely requests that the Appeals Chamber weigh and interpret the
evidence differently without showing any error on the part of the Trial Chamber. Likewise, Luki}’s arguments that
witnesses who provided evidence on uniforms and ribbons were influenced and or misled by the Prosecution are
unfounded and undeveloped (see Luki}’s Appeal Brief, paras 91, 94, 96, 101). Accordingly, the Appeals Chamber
dismisses the part of Luki}’s sub-ground D(2), impugning the Trial Chamber’s general findings on police uniforms. His
arguments challenging findings based on evidence about perpetrators at specific crime sites are addressed in the
relevant sub-sections.
1116
Trial Judgement, vol. 2, paras 1189-1191, 1194-1196.
1117
Trial Judgement, vol. 3, paras 930, 1211.
1118
Lazarević’s Appeal Brief, paras 31-92. See also ibid., paras 237-247. The Appeals Chamber notes that Lazarevi}’s
Appeal Brief erroneously contains two sub-grounds referred to as “1(c)”, the first relating to Dečani/Deçan municipality
and the second to \akovica/Gjakova municipality.
1119
Trial Judgement, vol. 2, paras 147, 1159, 1189.
1120
Trial Judgement, vol. 2, para. 145. The Trial Chamber stated that “[t]he only evidence of VJ involvement in the
burning of Kosovo Albanian houses in \akovica/Gjakova town at this stage was that provided by K90, who testified
about his own participation” (ibid.).
1121
Trial Judgement, vol. 2, para. 147. See also ibid., paras 1159, 1189.
1122
Trial Judgement, vol. 2, para. 147. See also ibid., para. 1159.
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expelled over the border to Albania.1123 In addition, the Trial Chamber found that the VJ was
involved in arson and the MUP in arson and looting in the town in May 1999.1124Although the Trial
Chamber was satisfied that the KLA had “some presence” in and around \akovica/Gjakova town in
late March 1999,1125 it concluded that Kosovo Albanian civilians in the town were targeted and that
these events amounted to an attack upon the town’s civilian population.1126
(i) Submissions of the parties
375.

Lazarević asserts that the Trial Chamber erred in fact in its findings with regard to

\akovica/Gjakova town and that a reasonable trier of fact would have concluded, inter alia, that the
VJ did not influence the “migrations” of the town’s residents.1127 Lazarevi} challenges the Trial
Chamber’s finding that the KLA had only “some presence” in and around \akovica/Gjakova town
in late March 1999, arguing that the Trial Chamber failed to adequately consider reports from the
US Embassy in Skopje which, he suggests, are corroborated by Defence evidence and show that
KLA units had penetrated into the town and attacked the town’s centre.1128 He also contends that
bombing raids and fighting between the “forces of order” and the KLA in \akovica/Gjakova town
constitute “a clear reason for migrations of its residents”, and suggests that the Trial Chamber failed
to consider evidence of NATO air strikes on 10 April 1999.1129 Lazarević contests the Trial
Chamber’s finding that members of the VJ controlled the departure of residents from the town,
arguing that this finding is not supported by the witness evidence upon which the Trial Chamber
relied and asserting that VJ members, in fact, offered help to departing residents.1130 Finally, he
submits that the Trial Chamber erred in finding, based on the unreliable identification evidence of
Fuat Haxhibeqiri, that the VJ participated in arson in \akovica/Gjakova town, thereby creating an
atmosphere of fear and violence.1131

1123

Trial Judgement, vol. 2, paras 147, 1159, 1189.
Trial Judgement, vol. 2, para. 147.
1125
Trial Judgement, vol. 2, para. 115.
1126
Trial Judgement, vol. 2, para. 1189.
1127
Lazarević’s Appeal Brief, paras 31, 41, referring to Trial Judgement, vol. 2, paras 147, 1159. Repeating several of
his factual arguments, Lazarević also argues that the Trial Chamber erred as a matter of law in failing to explain how it
reached its conclusion “in direct contradiction” to the evidence of Prosecution witnesses (ibid., para. 239. See also ibid.,
paras 223-230, 237-238).
1128
Lazarević’s Appeal Brief, paras 32-33, referring, inter alia, to Trial Judgement, vol. 2, para. 112, Exh. 6D1638,
p. 3, Exh. 6D1639, p. 3. He also suggests that “[a] reasonable number of facts demonstrates that there was a strong
presence of KLA members in [\akovica/Gjakova town] over a longer period of time during the bombings and that
heavy fights were held in the town itself” (Lazarević’s Appeal Brief, para. 33).
1129
Lazarević’s Appeal Brief, paras 34-35, referring, inter alia, to Exh. 6D1638, p. 3.
1130
Lazarević’s Appeal Brief, paras 36-39, 238. See also Appeal Hearing, 13 Mar 2013, AT. 395-396. According to
Lazarević, Dren Caka and K74 made no reference to VJ members in their testimony, Lulzim Vejsa only mentioned
encountering members of the VJ right before the state border with Albania, and Hani Hoxha described seeing the VJ in
\akovica/Gjakova town but does not refer to any acts by the VJ against civilians (ibid., paras 37-38. See also ibid.,
para. 238).
1131
Lazarević’s Appeal Brief, paras 31, 40, 237.
1124
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376.

According to the Prosecution, Lazarevi}’s arguments should be summarily dismissed and, in

any event, fail on the merits.1132 The Prosecution asserts, inter alia, that the reports of the
US Embassy in Skopje discuss the situation on 11 and 17 April 1999 and are therefore irrelevant to
the Trial Chamber’s finding concerning the KLA presence in and around \akovica/Gjakova town
in late March 1999, the time-frame to which Lazarevi} refers.1133 The Prosecution likewise disputes
his suggestion that NATO air strikes led residents to leave, noting that Lazarevi} ignores relevant
findings and cites evidence that actually undermines his argument.1134 In the Prosecution’s view, the
Trial Chamber reasonably accepted the consistent, reliable evidence of Hani Hoxha and Lulzim
Vejsa in finding that the VJ controlled the departure of Kosovo Albanians from \akovica/Gjakova
town and Lazarevi} mischaracterises witness evidence in this regard.1135 Finally, the Prosecution
avers that Lazarevi} fails to show any error in the Trial Chamber’s careful approach to Fuat
Haxhibeqiri’s evidence concerning the VJ’s involvement in arson in May 1999, adding that the
witness’s evidence is corroborated by Exhibit P1993, the minutes of a MUP Staff meeting.1136
377.

In reply, Lazarevi} rejects the Prosecution’s suggestion that the April 1999 reports of the

US Embassy in Skopje are irrelevant and states that he is contesting the Trial Chamber’s findings
related to the entire period of March-May 1999.1137 He likewise disputes the Prosecution’s
argument that he failed to address relevant findings regarding why residents left the town1138 and
argues that the Prosecution misinterprets the evidence of NATO air strikes, ignoring the context in
which the evidence was presented.1139 According to Lazarevi}, the Prosecution also misinterprets
the evidence of Hani Hoxha and Lulzim Vejsa, which, he claims, shows that the VJ was far away
from \akovica/Gjakova town and was transporting civilians “in the area along the very border” to
protect them from mines and NATO air strikes.1140 Finally, Lazarevi} disputes the Prosecution’s
suggestion that Exhibit P1993 corroborates the evidence of the VJ’s involvement in arson in
\akovica/Gjakova town on the ground that it does not refer specifically to the town.1141

1132

Prosecution’s Response Brief (Lazarevi}), paras 56-57.
Prosecution’s Response Brief (Lazarevi}), paras 58-59.
1134
Prosecution’s Response Brief (Lazarevi}), paras 60-61, referring, inter alia, to Trial Judgement, vol. 2, paras 140,
147, 1159, Exh. 6D1638, p. 3.
1135
Prosecution’s Response Brief (Lazarevi}), para. 62. The Prosecution adds that Lazarevi} is incorrect in suggesting
that the VJ sought to assist Kosovo Albanians (ibid.).
1136
Prosecution’s Response Brief (Lazarevi}), paras 63-64. The Prosecution further argues that Fuat Haxhibeqiri’s
evidence in this regard was corroborated and that even if the Trial Chamber erred in relying upon Haxhibeqiri’s
evidence, Lazarevi} fails to show how this error renders unreasonable its findings concerning the expulsion of Kosovo
Albanians more than a month earlier (ibid., paras 64-65).
1137
Lazarevi}’s Reply Brief, para. 36, referring, inter alia, to Trial Judgement, vol. 2, para. 147.
1138
Lazarevi}’s Reply Brief, paras 37-38.
1139
Lazarevi}’s Reply Brief, para. 39.
1140
Lazarevi}’s Reply Brief, paras 40-41. See also ibid., paras 38, 530. Lazarevi} submits that this evidence is
corroborated by the testimony of Defence witnesses and material evidence from the relevant time period (ibid., para. 41,
referring to Exh. 5D891, Lazarević’s Appeal Brief, paras 530 (discussing evidence of Jevtović), 531).
1141
Lazarevi}’s Reply Brief, para. 42.
1133
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(ii) Analysis
378.

In considering evidence in relation to \akovica/Gjakova town, the Trial Chamber noted that

several reports from the US Embassy in Skopje dated 11 to 19 April 1999 indicated that on or after
11 April 1999 KLA forces entered \akovica/Gjakova town “and started to make gains in the
town.”1142 Lazarevi} claims that the Trial Chamber did not adequately consider the contents of these
reports, but the Appeals Chamber recalls that the Trial Chamber has broad discretion in weighing
evidence and is not required to articulate every step of its reasoning or to list every piece of
evidence, which it considers in making its finding.1143 In any event, Lazarevi} has failed to show
how any information contained in the cited reports renders the Trial Chamber’s finding
unreasonable that the KLA had “some presence” in and around \akovica/Gjakova town in late
March 19991144 or any other findings related to VJ conduct during the period of March through
May 1999.1145 His argument in this regard is therefore dismissed.1146
379.

The Appeals Chamber also dismisses Lazarevi}’s argument that a reasonable trier of fact

would have found that NATO air strikes constituted a “clear reason” for the departure of civilians
from \akovica/Gjakova town. Lazarevi} simply challenges the Trial Chamber’s interpretation of
the evidence without addressing its relevant factual findings1147 and has failed to show that the
evidence before the Trial Chamber could not lead a reasonable trier of fact to reach the same
conclusion in light of the other evidence in the record.1148 Moreover, the Appeals Chamber notes
that Lazarevi} has failed to show how a report concerning NATO air strikes on 10 April 1999,
which occurred after Hani Hoxha, Lulzim Vejsa, and many other residents left the town,1149
demonstrates that the Trial Chamber’s findings as to the reasons residents left are unreasonable.
380.

Turning to Lazarevi}’s argument that the Trial Chamber erred in concluding that the VJ

controlled the departure of a number of Kosovo Albanians from \akovica/Gjakova town, the
1142

Trial Judgement, vol. 2, para. 112, referring to Exh. 6D1637, p. 5, Exh. 6D1638, p. 2, Exh. 6D1639, p. 3.
See Kraji{nik Appeal Judgement, para. 27; Marti} Appeal Judgement, para. 19; Strugar Appeal Judgement,
para. 21. See also Br|anin Appeal Judgement, para. 24; Čelebići Appeal Judgement, para. 481; Gacumbitsi Appeal
Judgement, para. 115.
1144
Trial Judgement, vol. 2, para. 115.
1145
E.g., Trial Judgement, vol. 2, para. 147, finding that the MUP and VJ forces created an atmosphere of fear and
violence in Ðakovica/Gjakova town, that they controlled the departure of civilians from the town at the start of
April 1999, and that the VJ was involved in arson in the town in May 1999.
1146
The Appeals Chamber likewise rejects Lazarevi}’s suggestion that “[a] reasonable number of facts demonstrates
that there was a strong presence of KLA members in [\akovica/Gjakova town] over a longer period of time”
(Lazarević’s Appeal Brief, para. 33), as he fails to cite any evidence in support of his argument.
1147
E.g., Trial Judgement, vol. 2, para. 147, finding, based upon the “consistent” and “reliable” evidence of Vejsa,
Hoxha, Caka, and K74, that their sudden departure from Ðakovica/Gjakova town “was precipitated by the killing of
members of their families by MUP forces, and their fear of the further actions of those forces.” See also ibid.,
paras 139-140, and references therein.
1148
Lazarevi}’s claim that “heavy fights” with the KLA caused residents of Ðakovica/Gjakova town to leave
(Lazarević’s Appeal Brief, para. 35) is unsubstantiated and, accordingly, dismissed.
1149
Trial Judgement, vol. 2, paras 139-140, 147, and references therein.
1143
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Appeals Chamber observes that the Trial Chamber did not specify by what means VJ forces
controlled this departure. The Trial Chamber indicated, however, that it found the “consistent
evidence of Lulzim Vejsa, Hani Hoxha, Dren Caka, and K74 relating to their departure from
\akovica/Gjakova town at the start of April 1999 to be reliable.”1150 In this context, the Appeals
Chamber notes that Hoxha described seeing “police and army” on almost every street corner as he
left the town1151 and Hoxha and Vejsa both gave evidence that, upon leaving the town with a
convoy of other Kosovo Albanians, they and others were stopped by members of the VJ and
detained for several hours.1152 According to Vejsa, the VJ then told the people to continue to the
border with Albania1153 and, according to Hoxha, as the convoy approached the border, VJ forces
collected the elderly and transported them to the border on tractor trailers.1154
381.

Although Lazarevi} contends that Vejsa only mentions seeing members of the VJ “right

before” the border with Albania,1155 he has not explained how this fact, even if established,1156
would render the Trial Chamber’s finding unreasonable that the VJ, together with MUP forces,
controlled the departure of Vejsa and others from \akovica/Gjakova town. As for Lazarevi}’s
claim that the VJ’s transportation of certain Kosovo Albanians to the border was undertaken to
ensure their safety, the Appeals Chamber notes that he challenges the Trial Chamber’s
interpretation of the evidence of Hoxha and Vejsa without showing that its interpretation of that
evidence, including the evidence that some of the town’s residents were detained and then directed
to the Albanian border by the VJ,1157 was unreasonable.1158 His arguments in this regard are,
accordingly, dismissed.

1150

Trial Judgement, vol. 2, para. 147.
Hani Hoxha, Exh. P2267, p. 5. See also Trial Judgement, vol. 2, para. 139.
1152
Hani Hoxha, Exh. P2267, p. 5; Hani Hoxha, 11 Aug 2006, T. 1550; Lulzim Vejsa, Exh. P2350, p. 4. See also Trial
Judgement, vol. 2, para. 139.
1153
Lulzim Vejsa, Exh. P2350, p. 4.
1154
Hani Hoxha, Exh. P2267, p. 5. Vejsa also stated that he and his father-in-law were among those put on a truck by
the VJ and taken to the border (Lulzim Vejsa, Exhibit P2350, p. 4). As Lazarevi} argues and the Prosecution appears to
concede (compare Lazarević’s Appeal Brief, para. 37, with Prosecution’s Response Brief (Lazarevi}), para. 62), Caka
and K74 did not offer any evidence concerning the role of the VJ in facilitating the departure of residents from
\akovica/Gjakova town (see also Trial Judgement, vol. 2, paras 139-140, and references therein).
1155
Lazarević’s Appeal Brief, para. 37.
1156
The Appeals Chamber observes that Hoxha indicated that he, like Vejsa, was detained for several hours by VJ
forces, and that this occurred only three kilometres outside of \akovica/Gjakova town (Hani Hoxha, Exh. P2267, p. 5;
Hani Hoxha, 11 Aug 2006, T. 1550. See also Trial Judgement, vol. 2, para. 139; Lulzim Vejsa, Exh. P2350, p. 4;
Lulzim Vejsa, 27 Sep 2006, T. 4081-4082).
1157
Trial Judgement, vol. 2, para. 139, and references therein.
1158
Lazarević also refers to Exhibit 5D891 and the evidence of Jevtovi} in support of his assertion that the VJ showed
“care” for civilians by transporting them to the border (Lazarević’s Reply Brief, para. 41, referring, inter alia, to
Exh. 5D891; Lazarević’s Appeal Brief, paras 527, 530-531, referring, inter alia, to Trial Judgement, vol. 3, para. 850).
The Appeals Chamber notes, however, that Exhibit 5D891, an order of the 549th Motorised Brigade, is dated
18 April 1999, well after the start of April 1999 when Hoxha, Vejsa, and others left \akovica/Gjakova town, and that
the Trial Chamber did not find Jevtovi} to be a reliable witness “on controversial matters” (Trial Judgement, vol. 2,
para. 91). Lazarević’s claims in this regard are, accordingly, dismissed.
1151
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382.

As to Lazarevi}’s challenge to the reliability of Haxhibeqiri’s evidence that VJ members

participated in arson in May 1999, the Appeals Chamber observes that the Trial Chamber expressly
noted its reservations concerning Haxhibeqiri’s evidence and explained that it would only rely on
his evidence when that evidence was based on “direct personal experience or else is consistent with
other evidence from independent sources”.1159 The Trial Chamber thus declined to rely on portions
of Haxhibeqiri’s evidence1160 but accepted his account of arson committed by, inter alia, VJ
members in \akovica/Gjakova town in May 1999 because he witnessed the arson himself and his
evidence was consistent with other evidence, namely, a MUP report describing the burning of
houses by VJ reservists.1161 Recalling that trial chambers may reasonably accept certain parts of a
witness’s testimony but reject others,1162 the Appeals Chamber is not persuaded that the Trial
Chamber erred in relying on only certain portions of Haxhibeqiri’s evidence. Nor is the Appeals
Chamber convinced that inconsistencies in Haxhibeqiri’s description of police uniforms1163 have
any bearing on the reliability of the witness’s evidence identifying members of the VJ, as Lazarevi}
claims.1164 Lazarevi}’s argument is, accordingly, rejected.1165
(b) Reka/Caragoj valley
383.

The Trial Chamber found that VJ and MUP forces, acting jointly, expelled Kosovo Albanian

civilians from Dobroš/Dobrosh, Ramoc, Korenica/Korenicë, Meja/Mejë, and other villages during
an operation in the Reka/Caragoj valley on 27 and 28 April 1999 and sent many of the civilians to
Albania.1166 It further found that the operation was launched in part as a response to the killing of
five policemen on 22 April 1999 and that one of the motives behind the operation was vengeance
against the Kosovo Albanians in the area.1167 An additional motive, according to the Trial Chamber,
was to cleanse the villages of their Kosovo Albanian inhabitants.1168 In light of, inter alia, the
number of different units involved in the operation and the level of coordination required, the Trial
Chamber was convinced that the expulsion was an organised joint operation of the VJ and the
1159

Trial Judgement, vol. 2, para. 81. The Trial Chamber noted that much of the witness’s evidence “was based on
hearsay rather than personal experience and parts of it were confusing” (ibid., para. 81).
1160
E.g., Trial Judgement, vol. 2, para. 147, discussing Haxhibeqiri’s “indirect evidence” concerning seeing bodies
during the period from 7 to 11 May 1999.
1161
Trial Judgement, vol. 2, paras 142 (referring, inter alia, to Exh. P1993, p. 6), 147. See also Trial Judgement, vol. 2,
para. 141. Although Lazarevi} suggests that the MUP report does not corroborate Haxhibiqiri’s evidence because it
does not refer to \akovica/Gjakova town, the Appeals Chamber observes that the report in fact makes specific
reference to the town (e.g., Exh. P1993, p. 6, stating that “people and refugees in \akovica town were treated correctly
during the operations, however, after all the operations VJ reservists burned houses and went into them”).
1162
Bo{koski and Tar~ulovski Appeal Judgement, para. 59, and references therein.
1163
Trial Judgement, vol. 2, para. 124, and references therein.
1164
Lazarević’s Appeal Brief, para. 40.
1165
In light of the foregoing, the Appeals Chamber likewise dismisses Lazarević’s argument that the Trial Chamber
failed to provide a reasoned opinion with respect to its treatment of certain evidence and its findings concerning events
in \akovica/Gjakova town (see supra, fn. 822).
1166
Trial Judgement, vol. 2, paras 228-235, 1159, 1194-1195.
1167
Trial Judgement, vol. 2, para. 228.
146
Case No. IT-05-87-A

23 January 2014

MUP, and was carried out with the awareness and approval of the superior MUP and VJ chains of
command, including the Priština Corps command.1169 The Trial Chamber also found that the KLA
presence in the area was “not significant” at the time of the operation and that the operation was
primarily directed at the Kosovo Albanian civilian population.1170
(i) Submissions of the parties
384.

Lazarević submits that the Trial Chamber erred in fact when it found that on 27 and

28 April 1999 the VJ acted jointly with the MUP to expel Kosovo Albanian civilians from villages
in the Reka/Caragoj valley, in disregard of Defence evidence to the contrary.1171 He raises a number
of challenges to both the Trial Chamber’s findings concerning the aims of the operation and its
findings concerning the VJ’s involvement therein.
385.

With regard to the aims of the Reka/Caragoj valley operation, Lazarević argues that the

Trial Chamber erred in finding that the KLA presence in the area was not significant on 27 and
28 April 1999 and he insists that, in light of evidence demonstrating a strong KLA presence in the
area, including two US Embassy reports and a 25 April 1999 VJ combat report, a reasonable trier of
fact would have found that the operation was a legitimate, counter-terrorist engagement directed
exclusively at the KLA.1172 In this context, he also asserts that the Trial Chamber erred in accepting
the evidence of Nike Peraj that the operation was undertaken as an act of vengeance in light of,
inter alia, Defence evidence to the contrary and discrepancies in Peraj’s evidence.1173 Lazarević
likewise challenges the Trial Chamber’s findings that an additional motive for the operation was to
ethnically cleanse the area and to send Kosovo Albanian residents to Albania, arguing, inter alia,
that a number of residents remained in their villages or returned to their homes after the operation
and that the VJ did not expel civilians but merely relocated them for the sake of their security.1174

1168

Trial Judgement, vol. 2, para. 228.
Trial Judgement, vol. 2, para. 228.
1170
Trial Judgement, vol. 2, paras 230, 1194-1195.
1171
Lazarević’s Appeal Brief, paras 42-43. He also argues that the Trial Chamber erred as a matter of law by failing to
provide a “valid explanation” for its findings in light of the Defence evidence he cites (ibid., para. 246. See also ibid.,
paras 223-230, 241-245).
1172
Lazarević’s Appeal Brief, paras 44-50, 241, and references therein. Lazarević notes that the Trial Chamber’s
finding concerning the degree of KLA presence is based upon the evidence of two witnesses who, in his view, were
incapable of having knowledge of the broader context of the situation (ibid., para. 44. See also ibid., para. 60 (arguing
that the Trial Chamber omitted evidence demonstrating that the operation was launched because of an increased
terrorist threat)).
1173
Lazarević’s Appeal Brief, paras 51-52.
1174
Lazarević’s Appeal Brief, paras 53-59, 242-243. Lazarević further claims that Pnishi [a Kosovo Albanian resident
of the village of Meja/Mejë] was able to move back and forth between the villages of Meja/Mejë and Jahoc several
times during the relevant period, which, according to Lazarević, demonstrates that the movement of civilians was not
restricted (ibid., para. 54).
1169
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386.

As for the Trial Chamber’s findings concerning the VJ’s involvement in the Reka/Caragoj

valley operation, Lazarević first claims that evidence shows that the MUP was the operation’s
“principal executor”.1175 Lazarevi} also submits that the Trial Chamber erroneously concluded that
the operation was approved by the Priština Corps Command, arguing that it disregarded relevant
evidence.1176 In addition, Lazarevi} asserts that the Trial Chamber erred in finding that members of
the VJ participated in crimes in the villages of Dobroš/Dobrosh and Ramoc, noting, inter alia, that
there was evidence of KLA clashes in the area of Ramoc.1177 He also submits that the Trial
Chamber erred in finding that VJ members committed crimes in the village of Korenica/Korenicë,
suggesting that the Trial Chamber, inter alia, overlooked and misconstrued relevant evidence of
Vlatko Vukovi} and Saša Anti} regarding events there and erroneously accepted evidence that VJ
forces were inside the village itself.1178 Finally, Lazarevi} avers that, in light of the evidence in the
record, no reasonable trial chamber would have found that VJ forces entered the village of
Meja/Mejë on 27 April 1999 and participated in any crime there, and further submits that members
of the VJ aided civilians in the area of Meja/Mejë1179 and elsewhere.1180
387.

The Prosecution responds that Lazarevi}’s arguments should be summarily dismissed in

their entirety and, in any event, fail on the merits.1181 With respect to Lazarevi}’s challenge
concerning the degree of KLA presence in the area, the Prosecution contends, inter alia, that the
evidence Lazarevi} cites does not undermine the Trial Chamber’s finding and that he fails to show
how any error by the Trial Chamber in this regard would impact the findings underlying his
conviction.1182 According to the Prosecution, Lazarevi} also fails to show that the Trial Chamber
erred in accepting Nike Peraj’s evidence that the Reka/Caragoj valley operation was undertaken to
exact revenge upon Kosovo Albanians.1183 The Prosecution further avers that the Trial Chamber
correctly found that an additional motive for the operation was to ethnically cleanse the area of
Kosovo Albanians and stresses that the arguments advanced by Lazarevi} in this regard were

1175

Lazarević’s Appeal Brief, paras 65-66, arguing, inter alia, that MUP forces “actually planned” the operation and
that an on-site investigation after the operation was conducted by the MUP and civilian investigating bodies. See also
ibid., para. 244.
1176
Lazarević’s Appeal Brief, paras 61-65, 67, 244, referring, inter alia, to Trial Judgement, vol. 2, para. 228. See also
Lazarevi}’s Reply Brief, paras 54-55.
1177
Lazarević’s Appeal Brief, paras 68-76, referring, inter alia, to Trial Judgement, vol. 2, paras 231-232.
1178
Lazarević’s Appeal Brief, paras 77-86, referring, inter alia, to Trial Judgement, vol. 2, para. 233.
1179
Lazarević’s Appeal Brief, paras 87-92.
1180
Lazarević’s Appeal Brief, para. 75.
1181
Prosecution’s Response Brief (Lazarevi}), paras 67-68.
1182
Prosecution’s Response Brief (Lazarevi}), paras 69-75.
1183
Prosecution’s Response Brief (Lazarevi}), para. 76. The Prosecution adds that Peraj’s evidence was, in fact,
consistent with a variety of other evidence (ibid., para. 77).
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reasonably rejected by the Trial Chamber, are unsubstantiated, or are not supported by the evidence
he identifies.1184
388.

With regard to the VJ’s involvement, the Prosecution responds that Lazarevi} cites evidence

that does not support his claims that the MUP was the principal executor of the operation and that
the Trial Chamber erred in finding that the Priština Corps Command approved the operation, and
submits that he ignores relevant Trial Chamber findings.1185 With respect to Lazarevi}’s arguments
concerning events in the villages of Dobro{/Dobrosh and Ramoc, the Prosecution argues that
Lazarevi} relies upon evidence that is irrelevant to the Trial Chamber’s findings and ignores other
relevant evidence consistent with the Trial Chamber’s findings.1186 The Prosecution likewise asserts
that Lazarevi} fails to show any error with respect to the Trial Chamber’s assessment of the
evidence concerning events in the village of Korenica/Korenicë.1187 The Prosecution adds that
Lazarevi} ignores relevant factual findings when he argues that VJ forces did not take part in
killings in and around the village of Meja/Mejë and that, in any event, he fails to show how any
error in this regard or any purported assistance provided by the VJ to civilians would impact the
Trial Chamber’s finding that he aided and abetted the expulsion of Kosovo Albanians from
Meja/Mejë and other villages in the Reka/Caragoj valley.1188
389.

In reply, Lazarevi} stresses that he has pointed to relevant evidence showing that there was a

significant KLA presence in the Reka/Caragoj valley area at the relevant time and that there was
combat with the KLA there, “rather than the expulsion of Kosovo Albanians”.1189 With respect to
the motives behind the Reka/Caragoj valley operation, Lazarevi} argues that the Prosecution
misconstrues and speculates unjustifiably regarding certain evidence and reiterates that the fact that
key Prosecution witnesses did not go to Albania undermines the Prosecution’s assertion that the aim
of the operation was to expel the civilian population to Albania.1190 Lazarevi} also points to
evidence that, he claims, shows that the MUP was the principal executor of the Reka/Caragoj valley
operation and asserts that VJ members did not expel civilians from the village of Ramoc.1191
Finally, he disputes the Prosecution’s interpretation of evidence related to events in the village of

1184

Prosecution’s Response Brief (Lazarevi}), paras 78-83.
Prosecution’s Response Brief (Lazarevi}), paras 84-86.
1186
Prosecution’s Response Brief (Lazarevi}), paras 87-92.
1187
Prosecution’s Response Brief (Lazarevi}), paras 93-97.
1188
Prosecution’s Response Brief (Lazarevi}), paras 98-100.
1189
Lazarevi}’s Reply Brief, paras 43-47.
1190
Lazarevi}’s Reply Brief, paras 48-49, 53. He insists that, contrary to the Prosecution’s suggestion, he has shown
that the challenges to Vukovi}’s credibility were groundless and notes that the Trial Chamber misquoted Vukovi}’s
evidence (Lazarevi}’s Reply Brief, paras 50-52, discussing Trial Judgement, vol. 2, para. 84. See also Lazarević’s
Appeal Brief, para. 80, discussing Trial Judgement, vol. 2, para. 181).
1191
Lazarevi}’s Reply Brief, paras 55-56.
1185
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Korenica/Korenicë and insists that the Prosecution’s submissions related to, inter alia, Meja/Mejë
are speculative.1192
(ii) Analysis
a. Aims of the Reka/Caragoj valley operation
390.

The Appeals Chamber first turns to Lazarevi}’s argument that the Trial Chamber erred in its

assessment of the degree of KLA activity in the Reka/Caragoj valley area and should have found
that the Reka/Caragoj valley operation was a legitimate, counter-terrorist engagement. In this
regard, the Appeals Chamber notes that the Trial Chamber found, based upon, inter alia, the eyewitness evidence of K73 and K90, that the KLA’s presence in the Reka/Caragoj valley on 27 and
28 April 1999 was “limited” and “not significant”.1193 Lazarevi} submits that these witnesses were
not qualified to give reliable testimony on the issue of the KLA’s presence in the valley because
they were ordinary VJ soldiers who could not have had either insight into the entirety of the
situation or access to the relevant information.1194 The Appeals Chamber notes that Lazarevi} has
failed to substantiate his claims in this regard and that the Trial Chamber considered the evidence of
both witnesses concerning their experience in the Reka/Caragoj valley during the operation there,
including their testimony that they encountered limited or no KLA presence and that the area was
under the control of the MUP and the VJ at the time.1195 Lazarevi} has not shown that the Trial
Chamber acted unreasonably in accepting their evidence on this matter.
391.

The Appeals Chamber is likewise not persuaded that the other evidence to which Lazarevi}

points shows a strong presence of the KLA in the area on 27 and 28 April 1999, as he claims.1196
First, the Appeals Chamber fails to see how either the two US Embassy reports that he identifies,
which relate to events on 11 April and 17 April 1999, respectively,1197 or Nike Peraj’s cited
evidence, which concerns June 1999,1198 demonstrate any error in the Trial Chamber’s findings as
to events that occurred on 27 and 28 April 1999.1199 With regard to Bislim Zyrapi’s evidence that
1192

Lazarevi}’s Reply Brief, paras 57-61.
Trial Judgement, vol. 2, paras 115, 230.
1194
Lazarević’s Appeal Brief, para. 44.
1195
Trial Judgement, vol. 2, paras 114, 186-188, 199-201. See also ibid., vol. 2, para. 176.
1196
Lazarević’s Appeal Brief, paras 45-48, referring, inter alia, to Exh. 6D1638, p. 2, Exh. 6D1639, pp. 2-3, Nike Peraj,
Exh. P2253, para. 105, Bislim Zyrapi, 9 Nov 2006, T. 6238-6239, Exh. P2023. See also Lazarevi}’s Appeal Brief,
para. 49; Lazarevi}’s Reply Brief, paras 44-47. Lazarevi} also refers to document “6D1636” (Lazarević’s Appeal Brief,
fn. 56). The Appeals Chamber observes, however, that this document was not admitted into evidence at trial
(see Prosecutor v. Milutinovi} et al., Case no. IT-05-87-T, Confidential Exhibit List, Public Exhibit List, Certificate on
Confidential Exhibit List and the Certificate on the Public Exhibit List, all filed on 10 November 2009) and will
therefore not be considered.
1197
Exh. 6D1638, p. 1; Exh. 6D1639, p. 1.
1198
Nike Peraj, Exh. P2253, para. 105.
1199
The Appeals Chamber considers Lazarević’s arguments to the contrary (Lazarević’s Reply Brief, paras 45, 47)
unpersuasive. His assertion that statements found in the US Embassy reports “are consistent with the testimonies of
1193
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KLA artillery was active from Albania as of 9 April 1999, the Appeals Chamber considers that even
if the KLA artillery activity continued until May 1999, as Lazarevi} claims,1200 the cited evidence
contains no information concerning the degree of KLA presence in the Reka/Caragoj valley on
27 and 28 April 1999 and thus is irrelevant.1201
392.

As for the 25 April 1999 VJ combat report cited by Lazarevi}, the Appeals Chamber notes

that the Trial Chamber considered, inter alia, this report in connection with Lazarevi}’s testimony
that the Reka/Caragoj valley operation was launched in response to the presence of “several
hundred terrorists” there.1202 In assessing the extent of the KLA’s presence in the area, however, the
Trial Chamber appears to have attached greater weight to, inter alia, the first-hand evidence of K90,
who gave evidence that there was no KLA presence in or around the villages of Korenica/Korenicë
and Meja/Mejë.1203 Recalling that a trial chamber has a broad discretion in weighing evidence and
is not required to articulate every step of its reasoning,1204 the Appeals Chamber is not convinced
that it was unreasonable for the Trial Chamber to have done so and, accordingly, dismisses
Lazarevi}’s challenge.1205
393.

The Appeals Chamber next turns to Lazarevi}’s contention that the Trial Chamber erred in

relying upon Nike Peraj’s evidence to find that one motive for the Reka/Caragoj valley operation
was to exact vengeance in response to the killing of five police officers.1206 Lazarevi} argues that a
number of Defence witnesses challenged the evidence of Peraj.1207 However, he ignores the Trial
Chamber’s other relevant findings, including its finding that Peraj was “generally credible and
reliable”,1208 its credibility determinations as to the evidence of the witnesses identified by
Defence witnesses and VJ and MUP documents” (Lazarević’s Appeal Brief, para. 49, referring to Trial Judgement,
vol. 2, paras 109-113) is undeveloped and, in light of the conclusion reached above, irrelevant.
1200
Lazarević’s Reply Brief, para. 46.
1201
Bislim Zyrapi, 9 Nov 2006, T. 6231.
1202
Trial Judgement, vol. 2, paras 102, 113, referring, inter alia, to Exh. P2023. Exh. P2023 refers to around 200 people
who fought against the VJ in the area of the villages of Ra~aj/Rracaj, Pacaj, [eremet, and Dobro{/Dobrosh and “are
now posing as civilian refugees” (Exh. P2023, p. 2).
1203
See Trial Judgement, vol. 2, paras 114, 201, and references therein. See also ibid., vol. 2, paras 113-115, contrasting
Lazarevi}’s testimony, a 25 April 1999 VJ combat report, and other evidence concerning the presence of KLA forces
with the evidence of K90 and Malaj and finding, “on the basis of K90’s evidence”, that the KLA presence in the
Reka/Caragoj valley was “limited”.
1204
See Kraji{nik Appeal Judgement, para. 27; Marti} Appeal Judgement, para. 19; Strugar Appeal Judgement,
para. 21. See also Br|anin Appeal Judgement, para. 24; Čelebići Appeal Judgement, para. 481; Gacumbitsi Appeal
Judgement, para. 115.
1205
Lazarević also challenges the Trial Chamber’s findings on the ground that the Trial Chamber omitted “the
evidence” showing that the Reka/Caragoj valley operation was launched in response to the appearance of “stronger
terrorist forces in the area” (Lazarević’s Appeal Brief, para. 60). As he fails to substantiate this claim or to specify the
“documents of US.KDOM cited in this Appeal brief” to which he refers, his claim in this regard is dismissed.
1206
Trial Judgement, vol. 2, para. 228. See also ibid., vol. 2, paras 169, 174.
1207
Lazarević’s Appeal Brief, para. 52, referring to evidence from Lazarevi} as well as from Jevtovi}, Kotur, Perovi},
Stojanovi}, and Vintar. The Appeals Chamber notes that the Trial Chamber expressly recognised the divergence
between various witnesses’ accounts as to the motivations for the Reka/Caragoj valley operation (Trial Judgement,
vol. 2, paras 169-179).
1208
Trial Judgement, vol. 2, para. 82.
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Lazarevi},1209 and its conclusion that challenges to Peraj’s credibility failed to undermine Peraj’s
credibility “on the material issues” or were “vague or unfounded”.1210 Lazarevi}’s argument in this
regard is therefore dismissed. His claim that Peraj changed his evidence with regard to the
Reka/Caragoj valley operation1211 is likewise dismissed, as Lazarevi} has failed to explain how the
evidence he cites demonstrates that the Trial Chamber’s reliance on Peraj’s evidence was
unreasonable.1212
394.

Lazarevi} also challenges the Trial Chamber’s finding that another aim of the Reka/Caragoj

valley operation was “to cleanse the villages in the area of their Kosovo Albanian inhabitants”.1213
According to Lazarevi}, many residents remained in their villages or in Kosovo and others returned
to the area after the operation was completed.1214 The Appeals Chamber is not persuaded, however,
that evidence concerning the result of the operation, even if accepted,1215 renders the impugned
finding as to the aim of the operation, which was based in part on the “credible and reliable”1216
evidence of K73 and Peraj, unreasonable.1217 The Appeals Chamber likewise rejects Lazarevi}’s
suggestion that evidence that the VJ ordered some residents to stay in their homes undermines the
Trial Chamber’s finding as to motive,1218 since the Trial Chamber accepted K90’s evidence that
“some Kosovo Albanians were not removed from areas in which the VJ was operating as that
1209

The Trial Chamber found, inter alia, that Stojanovi} was not credible (Trial Judgement, vol. 2, para. 85), deemed
Perovi} “entirely unreliable” (ibid., vol. 2, para. 86), that Jevtovi}’s challenge to Peraj’s description of the Reka/Caragoj
valley operation was “unsustainable”, and that Jevtovi} was not a reliable witness “on controversial matters” (ibid.,
vol. 2, para. 91). The Trial Chamber also held that Kotur was “less credible” on certain issues (ibid., vol. 2, para. 90)
and that Vintar’s attacks on Peraj’s credibility “were largely undermined on cross examination” (ibid., vol. 2, para. 83).
1210
Trial Judgement, vol. 2, para. 82.
1211
Lazarević’s Appeal Brief, para. 52, and references therein.
1212
In addition, Lazarevi} asserts that Peraj stated on cross-examination that he did not believe the crimes in Meja/Mejë
were committed under the VJ’s control (Lazarević’s Appeal Brief, para. 52, referring to Nike Peraj, 15 Aug 2006,
T. 1665). The Appeals Chamber notes, however, that in the portion of the transcript to which Lazarevi} refers the
witness discussed events in \akovica/Gjakova town, not in Meja/Mejë. Lazarevi}’s argument in this regard is therefore
rejected.
1213
Trial Judgement, vol. 2, para. 228. See also Lazarević’s Appeal Brief, paras 53, 55.
1214
Lazarević’s Appeal Brief, paras 53-57, referring to evidence from Deda, Pnishi, Peraj, and Vukovi}. See also ibid.,
para. 529.
1215
The Appeals Chamber notes that the Trial Chamber concluded that Vukovi} “did not impress the Chamber as a
credible witness” and it only accepted his evidence “on non-controversial matters” (Trial Judgement, vol. 2, para. 84).
Lazarević contests this finding, arguing that the Trial Chamber relied only on a previous, minor conviction rather than
anything substantive in Vukovi}’s testimony when it found him to be not credible and that it misquoted his testimony
on this matter (Lazarevi}’s Reply Brief, paras 50-52). Contrary to Lazarevi}’s contention, the Trial Chamber’s finding
on Vukovi}’s credibility was not based solely on his prior conviction. The Trial Chamber noted, inter alia, that the
witness disputed the “apparent meaning of statements” in his unit’s war diary and that his attacks on the credibility of
K90 lacked foundation (Trial Judgement, vol. 2, paras 74, 84. See also ibid., vol. 2, paras 333, 380). In light of the
foregoing and the broad discretion enjoyed by trial chambers in determining credibility, Lazarević fails to show that the
Trial Chamber erred in its conclusion as to Vukovi}’s credibility.
1216
Trial Judgement, vol. 2, paras 78, 82.
1217
Trial Judgement, vol. 2, para. 228. The Appeals Chamber is also not persuaded by Lazarevi}’s contention that
simply because Pnishi was able to move between the villages of Meja/Mejë and Jahoc, it follows that there were no
movement restrictions placed on civilians or that the Trial Chamber was unreasonable in finding that one of the motives
of the operation was ethnic cleansing (Lazarević’s Appeal Brief, para. 54).
1218
Lazarević’s Appeal Brief, para. 56, referring to Trial Judgement, vol. 2, para. 150. See also Lazarević’s Appeal
Brief, para. 54, referring, inter alia, to Vlatko Vukovi}, Exh. 5D1442, para. 61.
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would have left the VJ without the protection of surrounding civilians and thus vulnerable to NATO
attacks”.1219
395.

Lazarevi} further challenges the Trial Chamber’s finding as to motive on the basis that the

VJ did not expel civilians, but simply relocated them for their own safety. According to Lazarevi},
the Trial Chamber “erroneously cites” K90’s evidence concerning orders for the expulsion of
villagers and he points to K90’s evidence that the population was not “relocated” until cluster
bombs started falling.1220 Contrary to Lazarevi}’s suggestion, the Trial Chamber did not err in its
reference to K90’s evidence and specifically considered the evidence Lazarevi} cites.1221 The Trial
Chamber noted, however, that K90 tried to minimise the role of the VJ in the expulsion of civilians
by using the term “relocation” during his oral testimony1222 and that:
when it was suggested to him that the villagers were removed because of NATO bombing and the
danger of land invasion, he disagreed with this proposition. Although initially reluctant to say in
court that Kosovo Albanian civilians were expelled, he ultimately testified “if you’re [sic] clearing
up a village, you’re expelling these people”.1223

In light of K90’s clarifications as well as the fact that trial chambers may reasonably accept certain
parts of a witness’s testimony but reject others,1224 the Appeals Chamber finds that Lazarevi} has
failed to demonstrate any error by the Trial Chamber in its treatment of K90’s evidence.
b. The VJ’s involvement
396.

Turning first to Lazarević’s claim concerning the MUP’s alleged role as the “principal

executor” of the Reka/Caragoj valley operation,1225 the Appeals Chamber notes that the Trial
Chamber found that the operation was “an organised joint operation of the VJ and MUP”.1226 Even
if it were proven that the MUP was the “principal” executor of the operation, Lazarević has failed to
demonstrate how this fact would render the Trial Chamber’s findings that the operation was a joint
endeavour and that the VJ thus participated therein unreasonable. His claim in this regard is,
accordingly, dismissed. In addition, the Appeals Chamber fails to see how Lazarevi}’s argument
1219

Trial Judgement, vol. 2, paras 226, 229, noting that Stojanovi} partly agreed with K90’s evidence in this regard and
that the Trial Chamber explicitly accepted the evidence of K90 concerning events during the Reka/Caragoj valley
operation.
1220
Lazarević’s Appeal Brief, paras 58-59, referring to Trial Judgement, vol. 2, para. 152, K90, 29 Jan 2007, T. 9273.
1221
Trial Judgement, vol. 2, para. 153, noting that during his oral testimony K90 “stated that his commander never
ordered the ‘expulsion’ of villagers” and further stated that “civilians were not directed towards Albanian until after
cluster bombs were dropped by NATO.”
1222
Trial Judgement, vol. 2, para. 74, stating that, when giving his oral evidence, K90 “minimised the allegations made
in his witness statement as to the involvement of the VJ in criminal activity in \akovica/Gjakova, most notably by
requesting that the terms ‘expulsion’ and ‘expelled’ in relation to the VJ’s conduct toward Kosovo Albanian civilians be
replaced by the terms ‘relocation’ and ‘relocate’.”
1223
Trial Judgement, vol. 2, para. 153 (internal reference omitted), referring to K90, 29 Jan 2007, T. 9331.
1224
Bo{koski and Tar~ulovski Appeal Judgement, para. 59, and references therein.
1225
Lazarević’s Appeal Brief, paras 65-66.
1226
Trial Judgement, vol. 2, para. 228.
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that the orders for the operation were transmitted to subordinate units by the Chief of Staff of the
Priština Corps and head of the Forward Command Post, Veroljub Živkovi},1227 undermines the
Trial Chamber’s finding that the Priština Corps Command approved the operation. Furthermore, the
Appeals Chamber considers that even if the MUP was the “principal” executor of the operation, it
was not unreasonable for the Trial Chamber to nevertheless find that the Priština Corps approved of
the operation, as indicated in the documentary evidence relied upon by the Trial Chamber in
reaching this conclusion.1228
397.

The Appeals Chamber turns next to Lazarevi}’s challenges concerning the Trial Chamber’s

findings regarding the participation of members of the VJ in crimes in the villages of
Dobro{/Dobrosh, Ramoc, Korenica/Korenicë, and Meja/Mejë in the Reka/Caragoj valley. First,
Lazarevi} contends that the Trial Chamber ignored K73’s evidence that there was no order to burn
houses and that members of the VJ, to the contrary, offered help to civilians in the area.1229 The
Appeals Chamber notes, however, that the Trial Chamber specifically stated that it was unclear
from K73’s evidence whether acts of arson “resulted from a direct order, routine practice, or rogue
behaviour.”1230 Lazarevi} has thus failed to demonstrate any error in this regard. The Appeals
Chamber is also not persuaded that instances of help offered to civilians, even if proven, would
render unreasonable any of the Trial Chamber’s findings in relation to events in the Reka/Caragoj
valley.
398.

As to events in the village of Ramoc, Lazarevi} points to evidence of fighting between VJ

members and members of the KLA in the area of Ramoc during the night of 27 April 1999 and
suggests that this shows that there were clashes with KLA in the area.1231 The Appeals Chamber
notes that the Trial Chamber’s finding that the VJ forced inhabitants of Ramoc to leave on 27 and
28 April 1999 is based primarily on the testimony of K73, who gave evidence that, inter alia, his VJ
unit arrived in Ramoc at the end of the day on 27 April 1999 and summoned villagers out of their
homes, after which he was ordered to instruct about 50 civilians to go to Korenica/Korenicë and the
civilians left in the direction of Korenica/Korenicë.1232 K73 also gave evidence that his unit was
ordered to another village and took four detained Kosovo Albanians from Ramoc along.1233 In light
of this evidence concerning the circumstances of civilians’ departure from Ramoc, the Appeals
1227

Lazarevi}’s Appeal Brief, paras 62-63.
See Trial Judgement, vol. 2, para. 228; Exh. P2024, Exh. P2025, Exh. P2026.
1229
Lazarević’s Appeal Brief, paras 74-75, referring to Trial Judgement, vol. 2, para. 185, K73, 13 Sep 2006, T. 33233324, 3329, 3352.
1230
Trial Judgement, vol. 2, para. 186.
1231
Lazarević’s Appeal Brief, para. 69. Lazarević also suggests that Peraj referred to the KLA being present in the
village more than a month later (ibid., para. 69), but fails to show the relevance of this evidence.
1232
Trial Judgement, vol. 2, para. 187, referring to K73, Exh. P2440, para. 43, stating that the group of approximately
50 civilians left “around 18:00 hrs”.
1233
Trial Judgement, vol. 2, para. 189, and references therein.
1228
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Chamber is not persuaded that a clash with the KLA during the night of 27 April 19991234
demonstrates any error with respect to the Trial Chamber’s findings concerning forcible
displacement in Ramoc. The Appeals Chamber is likewise not persuaded by Lazarevi}’s assertion
that the statements of VJ members to civilians in Ramoc show that the VJ had “neither the order nor
the intention” to commit a crime against civilians there1235 and observes that he has failed to address
other relevant findings in this regard.1236
399.

In the context of Lazarevi}’s challenge to the findings regarding the village of Ramoc, he

also points to a combat report of the 125th Motorised Brigade of 27 April 1999 describing the
formation of a column of civilians who “want to” pull out from the “general area of the Ramoč
facility”1237 and suggests that this demonstrates the residents’ desire to leave “the zone of combat
activities.”1238 The Trial Chamber referred to this combat report, stating that it partially supported
K73’s account.1239 However, the combat report describes a column of civilians formed “[d]uring the
day at 0800 hours”,1240 many hours before K73’s unit arrived in Ramoc, which according to his
testimony occurred at the end of the day.1241 In light of this discrepancy, even if the combat report is
credited, the Appeals Chamber is not convinced that it demonstrates any error with respect to the
Trial Chamber’s findings of forcible displacement based on K73’s account of events in Ramoc,
namely that civilians were displaced from the village on the evening of 27 April 1999 and the
morning of 28 April 1999.1242
400.

With respect to the village of Korenica/Korenicë, Lazarevi} disputes the Trial Chamber’s

findings that VJ forces were present in the village and committed crimes there,1243 arguing that
1234

According to K73, during the night of 27 April 1999 there was some shooting and a VJ soldier and a member of the
KLA were killed (Trial Judgement, vol. 2, para. 188, and references therein. See also ibid., vol. 2, para. 185, describing
the event as a “random attack”).
1235
Lazarević’s Appeal Brief, para. 70, noting K73’s evidence that he assured residents of Ramoc that nothing would
happen to them in Korenica/Korenicë while Anti} inquired whether there were any KLA members in the village.
1236
E.g., Trial Judgement, vol. 2, paras 228-230.
1237
Exh. P2024, p. 2. According to the report: “During the day at 0800 hours, a column of Šiptar [a term for Albanians]
civilians was formed on the following axis: Šeremet village – Pačaj village - /illegible/ \akovica and further on. We
believe that they want to pull out of the sector of operations of our forces in the general area of the Ramoč facility”
(ibid.).
1238
Lazarević’s Appeal Brief, paras 72-73, referring, inter alia, to Trial Judgement, vol. 2, para. 187.
1239
Trial Judgement, vol. 2, para. 187.
1240
Exh. P2024, p. 2.
1241
Trial Judgement, vol. 2, para. 187. The Appeals Chamber notes that the combat report also does not indicate where
the civilian convoy was formed and whether any inhabitants of the village of Ramoc took part (see Exh. P2024, p. 2).
1242
In light of the foregoing, it is not apparent on what basis the Trial Chamber concluded that the combat report
provided partial support for K73’s account with respect to events in Ramoc. The Appeals Chamber notes, however, that
Lazarevi} has not challenged K73’s evidence in relation to this village and that the Trial Chamber considered K73
“both credible and reliable” (Trial Judgement, vol. 2, para. 78). The Appeals Chamber is therefore not convinced that
the Trial Chamber’s reliance on the combat report, even if in error, renders unreasonable its overall findings concerning
events in Ramoc.
1243
The Trial Chamber found, inter alia, that on 27 April 1999, members of the VJ, “including the 549th Motorised
Brigade, and reservists […] killed a number of Kosovo Albanian men during a joint operation [with the MUP], and
forcibly expelled a number of Kosovo Albanian civilians” from the village (Trial Judgement, vol. 2, para. 233).
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Merita Deda could not reliably identify the people she saw in the village as VJ members, because,
inter alia, they did not wear regular army uniforms and she did not see their insignia.1244 The
Appeals Chamber notes that the Trial Chamber specifically considered Deda’s evidence identifying
individuals she saw as VJ members and describing them as wearing “different uniforms, including
green and brown camouflage, black masks, scarves, bandanas, and ribbons.”1245 The Appeals
Chamber considers that while such evidence, on its own, might not be sufficient to reliably identify
VJ members,1246 the Trial Chamber found Deda’s evidence to be consistent with that of Lizane
Malaj,1247 who identified, inter alia, the insignia on the sleeves of the uniforms of some of the men
she saw as that of the VJ.1248 The Trial Chamber also found Deda’s evidence to be consistent with
certain documentary evidence, according to which members of the VJ’s 549th Motorised Brigade
undertook operations in the Korenica/Korenicë cemetery on the same day that Deda and Malaj
stated that they saw VJ soldiers in the village.1249 The Trial Chamber accordingly accepted Deda’s
evidence identifying VJ members.1250 Lazarevi} has failed to show an error of the Trial Chamber in
this regard.
401.

Lazarevi} also contends that the Trial Chamber misstated certain aspects of Vlatko

Vukovi}’s testimony1251 and failed to take into account parts of Vukovi}’s evidence which, he
avers, show that the VJ never entered the village of Korenica/Korenicë.1252 While Lazarevi} does
not specify relevant sections in the Vukovi}’s testimony that were purportedly overlooked, the
Appeals Chamber notes that the Trial Chamber specifically addressed Vukovi}’s evidence
regarding the presence of his unit in the area of Korenica/Korenicë and found it to be contradictory
to the war diary of the 549th Motorised Brigade and other evidence.1253 The Appeals Chamber
further notes that the Trial Chamber did not find Vukovi} to be a credible witness and accepted his

1244

Lazarević’s Appeal Brief, para. 83, referring to Merita Deda, 10 Aug 2006, T. 1401.
Trial Judgement, vol. 2, para. 193, and references therein.
1246
The Trial Chamber found that it was incorrect to assume that the VJ were the only ones to wear green uniforms
(Trial Judgement, vol. 2, para. 727) and that both members of the PJP and the SAJ units of the MUP wore green
camouflage uniforms at the relevant time (ibid., vol. 1, paras 710, 712, 714, 716).
1247
Trial Judgement, vol. 2, para. 233.
1248
Lizane Malaj, 9 Aug 2006, T. 1319. See also Trial Judgement, vol. 2, para. 194, and references therein.
1249
Trial Judgement, vol. 2, para. 233, referring to Exh. P2019, p. 11 (under seal). Lazarevi} also challenges the
reliability of Malaj’s identification of the individuals whom she identified as VJ members, suggesting that her
description does not match that given by K73 concerning the colour of the uniforms and use of ribbons by members in
his VJ unit (Lazarević’s Appeal Brief, para. 84, referring to Trial Judgement, vol. 2, para. 196; Lazarevi}’s Reply Brief,
para. 58). However, this same argument was raised and rejected at trial (Trial Judgement, vol. 2, para. 196) and
Lazarevi} has failed to show that the Trial Chamber’s rejection of this argument warrants the Appeals Chamber’s
intervention.
1250
Trial Judgement, vol. 2, para. 233. See also ibid., vol. 2, para. 77.
1251
Lazarević’s Appeal Brief, paras 80-81, discussing Trial Judgement, vol. 2, para. 181.
1252
Lazarević’s Appeal Brief, para. 79, referring to Exh. IC174.
1253
Trial Judgement, vol. 2, paras 197-198. The Trial Chamber also noted that Vukovi} disputed the apparent meaning
of statements in the war diary but failed to provide “satisfactory explanations for his assertions” (Trial Judgement,
vol. 2, para. 84).
1245
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evidence “only on non-controversial matters.”1254 The Appeals Chamber discerns no error in the
Trial Chamber’s conclusions in this regard,1255 nor, as a result, in the Trial Chamber’s acceptance of
evidence other than Vukovi}’s regarding events in Korenica/Korenicë.1256
402.

As for Lazarevi}’s suggestion that evidence from Saša Anti} undermines K73’s evidence

that he entered the village of Korenica/Korenicë,1257 the Appeals Chamber observes that the Trial
Chamber specifically noted the conflicting evidence between the two witnesses in this regard1258
and accepted K73’s evidence.1259 Lazarevi} has failed to show that the Trial Chamber erred in
doing so and the Appeals Chamber considers that his suggestion that the Trial Chamber
“erroneously cites” K90’s evidence concerning the existence of orders to expel civilians1260 is
likewise without merit, for the reasons already provided above.1261
403.

Finally, with regard to events in the village of Meja/Mejë, the Appeals Chamber notes that

the Trial Chamber found that the VJ provided support to the MUP there, “as demonstrated by inter
alia the evidence of Nike Peraj that members of the territorial defence units, commanded by
Mičunovi} of the VJ, were responsible for the killings in and around Meja.”1262 Lazarevi} points to
Nike Peraj’s testimony that the commander of the territorial defence unit was not, in fact, under VJ
command and argues that the Trial Chamber therefore erred in finding that the VJ participated in
any crimes.1263 However, Lazarevi} has failed to address either the Trial Chamber’s reasoning
addressing Peraj’s testimony on this point1264 or its finding that Military Territorial Detachments,
which were composed of VJ reservists, were part of the VJ structure.1265 His argument is,
accordingly, dismissed. His claims that VJ members helped civilians and that MUP forces requested
support from the VJ to protect them against possible attacks by the KLA1266 are likewise dismissed,
1254

Trial Judgement, vol. 2, para. 84.
See supra, fn. 1215.
1256
As for Lazarevi}’s claim that the Trial Chamber misstated certain evidence, the Appeals Chamber notes that the
Trial Judgement mistakenly suggests that Vukovi} confirmed the positions of certain unit formations on a map
(compare Trial Judgement, vol. 2, para. 181, referring to Exh. IC174, with Vlatko Vukovi}, 29 Jan 2008, T. 2134021345). The Trial Judgement also incorrectly suggests that Vukovi} stated that he engaged various units “in Korenica”
(compare Trial Judgement, vol. 2, para. 181, referring to Vlatko Vukovi}, Exh. 5D1442, para. 69, with Vlatko Vukovi},
Exh. 5D1442, paras 69, 71). However, Lazarevi} has failed to show how these errors render the Trial Chamber’s
findings concerning Korenica/Korenicë unsafe.
1257
Lazarević’s Appeal Brief, para. 82.
1258
Trial Judgement, vol. 2, paras 199-200. See also ibid., vol. 2, para. 89.
1259
Trial Judgement, vol. 2, para. 233.
1260
Lazarević’s Appeal Brief, para. 85, referring to Trial Judgement, vol. 2, para. 230, K90, Exh. P2652, K90,
29 Jan 2007, T. 9273.
1261
See supra, para. 395; Trial Judgement, vol. 2, paras 152-153, and references therein.
1262
Trial Judgement, vol. 2, para. 235.
1263
Lazarević’s Appeal Brief, paras 87, 90.
1264
The Trial Chamber observed that Peraj’s evidence indicated that he did not consider the territorial defence forces to
form a part of the VJ, but that he “acknowledged that these units were subordinate to military districts” (Trial
Judgement, vol. 2, para. 214).
1265
Trial Judgement, vol. 1, paras 627, 635-641. See also ibid., vol. 3, para. 819.
1266
Lazarević’s Appeal Brief, paras 88-89, 91.
1255
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as he has failed to explain how such assertions, even if proven, would render any of the Trial
Chamber’s findings underlying his convictions erroneous.1267
404.

For the foregoing reasons, the Appeals Chamber is satisfied that the evidence before the

Trial Chamber could lead a reasonable trier of fact to find that the only reasonable inference was
that crimes of forcible displacement were committed in \akovica/Gjakova town and the
Reka/Caragoj valley by, inter alia, VJ forces, and dismisses sub-ground 1(c) of Lazarevi}’s appeal.
6. Gnjilane/Gjilan
405.

The Trial Chamber found that in late March 1999, the VJ and the MUP, supported by armed

civilians and other irregular forces, drove Kosovo Albanians out of the villages of @egra/Zhegra and
Vladovo/Lladova in Gnjilane/Gjilan municipality, either directly or by means of threats, beatings,
and killings.1268 The Trial Chamber also found that “members of the VJ” ordered residents of the
village of Prilepnica/Përlepnica to leave on 13 April 1999 and that police escorted a convoy of
around 3,000 people to the Macedonian border.1269 The Trial Chamber further found, inter alia, that
while many of the Kosovo Albanians who were displaced were either escorted or intentionally
directed towards the border and into Macedonia, others sought shelter in the village of Donja
Stubla/Stublla e Poshtme in Vitina municipality.1270
406.

The Trial Chamber concluded that these acts amounted to deportation and other inhumane

acts (forcible transfer) as crimes against humanity.1271 It convicted Lazarević for aiding and abetting
these crimes under Article 7(1) of the Statute.1272 Lazarevi} challenges these convictions.1273 The
Trial Chamber also convicted Luki} for committing these crimes (through his participation in a
JCE) under Article 7(1) of the Statute.1274 Luki} challenges these convictions.1275 The Appeals
Chamber will address the arguments of Lazarević and Lukić in turn.

1267

In light of the foregoing, the Appeals Chamber likewise dismisses Lazarević’s argument that the Trial Chamber
failed to provide a reasoned opinion with respect to its treatment of certain evidence and its findings concerning events
in Reka/Caragoj valley (see supra, fn. 822).
1268
Trial Judgement, vol. 2, paras 944-945, 1246.
1269
Trial Judgement, vol. 2, para. 943. See also ibid., para. 1246.
1270
Trial Judgement, vol. 2, paras 943-944, 947, 1247.
1271
Trial Judgement, vol. 2, para. 1248.
1272
Trial Judgement, vol. 3, paras 930, 1211.
1273
Lazarević’s Appeal Brief, paras 171-184. See also ibid., paras 260-265.
1274
Trial Judgement, vol. 3, paras 1138, 1212.
1275
Lukić’s remaining arguments under sub-ground D(2) are addressed elsewhere (see supra, sub-section VI.B.4.; infra,
sub-sections VI.B.7. and VII.F.8(c)). His challenges under ground GG pertaining to his knowledge of the crimes in
Gnjilane/Gjilan municipality (Lukić’s Appeal Brief, paras 791, 814-821) relate to the Trial Chamber’s findings as to his
individual criminal responsibility as a participant in the JCE and are considered in that context (see infra,
sub-section VII.F.). His arguments regarding the confiscation of identity documents (Lukić’s Appeal Brief, paras 787,
808) are similarly addressed below (see infra, sub-section VII.B.). His claims regarding certain orders identified as
being issued by the Joint Command are addressed below (see Lukić’s Appeal Brief, para. 790; see infra,
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(a) Lazarević’s appeal
(i) Žegra/Zhegra and Vladovo/Lladova
a. Submissions of the parties
407.

Lazarević argues that the Trial Chamber erred in fact when it found that the VJ, together

with the MUP and irregular forces, operated in Žegra/Zhegra and Vladovo/Lladova towards the end
of March 1999 to expel Kosovo Albanian civilians.1276 In particular, Lazarević challenges the
reliability of K811277 and submits that the Trial Chamber erroneously rejected evidence, including
that of Dušan Gavrani}, that the NATO bombing of VJ positions in the surrounding hills was the
primary reason civilians vacated Žegra/Zhegra and Vladovo/Lladova, adding that there was also a
strong KLA presence “in that area.”1278 Lazarević further asserts that the Trial Chamber “fails to
state” that murders committed in Žegra/Zhegra on 29 and 30 March 1999 were “the other key
reason of disturbance” among civilian residents.1279 The fact that the VJ reservists responsible for
these killings were arrested by the police with the assistance of the VJ shows, in his view, that “the
competent state authorities took all the necessary and timely measures to prevent possible incidents
directed against the civilian population.”1280
408.

The Prosecution responds that Lazarevi}’s submissions should be summarily dismissed and,

in any event, fail on the merits.1281 The Prosecution argues, inter alia, that Lazarevi} repeats
unsuccessful challenges made at trial concerning the reliability of K81 and ignores relevant findings
by the Trial Chamber.1282 The Prosecution also submits that the Trial Chamber considered and
reasonably rejected the suggestion that people fled Žegra/Zhegra and Vladovo/Lladova because of
NATO bombing.1283 According to the Prosecution, Lazarevi}’s argument that the KLA had a strong
presence in the area of Žegra/Zhegra and Vladovo/Lladova is raised for the first time on appeal, is
undeveloped, ignores relevant findings, and relies on material outside the relevant time period and
outside of the trial record.1284 Finally, the Prosecution contends that Lazarevi} fails to show how his
sub-section VII.C.), as are his arguments related to the burning of the mosque in the village of Vla{tica/Llashtica
(see Lukić’s Appeal Brief, paras 786, 809; infra, sub-section VII.F.8.(c)).
1276
Lazarević’s Appeal Brief, paras 177-184, 260-262, referring to Trial Judgement, vol. 2, paras 944-945, 948, 1168,
1246-1248.
1277
Lazarević’s Appeal Brief, para. 179.
1278
Lazarević’s Appeal Brief, paras 180-181, referring, inter alia, to an indictment brought by the Prosecutor for War
Crimes of the Republic of Serbia dated 11 August 2009.
1279
Lazarević’s Appeal Brief, para. 182.
1280
Lazarevi}’s Appeal Brief, para. 183. Lazarevi} also avers that the Trial Chamber’s failure to take into account
evidence that the perpetrators of these killings were arrested and charged shows “an inconsistent evidentiary reasoning
and decision making” and constitutes an error of law (ibid., paras 260-263. See also ibid., paras 223-230).
1281
Prosecution’s Response Brief (Lazarevi}), para. 170.
1282
Prosecution’s Response Brief (Lazarevi}), paras 178-179.
1283
Prosecution’s Response Brief (Lazarevi}), paras 178, 180.
1284
Prosecution’s Response Brief (Lazarevi}), paras 181-182.
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claims that crimes committed by VJ reservists were adequately prosecuted would absolve him of
liability, since he was convicted of aiding and abetting, not for superior responsibility under
Article 7(3) of the Statute.1285
409.

In reply, Lazarevi} maintains that he has clearly demonstrated “the relevance and necessity”

of the measures taken to prosecute those responsible for crimes in Žegra/Zhegra and how such
actions exculpate him.1286
b. Analysis
410.

In challenging the reliability of K81, Lazarevi} points to the witness’s written statement, in

which K81 explains that when the VJ arrived near the village of Vladovo/Lladova they “conducted
themselves professionally.”1287 Lazarevi} merely submits that this “dramatically changed in his oral
testimony” and he has failed to substantiate this claim with a reference to any evidence.1288 His
argument is, accordingly, dismissed.1289
411.

As for Lazarevi}’s contention that the Trial Chamber erroneously rejected Dušan Gavrani}’s

testimony and other evidence demonstrating that civilians fled the villages of @egra/Zhegra and
Vladovo/Lladova because of nearby NATO bombing, the Appeals Chamber observes that the
testimony to which Lazarevi} refers in support of this argument is not that of Gavrani}, but rather
that of Nebojša Ognjenovi}, which is irrelevant to his argument.1290 In any event, the Appeals
Chamber notes that Lazarevi} raised this same argument concerning Gavrani}’s testimony at
trial1291 and that he has failed to show that the Trial Chamber’s rejection of the argument1292
constitutes an error warranting the Appeals Chamber’s intervention.1293 Because his assertion

1285

Prosecution’s Response Brief (Lazarevi}), paras 178, 183.
Lazarevi}’s Reply Brief, para. 94, referring to Lazarevi}’s Appeal Brief, “Sub-grounds 3e, 3f, 3h”, paras 514-566.
1287
Lazarevi}’s Appeal Brief, para. 179, referring to Exh. P2268, p. 2 (under seal).
1288
Lazarevi}’s Appeal Brief, para. 179.
1289
In any event, the Appeals Chamber notes that when witness K81 was questioned about his statement at trial, he
explained that the VJ behaved properly until they were stationed near the village, after which point they began
mistreating the population (K81, 21 Nov 2006, T. 7082). In light of this clarification, the Appeals Chamber is not
persuaded that any inconsistency between witness K81’s written statement and his oral testimony renders unreasonable
the Trial Chamber’s conclusion that witness K81 was generally credible and reliable (Trial Judgement, vol. 2,
para. 894) or shows that it erred in relying on his evidence. Lazarevi} also notes that the Trial Chamber took into
account difficulties with the manner in which the Prosecution presented the evidence of K81 (Lazarevi}’s Appeal Brief,
para. 179, discussing Trial Judgement, vol. 2, para. 894) but has failed to indicate the relevance of this point to his
argument. Insofar as this constitutes a separate claim, it is undeveloped and likewise dismissed.
1290
See Lazarevi}’s Appeal Brief, para. 180, fn. 196; Neboj{a Ognjenovi}, 20 Feb 2008, T. 22861.
1291
Lazarevi}’s Closing Brief, para. 242.
1292
See Trial Judgement, vol. 2, para. 942.
1293
In addition to Gavrani}’s evidence, Lazarevi} cites Exhibit 5D1336, a map of purported military and civilian targets
hit by NATO in Kosovo (Lazarevi}’s Appeal Brief, para. 181, fn. 197). However, he has failed to explain how this
exhibit renders unreasonable either the Trial Chamber’s reliance on the evidence of K81 and Shabani that NATO
bombing was not one of the reasons for their departure, or the Trial Chamber’s ultimate conclusion that NATO
bombing did not cause the flight of the civilians in the municipality (see Trial Judgement, vol. 2, para. 942).
1286
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regarding the KLA is based on a document that was neither part of the record at trial nor admitted
on appeal,1294 that submission is likewise dismissed.1295
412.

Turning to Lazarevi}’s claim that the Trial Chamber “fails to state” that the killings

committed on 29 and 30 March 1999 were “the other key reason of disturbance” amongst residents
of Žegra/Zhegra,1296 the Appeals Chamber observes that the Trial Chamber explicitly considered
evidence of Qamil Shabani and Dušan Gavrani} confirming that such killings took place.1297 The
Trial Chamber found, moreover, that the VJ and the MUP as well as other irregular forces drove
Kosovo Albanians from the village either directly or “by the use of threats, beatings and killings,
creating a climate of fear.”1298 The Appeals Chamber is therefore not persuaded that the Trial
Chamber erred by failing to recognise the impact of the killings committed on 29 and
30 March 1999 on the civilian population.
413.

Finally, although Lazarevi} stresses that the Trial Chamber failed to consider evidence of

arrests and other investigative activities undertaken after the killings, he has failed to show that,
based on the evidence in the record, no reasonable trier of fact could have reached the same
conclusions as the only reasonable inference concerning the crimes of forcible displacement.
Similarly, he has failed to explain how the Trial Chamber’s purported failure to consider this
evidence constitutes an error of law.1299 His arguments in this regard are, accordingly, rejected.1300
(ii) Prilepnica/Përlepnica
a. Submissions of the parties
414.

Lazarević argues that the Trial Chamber erred in fact and law when it found that the VJ

operated in Prilepnica/Përlepnica village on 6 and 13 April 1999 and ordered the expulsion of
Kosovo Albanian civilians.1301 In particular, he submits that the Trial Chamber failed to mention
that Abdylhaqim Shaqiri identified the perpetrators of acts occurring on 6 April 1999 as Goran

1294

Lazarevi} refers to an indictment issued by the Prosecutor for War Crimes of the Republic of Serbia on
11 August 2009 (See Lazarevi}’s Appeal Brief, para. 181, fn. 198), but this indictment was not made part of the trial
record and the Appeals Chamber rejected a request to admit it as additional evidence on appeal (see Decision on
Vladimir Lazarevi}’s Motion to Present Additional Evidence and on Prosecution’s Motion for Order Requiring
Translations of Excerpts of Annex E of Lazarevi}’s Rule 115 Motion, 26 January 2010, paras 34-37).
1295
See also Rule 109 of the Rules.
1296
Lazarevi}’s Appeal Brief, para. 182.
1297
Trial Judgement, vol. 2, paras 920-922, 925, and references therein. See also ibid., vol. 1, para. 545.
1298
Trial Judgement, vol. 2, paras 944 (emphasis added), 1246.
1299
Insofar as Lazarevi} argues that other sub-grounds of his appeal demonstrate the relevance of such investigative
activities, those claims are addressed below (see infra, sub-section VIII.B.).
1300
Lazarevi}’s claims of legal error with respect to events in Žegra/Zhegra and Vladovo/Lladova (see supra, fn. 822)
are likewise dismissed, as his allegations of legal error simply repeat several of his evidentiary arguments which have
been found to be without merit.
1301
Lazarević’s Appeal Brief, paras 171, 176, 264, referring to Trial Judgement, vol. 2, paras 943, 1168.
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Denić and Negovan Denić, local Serbs dressed in military uniforms, and he points to evidence that
both men were subsequently arrested as civilians.1302 He further submits that the Trial Chamber
erred in finding that Ljubo Palamarević and \ilas Mladenović, the perpetrators of the 13 April 1999
incident, were members of the VJ and that the Trial Chamber failed to discuss evidence that one of
the men was a local judge while the other was a director of a factory and that both wore camouflage
uniforms, were “without military ranks”, and were unarmed.1303
415.

The Prosecution responds that Lazarevi}’s submissions should be summarily dismissed and,

in any event, fail on their merits.1304 The Prosecution observes that the Trial Chamber declined to
find that residents of Prilepnica/Përlepnica were forcibly displaced on 6 April 1999 and suggests
that Lazarevi}’s claims concerning the purported perpetrators of this event are therefore
irrelevant.1305 The Prosecution further submits that the Trial Chamber reasonably found that the two
men who told Kosovo Albanian residents that they had to leave the village on 13 April 1999 were
VJ reservists.1306
416.

In reply, Lazarevi} submits that he clearly demonstrated that the persons who arrived in the

village on 13 April 1999 were not members of the VJ, but rather civilians wearing unidentified
green uniforms and stresses that examples of the misuse of military uniforms show that no crimes
were committed by VJ members in this instance.1307
b. Analysis
417.

Turning first to Lazarevi}’s argument concerning Goran Denić and Negovan Denić, the

Appeals Chamber notes that Abdylhaqim Shaqiri only identified these men in relation to an
evacuation of Prilepnica/Përlepnica village on 6 April 1999.1308 The Trial Chamber concluded that
the Prosecution had not established that residents of Prilepnica/Përlepnica were forcibly displaced
on 6 April 1999 and therefore did not convict Lazarevi} for the events that occurred in the village

1302

Lazarević’s Appeal Brief, paras 172-173.
Lazarević’s Appeal Brief, para. 174. Lazarevi} also cites evidence which he claims demonstrates that there were
cases of misuse of military uniforms (ibid., para. 175).
1304
Prosecution’s Response Brief (Lazarevi}), para. 170. See also ibid., para. 174, suggesting that Lazarevi}’s claim
that VJ uniforms were misused merely repeats unsuccessful trial arguments and should be summarily dismissed.
1305
Prosecution’s Response Brief (Lazarevi}), paras 171-172, and references therein.
1306
Prosecution’s Response Brief (Lazarevi}), para. 173. See also ibid., para. 175, arguing that the civilian occupations
of the men in question are irrelevant to the Trial Chamber’s finding. The Prosecution adds that Lazarevi} ignores the
Trial Chamber’s findings that the VJ was involved in events following the issuance of the order of 13 April 1999 to
leave the village (ibid., para. 176).
1307
Lazarevi}’s Reply Brief, paras 90-91.
1308
Abdylhaqim Shaqiri, Exh. 4D4, p. 2; Abdylhaqim Shaqiri, 5 Sep 2006, T. 2783-2784; ibid., 6 Sep 2006, T. 2860.
1303
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on that date.1309 Because Lazarevi} challenges a finding on which his conviction does not rely, his
argument in this regard is dismissed.
418.

As for Lazarevi}’s claim that the Trial Chamber erroneously identified Ljubo Palamarević

and \ilas Mladenović as members of the VJ, the Appeals Chamber notes that Abdylhaqim Shaqiri
gave evidence that he saw these two men on 13 April 1999 and identified them as VJ reservists who
were wearing yellow-green camouflage military uniforms.1310 At that time, according to Shaqiri, the
men conveyed an order from the “regular army” for the residents to leave the village and, when
asked why they were doing this, they stated that they had to carry out their orders.1311 The Trial
Chamber, while taking note of certain inconsistencies in Shaqiri’s evidence, observed that his
“description of the soldiers as members of the VJ was clear”.1312 The Appeals Chamber notes that
VJ reservists were considered members of the VJ when performing military duty1313 and,
accordingly, finds no error in the Trial Chamber’s references to the two men as “soldiers” or
“members of the VJ”.1314 The Appeals Chamber is also not persuaded that Lazarevi}’s challenges
concerning the men’s uniforms, their civilian occupations, or the misuse of military uniforms
demonstrate that the Trial Chamber’s findings as to the two men or the order they conveyed were
erroneous. Lazarevi}’s argument in this regard is, accordingly, rejected.1315
419.

For the foregoing reasons, the Appeals Chamber dismisses sub-ground 1(h) of Lazarevi}’s

appeal.
(b) Luki}’s appeal
(i) Submissions of the parties
420.

Lukić contends that the Trial Chamber erred in law and fact by disregarding relevant

evidence and finding him responsible for the forcible displacement of civilians in Gnjilane/Gjilan
municipality based upon the unreliable evidence of Prosecution witnesses.1316 In his view, the Trial

1309

Trial Judgement, vol. 2, para. 1246.
Trial Judgement, vol. 2, para. 908, and references therein.
1311
Trial Judgement, vol. 2, para. 908, and references therein. Contrary to Lazarevi}’s suggestion, the Trial Chamber
explicitly referred to Shaqiri’s evidence that the two men wore camouflage uniforms and were unarmed until a third
soldier arrived and gave them each a Kalashnikov (ibid.).
1312
Trial Judgement, vol. 2, para. 909.
1313
As the Trial Chamber explained, according to the Law on the VJ, the membership of the VJ consisted of
professional soldiers as well as, inter alia, individuals in the reserve forces while they were performing their military
duty in the army (Trial Judgement, vol. 1, para. 421).
1314
See, e.g., Trial Judgement, vol. 2, para. 909.
1315
Lazarevi}’s claims of legal error with respect to events in Prilepnica/Përlepnica (see supra fn. 822) are likewise
dismissed, as his allegations of legal error simply repeat several of his evidentiary arguments which have been found to
be without merit.
1316
Lukić’s Appeal Brief, paras 783-785. See also ibid., paras 91-94, 96, 100. Lukić argues that finding him responsible
for forcible displacement is particularly untenable in light of the Trial Chamber’s conclusion that there was insufficient
1310
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Chamber exhibited bias in favour of the Prosecution in its acceptance of inconsistent evidence and
ignored or misconstrued other evidence, including evidence with respect to the reasons Qamil
Shabani and others left the village of Donja Stubla/Stublla e Poshtme.1317 He further claims that the
evidence shows that civilians left the village of Prilepnica/Përlepnica, and the municipality in
general, due to their fear of NATO bombing and contends that the Trial Chamber erred in holding
otherwise, thereby ignoring its own findings about frequent NATO bombing and the “unrebutted”
testimony of Dušan Gavrani}, and violating the principle of in dubio pro reo.1318 Finally, Lukić
disputes the Trial Chamber’s interpretation of evidence concerning the MUP’s role with respect to
Prilepnica/Përlepnica, challenges the evidence underlying the findings that MUP members were
present or were the perpetrators of crimes in @egra/Zhegra and Vladovo/Lladova, and points to
“exculpatory” evidence that the MUP investigated and facilitated the prosecution of certain crimes
as well as evidence that the MUP offered protection to civilians.1319
421.

The Prosecution responds that Luki}’s arguments should be summarily dismissed and, in

any event, fail on their merits.1320 The Prosecution argues that Luki}’s claims about the Trial
Chamber’s alleged “bias” are unsupported and asserts that the Trial Chamber reasonably concluded
that NATO bombings did not cause the mass displacement of Kosovo Albanians from
Prilepnica/Përlepnica in light of Abdylhaqim Shaqiri’s evidence and other evidence in the
record.1321 The Prosecution also submits that the Trial Chamber reasonably concluded that Luki}
was responsible for the forcible displacement of Kosovo Albanians in Žegra/Zhegra and
Vladovo/Lladova and that Luki} consistently ignores the Trial Chamber’s relevant findings,
including its finding that as a member of the JCE, he was responsible for crimes committed by both
the VJ and the MUP.1322
422.

In reply, Luki} reiterates that the Trial Chamber erred in convicting him for crimes

committed by VJ members who were arrested by the MUP and properly tried and convicted.1323 He
further claims that the Trial Chamber failed to consider evidence of Prosecution witnesses

evidence of forcible displacement in relation to Nosalje (ibid., para. 785, referring to Trial Judgement, vol. 2,
para. 947).
1317
Lukić’s Appeal Brief, paras 788-789. See, e.g., ibid., paras 96, 100, 797-799, 803-804.
1318
Lukić’s Appeal Brief, paras 792-796, 811.
1319
Lukić’s Appeal Brief, paras 96, 100, 797-802, 805-807, 810-813. Lukić stresses that none of the Trial Chamber’s
findings in relation to police activities in Gnjilane/Gjilan municipality satisfy the elements of deportation, which he
describes as being the deprivation of “the right of a victim to stay in his/her [sic] home or community, or the right not to
be disabled from their property by means of forceful movement to another place” (ibid., para. 813, referring to Simić et
al. Trial Judgement, para. 130, Krnojelac Appeal Judgement, para. 218).
1320
Prosecution’s Response Brief (Luki}), paras 490-492, 499-500, 502.
1321
Prosecution’s Response Brief (Luki}), paras 494-497.
1322
Prosecution’s Response Brief (Luki}), paras 103, 498-499.
1323
Luki}’s Reply Brief, para. 123.
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indicating that they were treated properly by the MUP and that MUP forces were not involved in
the alleged crimes.1324
(ii) Analysis

a. General challenges
423.

The Appeals Chamber first turns to Luki}’s argument that the Trial Chamber showed bias

towards the Prosecution by accepting inconsistent Prosecution evidence and ignoring Defence
evidence. In this regard, the Appeals Chamber observes that the Trial Chamber found Prosecution
witnesses Abdylhaqim Shaqiri, Qamil Shabani, and K81 to be “generally credible and reliable due
to the broad consistency of their evidence concerning the events that they witnessed […] and the
impression the Chamber formed of them in court”, although it noted that “there were difficulties
with the manner in which the Prosecution presented the evidence of K81.”1325 The Trial Chamber
stated that:
although a number of inconsistencies in the evidence of Shaqiri and Shabani were explored in
cross-examination, it is satisfied, in light of the explanations given, that they do not render their
evidence unreliable on the key issues discussed below. Where an inconsistency was more than
insignificant, the Chamber has left the evidence of the witness on that point out of account.1326

424.

Although Luki} asserts that the Trial Chamber mischaracterised the problems with K81’s

evidence,1327 he does not substantiate this submission, which is, accordingly, dismissed.1328 As for
Luki}’s claim that the Trial Chamber erred in accepting Shabani’s clarifications regarding his own
evidence,1329 the Appeals Chamber recalls that a trial chamber has broad discretion in weighing
evidence.1330 The Appeals Chamber further recalls that it is not a legal error per se to rely on
evidence that is inconsistent with a prior statement or other evidence adduced at trial, although a
trial chamber must take into account any explanations offered for these inconsistencies when
determining the probative value of the evidence.1331 Because Luki} simply challenges the Trial
Chamber’s acceptance of Shabani’s clarifications without demonstrating that the Trial Chamber
1324

Luki}’s Reply Brief, para. 124.
Trial Judgement, vol. 2, para. 894.
1326
Trial Judgement, vol. 2, para. 894.
1327
Luki}’s Appeal Brief, para. 789.
1328
Lukić also argues that K81 “certainly did not speak the truth” because he gave evidence that he had entered
Macedonia via Serbia rather than directly from Kosovo and no one else “mentioned this possibility” (Luki}’s Appeal
Brief, para. 100). The Appeals Chamber is not persuaded, however, that the mere fact that no witnesses but K81 gave
such evidence demonstrates that the Trial Chamber erred in relying upon K81’s evidence.
1329
See Luki}’s Appeal Brief, para. 799.
1330
See Kraji{nik Appeal Judgement, para. 27; Marti} Appeal Judgement, para. 19; Strugar Appeal Judgement,
para. 21. See also Br|anin Appeal Judgement, para. 24; Čelebići Appeal Judgement, para. 481; Gacumbitsi Appeal
Judgement, para. 115.
1331
Nchamihigo Appeal Judgement, para. 201, referring to Muhimana Appeal Judgement, para. 135; Niyitegeka Appeal
Judgement, para. 96, referring to Kupreškić et al. Appeal Judgement, para. 31.
1325
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committed a reversible error in doing so, his argument in this regard is dismissed. Given the Trial
Chamber’s broad discretion in weighing evidence, the Appeals Chamber is also not persuaded that
the differences in the evidence of Shabani and K81 identified by Luki}1332 render the Trial
Chamber’s conclusion that Shabani confirmed K81’s account1333 erroneous.1334
425.

As for Luki}’s argument that “defense witnesses/evidence were simply disregarded

totally”,1335 the Appeals Chamber notes that the Trial Chamber explicitly considered, inter alia, the
evidence of Defence witnesses Božidar Deli} and Franjo Glon~ak.1336 The Trial Chamber also
found that it could rely upon “large parts” of the evidence of Defence witness Gavrani} and that
portions of Glon~ak’s evidence confirmed that of Shabani and K81, although the Trial Chamber
also found that much of Glon~ak’s evidence was unreliable.1337 Luki}’s submission on this point is
thus rejected.

b. Challenges concerning specific villages
426.

Luki}’s remaining claims that evidence was ignored or misinterpreted are also without

merit. Contrary to Luki}’s submission,1338 the Trial Chamber did not err in referring to Shabani’s
testimony as to the involvement of the police in @egra/Zhegra on 29 March 1999.1339 As for Luki}’s
assertion that the Trial Chamber ignored evidence that the police did not order people from the
village of Prilepnica/Përlepnica to leave and that the MUP provided a protective escort for a convoy
of residents upon Shaqiri’s request,1340 the Appeals Chamber notes that the Trial Chamber
considered the evidence in this regard and found that VJ forces ordered civilians to leave the
village.1341 Luki} has failed to show how the evidence he cites demonstrates any error by the Trial
Chamber on this point or casts doubt on the Trial Chamber’s findings concerning subsequent events
before and at the Macedonian border, as he claims.1342 Finally, although Luki} challenges the Trial
Chamber’s recitation of the evidence concerning how Shabani and others left Donja Stubla/Stublla
1332

See Luki}’s Appeal Brief, para. 797, referring to Trial Judgement, vol. 2, paras 917-918.
Trial Judgement, vol. 2, paras 917-918.
1334
For the reasons already stated (see supra, fn. 1115), the Appeals Chamber also does not consider that Luki}’s
challenge to Shaqiri’s testimony concerning “white cloth with a ribbon” on police uniforms (see Luki}’s Appeal Brief,
para. 96. See also Trial Judgement, vol. 2, para. 905) demonstrates that the Trial Chamber erred in accepting Shaqiri’s
testimony.
1335
Luki}’s Appeal Brief, para. 789.
1336
Trial Judgement, vol. 2, para. 894.
1337
Trial Judgement, vol. 2, paras 894, 944.
1338
Lukić’s Appeal Brief, para. 798.
1339
Trial Judgement, vol. 2, para. 921, referring, inter alia, to Qamil Shabani, Exh. P2264, T. 1528-1529, Qamil
Shabani, 31 Aug 2006, T. 2682.
1340
Lukić’s Appeal Brief, para. 810.
1341
Trial Judgement, vol. 2, paras 899, 906-908, 910-911, 914, 943, 1246.
1342
Lukić’s Appeal Brief, para. 810, referring, inter alia, to Trial Judgement, vol. 2, para. 948, finding that “Kosovo
Albanians from the municipality were mistreated at VJ checkpoints before the border with Macedonia” and that at the
Macedonian border “Serbian police searched them and took their identification papers and passports.”
1333
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e Poshtme, he simply offers his own interpretation of that evidence and does not demonstrate any
specific error by the Trial Chamber.1343 In light of the foregoing discussion, the Appeals Chamber
considers that Luki} has failed to show any “bias”1344 in the Trial Chamber’s approach to the
evidence concerning events in Gnjilane/Gjilan municipality.
427.

As for Luki}’s argument that the Trial Chamber erred in failing to find that NATO bombing

caused civilians to flee the village of Prilepnica/Përlepnica, the Appeals Chamber notes that the
Trial Chamber considered the possibility that civilians left the village due to fear of NATO air
strikes.1345 The Trial Chamber dismissed this explanation, however, in light of both its acceptance
of the evidence of Shaqiri, who rejected the suggestion that villagers were scared of NATO
bombing, and the lack of evidence of such bombing in the area.1346 The Trial Chamber also
considered but rejected the evidence of Gavrani} that people left Gnjilane/Gjilan municipality due
to NATO bombing.1347 In so concluding, the Trial Chamber noted that police and VJ reports stated
that NATO bombed mainly military and infrastructure installations in the municipality1348 and that:
there is no evidence of NATO targeting areas inhabited by civilians, neither K81 nor Shabani cited
fear of NATO as among the reasons for their and their families[’] flight, and the municipality was
not the site of intense NATO bombardment, as explained by Smiljani}.1349

Luki}’s suggestion that Gavrani}’s evidence is unrebutted and must therefore be given precedence
under the principle of in dubio pro reo thus fails, as do his remaining evidentiary arguments.1350 His
claims in this regard are, accordingly, dismissed.
428.

Finally, the Appeals Chamber notes that Luki} challenges the evidence underlying the

findings that MUP members were present or were the perpetrators of crimes in @egra/Zhegra and

1343

Lukić’s Appeal Brief, paras 803-804, referring, inter alia, to Trial Judgement, vol. 2, paras 926-927.
Lukić’s Appeal Brief, para. 789.
1345
Trial Judgement, vol. 2, para. 915.
1346
Trial Judgement, vol. 2, para. 915, stating that “the Chamber does not accept Gavrani}’s assertion that people left
Prilepnica/Përlepnica because of NATO bombing.” Although Luki} claims that the Trial Chamber omitted Gavrani}’s
evidence that civilians fleeing Prilepnica/Përlepnica told police that they left when NATO bombing intensified (Luki}’s
Appeal Brief, para. 795, citing Du{an Gavrani}, 19 Feb 2008, T. 22702-22705. See also Luki}’s Appeal Brief,
para. 811), the witness indicated only that NATO bombing was increasing as the villagers were leaving, not that anyone
stated that this was the reason for their departure (Du{an Gavrani}, 19 Feb 2008, T. 22702-22705. See also ibid.,
T. 22706, describing Gavrani}’s own conclusion that villagers became scared of the bombing).
1347
Trial Judgement, vol. 2, paras 941-942. See also ibid., vol. 2, paras 894, 915.
1348
Trial Judgement, vol. 2, para. 941.
1349
Trial Judgement, vol. 2, para. 942.
1350
Luki} argues that the Trial Chamber omitted to mention Smiljani}’s evidence that “around 40% of NATO targets
were civilian” and that cluster bombs and munitions with depleted uranium were used (Lukić’s Appeal Brief, para. 794,
referring to Spasoje Smiljani}, 17 Sep 2007, T. 15749-15752). However, Luki} has failed to show how this evidence,
which concerns air strikes in the entirety of the Federal Republic of Yugoslavia (see Spasoje Smiljani}, 17 Sep 2007,
T. 15750), demonstrates that the Trial Chamber erred in its findings as to NATO actions in Gnjilane/Gjilan municipality
in particular. His assertion that evidence of K81 supports Gavrani}’s claim that civilians fled out of fear of NATO
attacks (Luki}’s Appeal Brief, para. 795, referring to Trial Judgement, vol. 2, para. 930) is likewise unsupported by the
evidence.
1344
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Vladovo/Lladova.1351 In this respect, he also points to evidence of the MUP’s alleged investigations
of killings, theft, and destruction of property as supporting the conclusion that MUP members were
not involved in the crimes committed in these locations.1352 The Appeals Chamber however notes
that the Trial Chamber found that Luki} was a member of a JCE1353 and that crimes of both the
MUP and the VJ were imputable to him as member of this JCE, including crimes of forcible
displacement.1354 Accordingly, even if Luki} could establish that the Trial Chamber erred in finding
that members of the MUP were involved in the crimes at issue, he has failed to show how this
would render his convictions unsafe, given the involvement of VJ members in these same crimes
and his responsibility for the crimes of both the MUP and the VJ. Luki}’s challenge is, accordingly,
dismissed.1355
429.

For the foregoing reasons, the Appeals Chamber dismisses sub-ground D(2) in part and

ground GG in part of Luki}’s appeal.
7. Kačanik/Kaçanik
430.

The Trial Chamber found that the VJ and the MUP, inter alia, participated in the

commission of deportation and other inhumane acts (forcible transfer) as crimes against humanity
in

Kotlina/Kottlina

village,

Ka~anik/Kaçanik municipality.

Dubrava/Lisnaja
1356

under Article 7(1) of the Statute.

village,

and

Ka~anik/Kaçanik

town

in

Lazarevi} was convicted for aiding and abetting these crimes

1357

Lazarevi} challenges these convictions.1358 Luki} was also

convicted of committing these crimes (through his participation in a JCE) under Article 7(1) of the
Statute.1359 Luki} challenges the Trial Chamber’s relevant findings in this regard.1360 The Appeals
Chamber will address the arguments of Lazarević and Lukić in turn.

1351

Lukić’s Appeal Brief, paras 96, 100, 797-802, 805-807, 810-813.
Lukić’s Appeal Brief, paras 801-802, 805-806, 812.
1353
Trial Judgement, vol. 3, paras 938, 1130-1131. Lukić’s challenges with respect to the Trial Chamber’s findings
regarding his JCE membership are addressed below (see infra, sub-section VII.F.).
1354
Trial Judgement, vol. 3, paras 1132-1133.
1355
Lukić’s submissions concerning protections provided by the MUP to civilians (Lukić’s Appeal Brief, para. 811;
Luki}’s Reply Brief, para. 124) as well as his claims that the Trial Chamber overlooked evidence that the
“paramilitaries” present in @egra/Zhegra were VJ reservists or volunteers (Lukić’s Appeal Brief, para. 800) and that
armed locals who wore solid blue uniforms in Vladovo/Lladova could have been part of the Civilian Protection, not of
the police (Luki}’s Appeal Brief, para. 100), are rejected on this same basis. Additionally, insofar as Luki} submits that
the Trial Chamber’s findings as to conduct by the MUP do not satisfy a legal standard for deportation (Lukić’s Appeal
Brief, para. 813), his claim is undeveloped and, therefore, dismissed. Luki} also argues that the Trial Chamber’s error in
holding him liable for forcible displacement in Gnjilane/Gjilan municipality is “particularly true given its finding as to
Nosalje that insufficient evidence existed of forcible displacement” (Lukić’s Appeal Brief, para. 785, referring to Trial
Judgement, vol. 2, para. 947), but has failed to develop his argument, which is likewise rejected.
1356
Trial Judgement, vol. 2, paras 1067, 1099, 1148, 1253-1257, 1259-1261. See also ibid., vol. 2, paras 1170-1171.
1357
Trial Judgement, vol. 3, paras 930, 1211.
1358
Lazarevi}’s Appeal Brief, paras 186-208. See also ibid., paras 266-275.
1359
Trial Judgement, vol. 3, paras 1138, 1212.
1360
Luki}’s Appeal Brief, para. 101. See also ibid., paras 91-93.
1352
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(a) Lazarevi}’s appeal
(i) Kotlina/Kotllina
431.

Based upon, inter alia, the evidence of Hazbi Loku, the Trial Chamber found that VJ and

MUP forces attacked and partially burned the village of Kotlina/Kotllina on 9 March 1999.1361 The
Trial Chamber also found that on 24 March 1999, elements of the 243rd Mechanised Brigade of the
VJ, in cooperation with MUP forces, shelled and encircled the village.1362 The Trial Chamber
further found that there was a KLA presence “of some kind” in, or close to, Kotlina/Kotllina on
24 March 1999.1363 According to the Trial Chamber, however, even if the purpose of the VJ and
MUP action on 24 March 1999 had been to “destroy” the KLA, many villagers were also forced to
flee, with women and children forced to board or walk behind military trucks headed to
Ka~anik/Kaçanik town.1364 Other villagers fled out of fear to Macedonia following the attack.1365
The Trial Chamber concluded that “these events amounted to an attack upon the civilian population
in the area”1366 and that “[t]he fact that houses were set on fire and people were abused shows that
the physical perpetrators intended for the Kosovo Albanian residents of Kotlina/Kotllina to go to
Macedonia”.1367

a. Submissions of the parties
432.

Lazarević argues that the Trial Chamber erred in fact when it found that the VJ, in

cooperation with the MUP, first attacked and partially burned Kotlina/Kotllina village on
9 March 1999 and then later shelled and encircled the village on 24 March 1999, forcing its
residents to flee.1368 In particular, Lazarevi} submits that a report of the Kosovo Verification
Mission (“KVM”) describes fighting at the relevant time and suggests that actions of the “forces of
order” on 9 March 1999 were not aimed at civilians, but rather that there was a legitimate, antiterrorist operation there, of which the MUP was the principal executor.1369 Lazarevi} also contends

1361

Trial Judgement, vol. 2, paras 1067, 1253-1255.
Trial Judgement, vol. 2, paras 1067, 1253-1255.
1363
Trial Judgement, vol. 2, para. 1053.
1364
Trial Judgement, vol. 2, paras 1067, 1170, 1253-1255.
1365
Trial Judgement, vol. 2, paras 1067, 1253-1255.
1366
Trial Judgement, vol. 2, para. 1253.
1367
Trial Judgement, vol. 2, para. 1254.
1368
Lazarević’s Appeal Brief, paras 185-196. Lazarević also claims that the Trial Chamber erred as a matter of law in
entering convictions with respect to events in Kotlina/Kotllina (ibid., paras 268-269. See also ibid., paras 223-230). In
addition, he cites evidence which, he claims, illustrates “the factors of influence on the movement of civilians in the
area” of Ka~anik/Kaçanik municipality in general and shows that any actions by the VJ were taken against the KLA
rather than civilians (ibid., paras 266-267).
1369
Lazarević’s Appeal Brief, para. 186, referring to Exh. 3D179, also admitted as Exh. P444. Lazarević also asserts
that the KVM document does not establish whether VJ members entered the village itself (Lazarević’s Appeal Brief,
1362
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that the testimony of 6D1 shows that the VJ did not lead the operation on 24 March 19991370 and
that, in any event, the operation was a legitimate, counter-terrorist action.1371 He adds that no
reasonable trier of fact could have found Hazbi Loku to be credible given the inconsistencies in
Loku’s evidence.1372 Finally, in Lazarević’s view, the removal of civilians from Kotlina/Kotllina to
Kačanik/Kaçanik town can be interpreted as evacuation from a combat zone and the fact that they
were not taken to Macedonia, but rather away from the state border, suggests that there was no
intention to expel or forcibly relocate them.1373
433.

The Prosecution responds that Lazarevi}’s arguments should be summarily dismissed and,

in any event, fail on the merits.1374 With regard to the events of 9 March 1999, the Prosecution
submits that Lazarevi} fails to show that the Trial Chamber erred in concluding both that the
principal perpetrators intended to displace the Kosovo Albanian residents of Kotlina/Kotllina and
that they had no reason for doing so.1375 Moreover, according to the Prosecution, the KVM report
cited by Lazarevi} corroborates Loku’s account of the VJ’s participation in the operation.1376 As for
the events of 24 March 1999, the Prosecution argues that Lazarevi} fails to show that the Trial
Chamber erred in its conclusions with regard to the testimony of 6D11377 and adds that Lazarevi}
likewise fails to show that the Trial Chamber erred in its careful approach to Loku’s evidence.1378
Finally, the Prosecution contends that Lazarevi} does not explain how a legitimate attack or lawful
evacuation could include forcing women and children to board military trucks and forcing others, at
gunpoint, to walk to Ka~anik/Kaçanik town.1379
434.

In reply, Lazarevi} reiterates that the evidence shows that the MUP was engaged in a

legitimate action against the KLA on 9 March 19991380 and that the VJ was not involved in the
events of 24 March 1999.1381 He also asserts that he reasonably contested “the biased and
inconsistent testimony” of Loku.1382

para. 186) and that the Trial Chamber failed to consider document marked 5D1220 which, in his view, shows that they
did not (ibid., para. 187).
1370
Lazarević’s Appeal Brief, paras 192-193.
1371
Lazarević’s Appeal Brief, paras 189, 194, discussing Trial Judgement, vol. 2, para. 1053, Exh. 6D501.
1372
Lazarević’s Appeal Brief, paras 190-191.
1373
Lazarević’s Appeal Brief, para. 195.
1374
Prosecution’s Response Brief (Lazarević), paras 186-187, 216-217.
1375
Prosecution’s Response Brief (Lazarević), para. 190.
1376
Prosecution’s Response Brief (Lazarević), para. 191. The Prosecution submits that the other document to which
Lazarevi} refers, document marked 5D1220, was ultimately not admitted into evidence and is therefore outside the
scope of the appeal (ibid., para. 194).
1377
Prosecution’s Response Brief (Lazarević), para. 197.
1378
Prosecution’s Response Brief (Lazarević), para. 196.
1379
Prosecution’s Response Brief (Lazarević), para. 198.
1380
Lazarevi}’s Reply Brief, para. 96.
1381
Lazarevi}’s Reply Brief, para. 98.
1382
Lazarevi}’s Reply Brief, para. 97.
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b. Analysis
435.

At the outset, the Appeals Chamber observes that although the Trial Chamber found that VJ

and MUP forces attacked and partially burned the village of Kotlina/Kotllina during clashes with
the KLA on 9 March 1999, it did not find that the local residents were forcibly displaced during this
incident in early March.1383 Rather, the Trial Chamber found that forcible displacement was
committed in this location, after finding that VJ and MUP forces shelled and encircled the village
on 24 March 1999, causing the local residents to flee.1384 The Trial Chamber found the incident in
this village on 24 March 1999 to be part of the pattern of events demonstrating that there was a
campaign of violence directed against the Kosovo Albanian population during the period starting
from 24 March 1999 that caused the departure of at least 700,000 Kosovo Albanians from
Kosovo.1385 Thus, the Appeals Chamber understands the Trial Chamber to have not considered its
finding on the attack of 9 March 1999 to be relevant to its conclusion that VJ and MUP forces
committed the crimes of deportation and other inhumane acts (forcible transfer) as crimes against
humanity in this location. Accordingly, Lazarevi}’s arguments concerning the incident on
9 March 1999 are dismissed as the errors he alleges have no impact on his conviction.1386
436.

Turning to the events of 24 March 1999, the Appeals Chamber notes that the Trial Chamber

found, based primarily on the evidence of Hazbi Loku, that an attack by VJ and MUP forces forced
many villagers to flee Kotlina/Kotllina in what amounted to an attack upon the civilian
population.1387 Loku gave evidence, inter alia, that men from the village were beaten, kicked, and
struck with rifle butts, that some 400 individuals (mainly women and children) were forcibly loaded
onto trucks while others were forced to walk behind the trucks at gunpoint and threatened, and that
every building in the village, including the school, started to burn almost simultaneously.1388
Although, the Trial Chamber found that there was a KLA presence in or close to Kotlina/Kotllina
on the day in question, Lazarevi} has failed to show how this fact or the other evidence to which he
refers of alleged terrorist acts in the village1389 demonstrates that the Trial Chamber’s findings as to
the relevant actions of VJ and MUP forces were unreasonable. His arguments concerning 6D1 are
similarly unavailing, as he simply repeats arguments that were unsuccessful at trial without

1383

Trial Judgement, vol. 2, paras 1067, 1253, read together with ibid., vol. 2, paras 1018-1020, 1027, 1029-1030.
Trial Judgement, vol. 2, paras 1067, 1253.
1385
Trial Judgement, vol. 2, paras 1156, 1170, 1178, 1253.
1386
See Lazarević’s Appeal Brief, paras 186-188.
1387
Trial Judgement, vol. 2, paras 1067, 1253. See also ibid., vol. 2, para. 1254, noting that “houses were set on fire and
people were abused”.
1388
Trial Judgement, vol. 2, paras 1035-1038, and references therein.
1389
Lazarević’s Appeal Brief, para. 194, discussing Exh. 6D501.
1384
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demonstrating that their rejection by the Trial Chamber amounts to an error warranting the Appeals
Chamber’s intervention.1390
437.

Lazarevi} also points to purported inconsistencies in Loku’s evidence concerning certain

murders that allegedly took place in Kotlina/Kotllina and argues that the witness is therefore not
credible.1391 The Appeals Chamber notes that the Trial Chamber’s findings related to forcible
displacement were based on Hazbi Loku’s evidence, which was corroborated by that of Krsman
Jeli} and by documentary evidence.1392 The Appeals Chamber further observes that the Trial
Chamber considered the evidence of Loku cautiously, finding him credible in general but taking
particular note of inconsistencies in his evidence concerning the allegations of murder.1393 The Trial
Chamber also provided detailed reasons as to why it decided not to rely on Loku’s evidence in
relation to the alleged murders.1394 The Appeals Chamber recalls that trial chambers are best placed
to assess the credibility of a witness1395 and further recalls that trial chambers may reasonably
accept certain parts of a witness’s testimony, but reject others.1396 In light of the foregoing,
Lazarevi} has failed to show that the Trial Chamber erred in accepting Loku’s evidence regarding
forcible displacement.
438.

Finally, Lazarevi} claims that the “alleged removal of civilians” from Kotlina/Kotllina “can

be interpreted as evacuation of civilians from the zone of combat activities”,1397 since the civilians
were moved in the direction away from the state border1398 and since, in his view, they would have
been sent towards the border if the purpose had, indeed, been to forcibly relocate or expel them.1399
The Appeals Chamber considers, however, that Lazarevi} merely seeks to offer his own
interpretation of the evidence and has not shown that the Trial Chamber’s findings as to forcible
displacement were unreasonable. The Appeals Chamber therefore dismisses this claim.1400

1390

Compare Lazarević’s Appeal Brief, paras 192-193, with Lazarević’s Closing Brief, paras 291-292, 295-296. See
also supra, para. 396 for finding as to argument that MUP was “principal executor”.
1391
Lazarević’s Appeal Brief, paras 190-191.
1392
Trial Judgement, vol. 2, para. 1067.
1393
Trial Judgement, vol. 2, paras 1009, 1068-1078.
1394
Trial Judgement, vol. 2, paras 1068-1078. See also ibid., vol. 2, para. 1009.
1395
See, e.g., Nahimana et al. Appeal Judgement, para. 949; Rutaganda Appeal Judgement, para. 188; Tadi} Appeal
Judgement, para. 64.
1396
Bo{koski and Tar~ulovski Appeal Judgement, para. 59, and references therein.
1397
Lazarević’s Appeal Brief, para. 195.
1398
See Trial Judgement, vol. 2, paras 1008, 1067.
1399
Lazarević’s Appeal Brief, para. 195.
1400
Lazarevi}’s claims of legal error with respect to events in Kotlina/Kotllina (see supra, fn. 822) are likewise
dismissed, as his allegations of legal error simply repeat several of his evidentiary arguments which have been found to
be without merit. As for his claims concerning evidence related to Kačanik/Kaçanik municipality in general (see supra
fn. 822), he has failed to articulate any specific error and merely advances his own interpretation of the evidence. His
arguments are, accordingly, rejected.
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(ii) Dubrava/Lisnaja
439.

Based upon, inter alia, the evidence of Fadil Vishi, the Trial Chamber found that VJ, MUP,

and other unidentified forces attacked the village of Dubrava/Lisnaja on 25 May 1999, forcing
residents to flee to other villages and then to Macedonia.1401 The Trial Chamber further found that
the attack was mounted against the civilian population of Dubrava/Lisnaja and that it was the
actions of VJ and MUP forces that caused the Kosovo Albanians from Dubrava/Lisnaja to leave
“out of fear of the consequences should they remain”.1402

a. Submissions of the parties
440.

Lazarević contends that the Trial Chamber erred in finding that the VJ and others attacked

Dubrava/Lisnaja on 25 May 1999.1403 In particular, he challenges the Trial Chamber’s finding that
VJ actions were directed against the civilian population, arguing that the evidence shows instead
that there was a significant KLA presence “in the area”, that the actions of the VJ and the MUP
were undertaken solely against the KLA, and that the VJ undertook no offensive activities.1404
Lazarević also notes that the incident in Dubrava/Lisnaja occurred considerably after the time
period in which the majority of other incidents charged in the Indictment occurred.1405 Finally, he
suggests that the civilian population left the village upon the orders of Fadil Vishi, “the village
chief”, and were not forcibly expelled by Serbian forces.1406
441.

The Prosecution responds that the Trial Chamber correctly found that the VJ’s actions could

not qualify as legitimate combat and submits that Lazarevi} ignores the evidence regarding the
events in Dubrava/Lisnaja upon which the Trial Chamber relied.1407 The Prosecution adds that

1401

Trial Judgement, vol. 2, paras 1148, 1259-1260.
Trial Judgement, vol. 2, paras 1259-1260. See also ibid., vol. 2, para. 1148.
1403
Lazarevi}’s Appeal Brief, para. 202, referring to Trial Judgement, vol. 2, paras 1148, 1171. Lazarević also claims
that the Trial Chamber erred as a matter of law and lists examples which, he suggests, demonstrate that the Trial
Chamber applied an “arbitrary approach” to the evidence and failed to take into account all available evidence
(Lazarevi}’s Appeal Brief, para. 274. See also ibid., paras 223-230).
1404
Lazarevi}’s Appeal Brief, paras 203-206, 208, referring, inter alia, to Exh. P370 and document marked
“6D1314.1.1” or “5D1314”.
1405
Lazarevi}’s Appeal Brief, para. 206.
1406
Lazarević’s Appeal Brief, paras 207-208.
1407
Prosecution’s Response Brief (Lazarević), p. 68, para. 206, referring to Trial Judgement, vol. 2, paras 1141-1146.
The Prosecution notes that one of the documents to which Lazarevi} refers, document marked 6D1314 (or 5D1314),
was not admitted at trial and therefore may not be considered by the Appeals Chamber (Prosecution’s Response Brief
(Lazarević), para. 205).
1402
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Lazarevi} misrepresents the Trial Chamber’s finding that Vishi advised villagers to leave
Dubrava/Lisnaja and that Vishi never ordered them to leave.1408
442.

In reply, Lazarevi} denies misrepresenting the testimony of Vishi, which, he insists,

demonstrates that residents were instructed to go to Macedonia before “any action took place”.1409

b. Analysis
443.

In support of his argument that the Trial Chamber erred in finding that VJ actions were

directed against the civilian population of Dubrava/Lisnaja, Lazarevi} points to evidence that there
was a KLA presence “in the area”.1410 However, he does not address the evidence underlying the
Trial Chamber’s findings, including the evidence of Fadil Vishi, partially corroborated by Krsman
Jelić and other evidence, that “Serbian forces” surrounded the village in the night equipped with
heavy weapons, that Vishi advised villagers to leave, that the villagers agreed to do so because they
knew about and feared what had happened in other villages, and that thereafter Vishi saw his house
burning and heard about bodies being found in and around the village.1411 Lazarevi} has also not
shown how evidence of a KLA presence “in the area” is inconsistent with the Trial Chamber’s
finding that VJ forces and others attacked the village of Dubrava/Lisnaja and that this attack
amounted to an attack against the civilian population. Nor does he substantiate his assertion that the
actions of the VJ and the MUP were undertaken solely against the KLA.1412 His claim in this regard
is, accordingly, dismissed.
444.

As for Lazarevi}’s submission that VJ forces undertook no offensive action, the Appeals

Chamber notes that the Trial Chamber explicitly considered Krsman Jeli}’s assertion that his unit
only defended its own positions in the area, but also took into account that Jeli} gave contradictory
1408
Prosecution’s Response Brief (Lazarević), para. 207, referring to Trial Judgement, vol. 2, para. 1142. The
Prosecution further submits that Lazarević’s arguments of legal error are undeveloped, repeat his evidentiary claims,
and should be summarily dismissed (Prosecution’s Response Brief (Lazarević), paras 216-217).
1409
Lazarevi}’s Reply Brief, paras 100-101.
1410
Lazarevi}’s Appeal Brief, paras 203, 206. In particular, Lazarevi} points to the evidence of Vishi that the
headquarters of the KLA’s 162nd Brigade was located about three kilometres outside the village (see ibid., para. 203;
Trial Judgement, vol. 2, para. 1141) and suggests that Dashi also gave evidence that the KLA used to come to the
village (Lazarevi}’s Appeal Brief, para. 203). The Appeals Chamber notes, however, that in the testimony cited by
Lazarevi}, Dashi states that he had heard that the KLA stayed away from Dubrava/Lisnaja and that it only might have
entered the village, though he does not specify when this might have occurred (Muharrem Dashi, 11 Oct 2006, T. 46282629).
1411
Trial Judgement, vol. 2, paras 1141-1147, and references therein.
1412
Lazarevi} cites a document alternately referred to as “6D1314.1.1” and “5D1314” in support of this claim
(Lazarevi}’s Appeal Brief, para. 204, and references therein), but the Appeals Chamber notes that this document was
never admitted into evidence at trial (see Prosecutor v. Milutinovi} et al., Case no. IT-05-87-T, Confidential Exhibit
List, Public Exhibit List, Certificate on Confidential Exhibit List and the Certificate on the Public Exhibit List, all filed
on 10 November 2009) and therefore is not part of the record on appeal. Lazarevi} also refers to the testimony of Jeli}
(Lazarevi}’s Appeal Brief, para. 204, referring to Krsman Jeli}, 23 Nov 2007, T. 18920-18921), but has failed to
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evidence on cross-examination concerning a “joint action” under the name “Dubrava”, whereby the
VJ, together with MUP forces, crushed the “terrorists” and blocked them from their combat
positions.1413 In light of this latter evidence as well as the other evidence in the record,1414 the
Appeals Chamber considers that Lazarevi} has failed to demonstrate that the Trial Chamber’s
finding was erronous.
445.

Turning to Lazarevi}’s argument that the Trial Chamber should have found that the villagers

left Dubrava/Lisnaja on the orders of Vishi, the Appeals Chamber notes that the Trial Chamber
considered the evidence that Vishi advised the villagers to leave and go to Macedonia after he
learned that “Serbian forces” equipped with heavy weapons had surrounded Dubrava/Lisnaja.1415
The Trial Chamber further considered Vishi’s evidence that the villagers decided to leave because
“they knew about, and feared, what had happened in other villages.”1416 Bearing in mind the Trial
Chamber’s general finding that Vishi was credible,1417 the Appeals Chamber considers that
Lazarevi} has failed to show that the Trial Chamber committed an error concluding that the
villagers left Dubrava/Lisnaja out of fear, as Vishi testified.1418
(iii) Kačanik/Kaçanik town
446.

Based primarily on the evidence of Isa Raka, the Trial Chamber found that VJ and MUP

forces entered Kačanik/Kaçanik town on 27 March 1999 and fired on houses.1419 The Trial
Chamber further found that this event caused several hundred residents to leave Kačanik/Kaçanik
town, either out of fear or because they were directly expelled from their homes by the police.1420
The Trial Chamber concluded that these events amounted to an attack on the Kosovo Albanian
civilian population of Kačanik/Kaçanik town.1421

explain how this testimony, which concerns the recovery of weapons from various locations at unspecified times,
demonstrates that VJ and MUP forces acted solely against the KLA.
1413
Trial Judgement, vol. 2, paras 1145-1146, and references therein. See also ibid., vol. 2, para. 1010. Lazarevi} also
refers to Exhibit P370 in support of his claim that the VJ only took defensive positions (Lazarevi}’s Appeal Brief, paras
203, 205). According to Jeli}, the map included in Exhibit P370, which is part of an Austrian forensic report, correctly
depicts the VJ artillery positions near Dubrava/Lisnaja (Krsman Jeli}, 27 Nov 2007, T. 19146-19147). However,
Lazarevi} does not substantiate his claim that these positions were taken for the purpose of the defence of the FRY from
the direction of Macedonia, nor does he show how this evidence demonstrates any error by the Trial Chamber.
1414
Trial Judgement, vol. 2, paras 1141-1144, and references therein.
1415
Trial Judgement, vol. 2, paras 1141-1142.
1416
Trial Judgement, vol. 2, para. 1142.
1417
Trial Judgement, vol. 2, para. 1009.
1418
Lazarevi}’s argument that the incident in Dubrava/Lisnaja occurred considerably after the time period in which the
majority of other incidents charged in the Indictment fails to articulate any error and is, accordingly, dismissed.
Lazarevi}’s claims of legal error with respect to events in Dubrava/Lisnaja (see supra, fn. 822) are likewise dismissed,
as his allegations of legal error simply repeat several of his evidentiary arguments which have been found to be without
merit.
1419
Trial Judgement, vol. 2, paras 1099, 1256.
1420
Trial Judgement, vol. 2, paras 1099, 1256-1257.
1421
Trial Judgement, vol. 2, para. 1256.
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a. Submissions of the parties
447.

Lazarevi} submits that the Trial Chamber wrongly based its conclusion that the VJ

participated in the 27 March 1999 operation in Ka~anik/Kaçanik town on the testimony of Isa Raka,
as that witness was “unable to offer reliable data” that the individuals whom he identified as
wearing green camouflage uniforms “were indeed army members”.1422 Moreover, according to
Lazarevi}, Raka’s evidence that a member of the police led the operation further demonstrates that
VJ forces were not involved, as it would have been “impossible for one structure to be under the
command of the other”.1423 Lazarevi} adds that, in light of a US Embassy report which confirms
that there was a significant KLA presence in Kačanik/Kaçanik town and combat activities there, a
reasonable trier of fact would have found that the Serbian “forces of order” were engaged in a
legitimate, counter-terrorist operation.1424
448.

The Prosecution responds that Isa Raka consistently described two different types of

uniforms worn by perpetrators, adding that Lazarević’s argument that it would have been
impossible for the VJ to have been involved in a MUP-led operation “disregards the situation on the
ground”, which involved “scores of VJ reservists and VJ volunteers”.1425 The Prosecution also
points out that the Trial Chamber rejected Krsman Jelić’s denial of VJ involvement in any action in
the town and contends that, for all of these reasons, Lazarević’s argument should be rejected.1426
Finally, the Prosecution submits that Lazarevi}’s claims concerning KLA activities repeat
arguments already rejected at trial and are without merit.1427
449.

In reply, Lazarevi} reiterates his arguments and submits that the Prosecution is engaging in

mere speculation when it asserts that VJ reservists and VJ volunteers could have been under the
command of the police in Kačanik/Kaçanik town.1428

b. Analysis
450.

In finding that the VJ was present in Kačanik/Kaçanik town on 27 March 1999, the Trial

Chamber relied upon Isa Raka’s evidence that he saw two “military jeeps” and a white “Niva” car
1422

Lazarevi}’s Appeal Brief, para. 198. Lazarević further suggests that the Trial Chamber erred as a matter of law by
employing an incorrect “principle of evidentiary reasoning and decision making” with respect to Raka’s evidence (ibid.,
paras 271-272. See also ibid., paras 223-230).
1423
Lazarević’s Appeal Brief, paras 198-199.
1424
Lazarević’s Appeal Brief, paras 200-201, referring to Exh. 6D1638, p. 4, Trial Judgement, vol. 2, para. 1089.
1425
Prosecution’s Response Brief (Lazarević), para. 201. The Prosecution also argues that Lazarević’s claim of alleged
legal errors is undeveloped and repetitive of his factual arguments, and should be summarily dismissed (ibid.,
paras 216-217).
1426
Prosecution’s Response Brief (Lazarević), para. 201.
1427
Prosecution’s Response Brief (Lazarević), para. 202.
1428
Lazarevi}’s Reply Brief, para. 99.
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approach a lime factory.1429 According to Raka, approximately 20 to 30 policemen wearing blue
and white camouflage police uniforms and two officers wearing regular VJ green and brown
camouflage disembarked from these vehicles1430 and took up positions in and around the lime
factory, from which they began shooting towards houses.1431 Raka testified repeatedly that the latter
two individuals wore “green camouflage” uniforms.1432
451.

The Appeals Chamber notes that Raka did not give evidence concerning any markings on

the vehicles or any insignia on the uniforms of the two men he saw wearing green camouflage.1433
The Appeals Chamber observes that it is unclear how Raka identified the jeeps as “military jeeps”
as he did not provide any indication as to how he knew these were military jeeps or identified them
as such at the time. In addition, the Appeals Chamber notes that “Nivas” were also used by PJP
units.1434 The Appeals Chamber further notes that, as explained in the context of another
municipality,1435 the Trial Chamber found that it was wrong to assume that the VJ were the only
ones to wear green uniforms1436 and that members of the PJP, SAJ, and the Special Operations Unit
of the MUP State Security Department (“JSO”) of the MUP wore green camouflage uniforms at the
relevant time.1437 In these circumstances, Raka’s testimony, taken in isolation, cannot reasonably
provide sufficient identification of the two individuals as members of the VJ.
452.

Although the Prosecution suggests that the situation on the ground involved scores of VJ

reservists and VJ volunteers, the Prosecution has failed to point to any evidence demonstrating that
the two men observed by Raka were VJ reservists or volunteers.1438 The Appeals Chamber
observes, moreover, that there is no other evidence of VJ presence in Kačanik/Kaçanik town at the
relevant time1439 and that the Trial Chamber found that “several hundred of the town’s residents left
their homes out of fear of the police forces, or because they were directly expelled from their homes

1429

Trial Judgement, vol. 2, para. 1089, and references therein. See also ibid., vol. 2, para. 1099.
Trial Judgement, vol. 2, para. 1089, and references therein.
1431
Trial Judgement, vol. 2, paras 1090-1091, and references therein.
1432
Isa Raka, 19 Sep 2006, T. 3519, 3547. See also ibid., T. 3547 (“I know that the police uniforms are blue
camouflage, and these were different.”).
1433
See Isa Raka, Exh. P2301, paras 12-21; Isa Raka, 19 Sep 2006, T. 3514-3551.
1434
Trial Judgement, vol. 1, para. 672; Dragan Živaljević, Exh. 6D1606, para. 9.
1435
See supra, fn. 1246.
1436
Trial Judgement, vol. 2, para. 727.
1437
Trial Judgement, vol. 1, paras 710, 712, 714, 716.
1438
See Prosecution’s Response Brief (Lazarević), para. 201, referring to Trial Judgement, vol. 1, paras 570-657.
1439
The Trial Chamber took note of a MUP report suggesting that on 27 March 1999 a column of VJ vehicles was
attacked by “terrorists” from the lime factory described by Raka, but it made no finding as to the report’s accuracy
(Trial Judgement, vol. 2, para. 1091, referring, inter alia, to Exh. P1099, p. 3). The Appeals Chamber observes that, in
any event, the incident described in the MUP report purportedly occurred between 4:00 p.m. and 5:00 p.m. and
involved a purported “terrorist” attack from the lime factory (Exh. P1099, p. 3), while the incident described by Raka
occurred in the morning and involved MUP forces and others taking positions in and shooting from the lime factory
(Trial Judgement, vol. 2, para. 1089-1091; Isa Raka, Exh. P2301, para. 15).
1430
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by the police”.1440 Accordingly, the Appeals Chamber considers that the evidence before the Trial
Chamber could not lead a reasonable trier of fact to conclude that the only reasonable inference was
that members of the VJ forcibly displaced residents of Kačanik/Kaçanik town.1441
453.

For the foregoing reasons, the Appeals Chamber grants in part sub-ground 1(i) of

Lazarevi}’s appeal insofar as it relates to Kačanik/Kaçanik town and vacates his conviction in
relation to the incident in this town. The impact of this finding, if any, on Lazarevi}’s sentence will
be addressed below.1442
(b) Luki}’s appeal
454.

Luki} challenges the Trial Chamber’s reliance on Isa Raka’s testimony with respect to its

findings concerning the perpetrators of forcible displacement in Kačanik/Kaçanik town. In
particular, Luki} avers that Raka’s claim that the police wore blue-white uniforms is unacceptable,
as the police wore blue or blue-camouflage uniforms and that the witness is therefore unreliable.1443
In reaching the impugned findings, the Trial Chamber considered, inter alia, Raka’s evidence that
he saw a group of policemen who wore “blue and white camouflage police uniforms”1444 and also
took into account that Raka identified one of them, who appeared to be in charge of this group, as a
“Deputy Commander” from the police station in Kačanik/Kaçanik whom he knew.1445 The Appeals
Chamber recalls that a slight difference between Raka’s description of the colour of police uniforms
and other evidence does not, in itself, render his evidence unreliable in its entirety or show that his
evidence was “adjusted to the needs” of the Prosecution’s case.1446 Accordingly, the Appeals
Chamber dismisses sub-ground D(2) of Luki}’s appeal in part.
8. Orahovac/Rahovec
455.

With regard to events in the village of Celina in Orahovac/Rahovec municipality, the Trial

Chamber found, inter alia, that:

1440
Trial Judgement, vol. 2, para. 1099 (emphasis added). See also ibid., vol. 2, para. 1256; Isa Raka, Exh. P2301, para.
22; Isa Raka, 19 Sep 2006, T. 3526-3527.
1441
As a result, the Appeals Chamber does not address any of Lazarevi}’s remaining arguments with regard to
Kačanik/Kaçanik town.
1442
See infra, sub-section IX.I.
1443
Luki}’s Appeal Brief, para. 101, referring to Trial Judgement, vol. 2, para. 1089. See also Luki}’s Appeal Brief,
para. 93. The Prosecution does not respond specifically on this point.
1444
Trial Judgement, vol. 2, para. 1089, referring to Isa Raka, Exh. P2301, para. 12, Isa Raka, 19 Sep 2006, T. 3519.
1445
Trial Judgement, vol. 2, para. 1089, referring to Isa Raka, 19 Sep 2006, T. 3520, Isa Raka, Exh. P2301, para. 13.
1446
Luki}’s Appeal Brief, para. 101. See supra, fn. 1115.
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the VJ surrounded Celina on 25 March 1999 and shelled the village. Mixed VJ and MUP forces,
including irregular forces, entered the village and looted and set fire to houses. The villagers
consequently fled out of fear.1447

The Trial Chamber concluded that these and other actions “amounted to an attack upon the civilian
population of Celina”1448 and that the VJ and MUP forces caused the departure of the residents of
Celina “without legitimate reason.”1449 The Trial Chamber convicted Lazarevi} for aiding and
abetting, under Article 7(1) of the Statute, deportation and other inhumane acts (forcible transfer) as
crimes against humanity in relation to the events in Celina.1450 Lazarević challenges these
convictions.1451
(a) Submissions of the parties
456.

Lazarević submits that the Trial Chamber erred in fact when it concluded that the VJ, acting

jointly with the MUP and irregular forces, surrounded and shelled the village of Celina on 25 and
26 March 1999, causing its residents to flee.1452 He asserts that the Trial Chamber erred in relying
upon the evidence of Agim Jemini and Reshit Salihi to find that VJ forces were present in Celina1453
and shelled Celina at the relevant time.1454 Lazarević also contends that no reasonable trial chamber
could have found that VJ activities in the area around Celina were directed against civilians.1455 In
this regard, he argues that the Trial Chamber erred both in fact and in law in rejecting the testimony
of Božidar Delić and Vlatko Vuković concerning VJ activities on the days in question without
providing a “valid explanation”.1456 He also posits that the Trial Chamber failed to consider
evidence, including Zyrapi’s testimony and Exhibit P2447, a map of KLA held areas, showing that
there were clashes with the KLA in the area and that Celina was inside the KLA combat zone.1457 In
his view, if there was any shelling of Celina, the evidence demonstrates that the shelling was aimed
at KLA positions and that there was neither damage to civilian objects nor any injuries.1458 Finally,
Lazarević stresses that a reasonable trier of fact would have found that the civilian population was
moved from Celina upon orders of the KLA.1459

1447

Trial Judgement, vol. 2, paras 334. See also ibid., vol. 2, para. 1206.
Trial Judgement, vol. 2, para. 1206.
1449
Trial Judgement, vol. 2, para. 1207.
1450
Trial Judgement, vol. 3, paras 930, 1211.
1451
Lazarević’s Appeal Brief, paras 106-128. See also ibid., paras 252-253.
1452
Lazarević’s Appeal Brief, para. 106.
1453
Lazarević’s Appeal Brief, paras 111-115. See also ibid., para. 107.
1454
Lazarević’s Appeal Brief, p. 29, paras 108-109.
1455
Lazarević’s Appeal Brief, paras 116-121. See also ibid., paras 108-110.
1456
Lazarević’s Appeal Brief, paras 116, 120-121, 252-253. See also ibid., paras 107, 223-230.
1457
Lazarević’s Appeal Brief, paras 121-125, 127.
1458
Lazarević’s Appeal Brief, paras 108-110.
1459
Lazarević’s Appeal Brief, paras 126, 128.
1448
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457.

The Prosecution responds that this sub-ground of appeal warrants summary dismissal,1460

but that, in any event, Lazarevi} fails to demonstrate any error on the part of the Trial Chamber.1461
In particular, the Prosecution submits that the Trial Chamber considered and dismissed Lazarevi}’s
arguments concerning the identification evidence of Agim Jemini and Reshit Salihi and that the
Trial Chamber reasonably rejected the Defence evidence cited by Lazarevi} concerning the location
and actions of the VJ in the area.1462 According to the Prosecution, the Trial Chamber correctly
found that the VJ actions in Celina were not legitimate combat activity and that Kosovo Albanian
villagers in Celina fled because of the violent attacks of the VJ and the MUP and not because the
KLA instructed them to leave.1463
458.

In reply, Lazarević reiterates his arguments and submits that the Prosecution’s position is

speculative.1464 He underscores that he has shown that Celina was not shelled, that the VJ was
engaged in legitimate combat against the KLA outside of Celina, and that the population withdrew
from Celina upon the order of the KLA.1465
(b) Analysis
459.

The Appeals Chamber first turns to Lazarevi}’s argument that the Trial Chamber erred in

relying upon the evidence of Agim Jemini and Reshit Salihi in finding that VJ members were
present in Celina. In this regard, the Appeals Chamber notes that the Trial Chamber found that
mixed VJ and MUP forces, including irregular forces, “entered the village and looted and set fire to
houses” on 25 March 1999.1466 In reaching this finding, the Trial Chamber considered, inter alia,
the evidence of Jemini, who stated that the VJ forces who entered Celina were wearing browngreen camouflage uniforms with a two-headed eagle insignia on their left upper arm and that those
in command wore dark green, beret-style hats, while “the soldiers wore hats that resembled
‘Partisan’ style hats” with the same eagle insignia.”1467 The Trial Chamber also considered the
evidence of Salihi, who testified that “Serb forces” who entered the village were dressed in “black
uniforms”.1468 The Trial Chamber observed that it found “no reason to doubt the credibility of the

1460

Prosecution’s Response Brief (Lazarevi}), para. 115. See also ibid., para. 123.
Prosecution’s Response Brief (Lazaervi}), para. 116.
1462
Prosecution’s Response Brief (Lazaervi}), paras 117-122.
1463
Prosecution’s Response Brief (Lazaervi}), paras 124-127.
1464
Lazarević’s Reply Brief, paras 66-76.
1465
Lazarević’s Reply Brief, paras 69-74.
1466
Trial Judgement, vol. 2, para. 334.
1467
Trial Judgement, vol. 2, para. 310, and references therein.
1468
Trial Judgement, vol. 2, para. 310, and references therein.
1461

180
Case No. IT-05-87-A

23 January 2014

very detailed and consistent evidence” given by Jemini and Salihi concerning events in Celina on
25 and 26 March 1999.1469
460.

As Lazarevi} underscores,1470 Jemini initially testified that the military forces he saw on

25 March 1999 at about 5:30 a.m. wore “blue camouflage uniforms with patterns” with the twoheaded eagle insignia on the left upper arm.1471 However, upon further examination, Jemini
clarified, to the satisfaction of the Trial Chamber, that he observed forces wearing brown-green
camouflage uniforms as well as forces wearing blue uniforms both with double-headed eagles on
the chest.1472 Furthermore, the Appeals Chamber observes that the Trial Chamber noted elsewhere
in the Trial Judgement that VJ soldiers wore a patch depicting a double-headed eagle on the left
shoulder of their uniforms and that “the camouflage pattern of the standard uniform worn in the VJ
was a mixture of brown, black and three shades of green”.1473 The Appeals Chamber cannot discern
any error on the part of the Trial Chamber in accepting Jemini’s evidence in this regard.
461.

As for Lazarevi}’s contention that it was a “generally known fact” that the “Partisan” style

hats described by Jemini were only worn by the JNA until 1992, Lazarevi} does not substantiate his
claim apart from referring to Božidar Deli}’s evidence that his soldiers all wore berets and the
“Tito-style caps” were “put out of use a long time ago”.1474 The Appeals Chamber notes that the
Trial Chamber explicitly considered Deli}’s evidence concerning the uniforms worn by the soldiers
in his brigade, but, on the basis of the evidence, rejected the contention that Jemini’s description of
uniforms was inconsistent with VJ uniforms worn at the time.1475 Although the Trial Judgement
does not address Deli}’s testimony concerning headgear,1476 the Appeals Chamber recalls that a
trial chamber has a broad discretion in weighing evidence and is not required to articulate every
step of its reasoning, nor to list every piece of evidence that it considers in reaching its finding.1477
Lazarevi}’s claim in this regard is, accordingly, dismissed, as is his submission that the Trial
Chamber erred in relying upon the evidence of Jemini identifying VJ members in Celina.

1469

Trial Judgement, vol. 2, para. 333.
Lazarević’s Appeal Brief, para. 111.
1471
Agim Jemini, 28 Sep 2006, T. 4232-4233.
1472
Agim Jemini, 28 Sep 2006, T. 4232-4234, 4271-4273; Trial Judgement, vol. 2, para. 310. See also Agim Jemini,
Exh. P2338, (statement of 17 July 1999), p. 2.
1473
Trial Judgement, vol. 1, para. 427.
1474
Lazarević’s Appeal Brief, para. 111, referring to Božidar Delić, 29 Nov 2007, T. 19368.
1475
Trial Judgement, vol. 2, para. 310, referring to Lazarević’s Closing Brief, para. 42, referring to Božidar Delić,
29 Nov 2007, T. 19367-19368.
1476
Trial Judgement, vol. 2, para. 310, referring to Božidar Delić, 29 Nov 2007, T. 19367-19368.
1477
See Kraji{nik Appeal Judgement, para. 27; Marti} Appeal Judgement, para. 19; Strugar Appeal Judgement,
para. 21. See also Br|anin Appeal Judgement, para. 24; Čelebići Appeal Judgement, para. 481; Gacumbitsi Appeal
Judgement, para. 115.
1470
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462.

Lazarevi} also points to Salihi’s evidence that the forces which entered Celina wore black

uniforms.1478 The Appeals Chamber notes that the Trial Chamber accepted Salihi’s evidence
identifying members of the MUP1479 and considers that Lazarevi} has failed to show how this
evidence renders the Trial Chamber’s findings concerning the presence of VJ forces
unreasonable.1480
463.

With regard to Lazarevi}’s arguments that the Trial Chamber erred in finding that the VJ

shelled Celina, the Appeals Chamber first notes that he has failed to demonstrate how the evidence
of Jemini and Salihi which he cites supports his claim.1481 As for the evidence of SD1, a VJ
officer,1482 Lazarević correctly observes that the Trial Chamber misapprehended SD1’s testimony
regarding his unit’s position in Celina on 25 March 1999.1483 Although SD1 gave evidence that his
unit took up positions in the school yard in Celina for several hours,1484 the Trial Judgement states
that he denied being there.1485 Lazarevi} has not established, however, that this error renders the
Trial Chamber’s finding that the VJ shelled Celina on that date unreasonable. In particular, while
Lazarevi} argues that the VJ would not have shelled the village because it would have hit SD1’s
unit, the Appeals Chamber takes note of Salihi’s account, considered credible by the Trial Chamber,
that the VJ ceased shelling when its own forces entered the village but recommenced upon their
withdrawal and that this pattern was repeated throughout the day.1486 In light of the foregoing and
the other evidence of shelling accepted by the Trial Chamber,1487 Lazarevi}’s arguments in this
regard are dismissed.
464.

The Appeals Chamber next turns to Lazarevi}’s contention that the Trial Chamber rejected

the evidence of Božidar Deli} and Vlatko Vukovi} concerning the actions of the VJ without “valid
explanation”,1488 despite the fact that, Lazarevi} claims, both gave testimony that was “credible and
1478

Lazarević’s Appeal Brief, para. 112. See also ibid., paras 113-115.
Trial Judgement, vol. 2, para. 310. The Trial Chamber explained that other witnesses “also described police
uniforms as black” and recalled that “the dark blue police uniform could be described as almost black in colour”,
noting, however, that “the forces seen by the witnesses may have included reservists, volunteers, and other irregular
forces” (ibid.).
1480
Trial Judgement, vol. 2, paras 306-307 (referring to evidence that the village was shelled and surrounded by the VJ
and that VJ together with MUP forces entered the village), 334.
1481
Lazarević’s Appeal Brief, p. 29, paras 108-109, referring to Reshit Salihi, 28 Sep 2006, T. 4204-4206, 4209, Agim
Jemini, Exh. P2338, p. 2, Agim Jemini, 28 Sep 2006, T. 4245, Exh. IC58, Exh. IC59, Exh. IC60, Exh. IC62, Exh. IC63.
1482
Trial Judgement, vol. 2, para. 318.
1483
Lazarević’s Appeal Brief, para. 117; Trial Judgement, vol. 2, para. 318.
1484
SD1, 13 Dec 2007, T. 20229-20230 (closed session).
1485
Trial Judgement, vol. 2, para. 318.
1486
Trial Judgement, vol. 2, para. 307, referring to Reshit Salihi, Exh. P2336, p. 2. See also Trial Judgement, vol. 2,
para. 333. The Appeals Chamber also notes that Lazarevi} has failed to cite any evidence supporting his contention that
SD1’s unit was the “only VJ formation in possession of any means capable of shelling” (Lazarević’s Appeal Brief,
para. 119, referring to SD1, 13 Dec 2007, T. 20229 (closed session)).
1487
Trial Judgement, vol. 2, para. 306, referring to Reshit Salihi, 28 Sep 2006, T. 4209-4210, Reshit Salihi, Exh. P2336,
p. 2, Agim Jemini, 28 Sep 2006, T. 4232–4234, 4245, Agim Jemini, Exh. P2338, (statement of 17 July 1999), p. 2.
See also Trial Judgement, vol. 2, paras 333-334.
1488
Lazarević’s Appeal Brief, paras 252-253.
1479
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corroborated by material evidence.”1489 The Appeals Chamber first observes that, contrary to
Lazarevi}’s suggestion,1490 the Trial Chamber did not ignore these witnesses’ statements concerning
purported clashes with the KLA in Celina on the morning of 25 March 1999.1491 However, the Trial
Chamber considered both witnesses’ general denials that their VJ units saw or participated in any of
the events in Celina to lack credibility and based its findings with regard to events in Celina
primarily on the “very detailed and consistent evidence” of Jemini and Salihi.1492 The Appeals
Chamber further notes that even if there were reliable evidence that VJ units engaged in combat
with the KLA outside of Celina on the dates in question,1493 as Lazarević suggests,1494 he has not
explained how such evidence would render the conclusion unreasonable that the VJ, inter alia,
shelled and looted Celina on the same dates, causing the villagers to leave out of fear. The Appeals
Chamber recalls that trial chambers are best placed to assess the credibility of a witness and the
reliability of the evidence adduced1495 and finds that Lazarevi} has failed to show that the Trial
Chamber erred in its approach to the evidence of Deli} and Vukovi}, nor any deficiency in the Trial
Chamber’s reasoning which would amount to an error of law.
465.

As to the argument that the Trial Chamber overlooked the evidence of Bislim Zyrapi and

Exhibit P2447 concerning clashes with the KLA in the area of Celina, the Appeals Chamber notes
that Zyrapi did not mention Celina in the portion of his testimony that was purportedly
overlooked.1496 Moreover, on Exhibit P2447, a map marked by Zyrapi, the witness indicated the
territory controlled by the KLA on 24 March 1999 and Celina falls outside the area he
designated.1497 Lazarevi}’s submission in this regard is, accordingly, dismissed. His argument that
the shelling of Celina, if it occurred, was aimed at KLA positions is also dismissed, as he has failed
to point to any evidence substantiating his claim. His argument that any such shelling caused no
damage to civilian objects or persons likewise fails, as he has not shown how the degree and type of
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Lazarević’s Appeal Brief, para. 116, referring, inter alia, to Vlatko Vuković, Exh. 5D1442, paras 27-31. See also
Lazarević’s Appeal Brief, paras 120-121, referring, inter alia, to Exh. P2019.
1490
Lazarević’s Appeal Brief, para. 121.
1491
See Trial Judgement, vol. 2, para. 316.
1492
Trial Judgement, vol. 2, para. 333.
1493
Lazarevi} refers to Exhibit P2019, the war diary of the 2nd Motorised Battalion of the 549th Motorised Brigade,
which, he asserts, supports the evidence of Delić and Vukovi} concerning fighting in areas outside of Celina and the
movements of VJ units in the area on 25 March 1999 (Lazarević’s Appeal Brief, paras 116, 120-121). Having reviewed
the exhibit, the Appeals Chamber notes that it does not suggest any VJ activity near Celina on 25 March 1999 and thus
does not support Lazarevi}’s claims (see Exh. P2019, pp. 2-3 (under seal)).
1494
Lazarević’s Appeal Brief, paras 116, 121. See also ibid., paras 124-125.
1495
See, e.g., Nahimana et al. Appeal Judgement, para. 949; Rutaganda Appeal Judgement, para. 188; Tadi} Appeal
Judgement, para. 64.
1496
Bislim Zyrapi, 7 Nov 2006, T. 5989-6000.
1497
Exh. P2447; Bislim Zyrapi, 7 Nov 2006, T. 5990-5991, 5995.
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damage caused by such shelling, even if it were established, would render the Trial Chamber’s
finding that the shelling occurred and caused villagers to flee out of fear unreasonable.1498
466.

Turning, finally, to Lazarević’s argument that the population in Celina was ordered to leave

by the KLA and hence did not leave as a result of any actions by the VJ, the Appeals Chamber
notes that the only evidence identified by Lazarević in support of this argument is the testimony of
Bislim Zyrapi that it was normal for the KLA to order the movement of a population outside a
combat area.1499 Lazarevi} does not refer to evidence that there was any such order from the KLA
with respect to Celina or that the civilians who moved out of Celina were following such an order.
His argument is, accordingly, rejected.1500
467.

For the foregoing reasons, the Appeals Chamber dismisses sub-ground 1(e) of Lazarevi}’s

appeal.
9. Peć/Peja
468.

The Trial Chamber found that a significant number of Kosovo Albanians in Peć/Peja town

were directly expelled from their homes on 27 and 28 March 1999, with many of them forced to go
either to Albania or Montenegro.1501 According to the Trial Chamber “[p]arts of the town were
shelled by the VJ, vehicles were confiscated, money stolen, houses were burned and large numbers
of Kosovo Albanians were either directly expelled from their homes, or fled out of fear.”1502 The
Trial Chamber was satisfied that this expulsion was conducted in an organised manner with the
participation of the VJ as well as the MUP, armed Serb civilians, and other irregular forces.1503
Although the Trial Chamber concluded that there was a strong KLA presence “in the period
immediately prior to the commencement of the NATO bombing and the events alleged in the
Indictment”,1504 it found that there was “no legitimate reason for this massive expulsion”1505 and
that the events amounted to an attack upon the civilian population of the town.1506 Accordingly, it
held that the VJ, together with the MUP and other associated forces, was responsible for deportation
and other inhumane acts (forcible transfer) as crimes against humanity.1507 The Trial Chamber
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Trial Judgement, vol. 2, para. 334.
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1500
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Trial Judgement, vol. 2, paras 48, 1157, 1181-1183.
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Trial Judgement, vol. 2, para. 7.
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convicted Lazarević for aiding and abetting these crimes under Article 7(1) of the Statute.1508
Lazarević challenges these convictions.1509
(a) Submissions of the parties
469.

Lazarević submits that the Trial Chamber erred in fact when it found that the VJ was present

and participated in the crimes in Peć/Peja town on 27 and 28 March 1999.1510 In particular, he
claims that the Trial Chamber failed to properly consider documentary evidence supported by the
testimony of Dragan Živanović demonstrating that the combat formations of the VJ were outside of
Peć/Peja town.1511 He also asserts that the Trial Chamber erroneously dismissed Radovan
Paponjak’s evidence that there were no members of the VJ in the town at the relevant time, and he
adds that this evidence was corroborated by, inter alia, military documents and Edison Zatriqi.1512
Lazarević further avers that the Trial Chamber erred in relying on Ndrec Konaj’s identification of
VJ members and vehicles1513 and failed to provide a “valid motivation” for why it accepted the
evidence of Konaj concerning the involvement of the VJ rather than that of three other reliable
witnesses.1514 Finally, Lazarević submits that the Trial Chamber erred in failing to consider exhibits
and testimony showing that there were fights between “regular forces” and the KLA in both
Peć/Peja municipality and Peć/Peja town.1515
470.

The Prosecution responds that Lazarević’s arguments concerning the evidence of the VJ’s

presence and participation warrant summary dismissal and, in addition, fail on their merits.1516
According to the Prosecution, Lazarević’s arguments concerning certain documentary evidence and
Defence witnesses ignore the Trial Chamber’s findings and fail to show any error by the Trial
Chamber.1517 The Prosecution also contends that the Trial Chamber reasonably and correctly
identified VJ forces and equipment based upon the testimony of Edison Zatriqi and Ndrec
Konaj.1518 Further, the Prosecution submits that Lazarević has not demonstrated the relevance of
evidence suggesting the KLA’s presence in Peć/Peja two weeks after the expulsions occurred.1519

1508

Trial Judgement, vol. 3, paras 930, 1211.
Lazarević’s Appeal Brief, paras 2-12. See also ibid., paras 231-232.
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Lazarević’s Appeal Brief, para. 4, referring to Exh. P2802, Exh. P2616.
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Lazarević’s Appeal Brief, paras 5-6, 231.
1513
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1517
Prosecution’s Response Brief (Lazarević), paras 26-28.
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471.

In reply, Lazarević disputes the suggestion that many of his arguments warrant summary

dismissal.1520 He asserts that the Prosecution itself confirmed that Edison Zatriqi did not identify
members of the VJ as perpetrators of the crimes at issue and contests the Prosecution’s submissions
in relation to this witness.1521 Lazarević also contends that Ndrec Konaj’s identification of
individuals wearing green uniforms is not sufficient to identify VJ members in light of the green
uniforms worn by other formations at this same location and time,1522 and adds that the Trial
Chamber failed to consider Konaj’s admission that he was unable to identify army members or
vehicles because he had not served in the army.1523
(b) Analysis
472.

Turning first to Lazarevi}’s argument that the Trial Chamber erred in finding that the VJ

was present and participated in crimes in Peć/Peja town, the Appeals Chamber notes that the Trial
Chamber found that from 27 March to mid-April 1999, VJ forces, including a number of reservists,
were based in Peć/Peja town itself.1524 In reaching this finding, the Trial Chamber relied on military
documents, including Exhibit P2802 (the war diary of the Armoured Battalion of the
125th Motorised Brigade) and Exhibit P2616 (the war diary of the 125th Motorised Brigade), as well
as, inter alia, the testimony of Dragan Živanović, the commander of the 125th Motorised Brigade of
the Priština Corps.1525 In reaching its finding concerning the events that occurred in Peć/Peja town
on 27 and 28 March 1999, the Trial Chamber “accepted the evidence given in the consistent
accounts of Zatriqi and Konaj, supported by documentary records.”1526
473.

Lazarevi} contests the Trial Chamber’s findings, claiming that Exhibits P2802 and P2616 as

well as Dragan Živanović’s testimony show that the VJ was outside Peć/Peja town at the relevant
time.1527 Upon review of these exhibits, the Appeals Chamber sees no error in the Trial Chamber’s
use of these documents to establish the arrival of the VJ’s 125th Motorised Brigade in Peć/Peja town
on 26-27 March 1999 as well as the Brigade’s presence there until at least 11 April 1999.1528 The
Appeals Chamber further notes that the Trial Chamber considered and accepted certain aspects of
Živanović’s testimony and that it found this testimony to be consistent with contemporaneous
1520

Lazarević’s Reply Brief, paras 3-11, 17.
Lazarević’s Reply Brief, paras 12-13. Lazarević underscores that Exhibit P2616, which was referred to by the
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839.
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Trial Judgement, vol. 2, para. 10.
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Trial Judgement, vol. 2, para. 39. See also ibid., vol. 2, paras 15-38, 48.
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1528
See Exh. P2616, p. 4; Exh. P2802, pp. 1-2. See also Trial Judgement, vol. 2, para. 10.
1521

186
Case No. IT-05-87-A

23 January 2014

documentary records.1529 Lazarević has failed to specify which part of Živanovi}’s testimony
contradicts the challenged finding or to demonstrate how the Trial Chamber erred in its approach.
474.

With regard to Lazarevi}’s argument that the Trial Chamber erred in dismissing Radovan

Paponjak’s testimony that there were no members of the VJ in Peć/Peja town at the relevant time,
the Appeals Chamber notes that the Trial Chamber gave detailed explanations as to why it rejected
Paponjak’s testimony, finding that it was inconsistent with relevant documentary evidence and in
direct contradiction with other evidence, including that of Živanović.1530 According to the Trial
Chamber, Paponjak “lacked candour” in giving his account and it found that account
“unreliable”.1531 Lazarević has failed to substantiate his claim that military documents support
Paponjak’s account. Furthermore, the Appeals Chamber finds no merit in Lazarević’s submission
that Edison Zatriqi’s testimony that “he did not see any members of the VJ positioned along the
streets and directing Kosovo Albanians through the town”1532 thus corroborates Paponjak’s
evidence. The Appeals Chamber observes that the Trial Chamber accepted Zatriqi’s testimony that
on 27 March 1999 the “Serb military” started shelling the neighbourhood of Kapešnica/Karpeshnica
in Peć/Peja town from the vicinity of a hospital and school there.1533 In light of the Trial Chamber’s
acceptance of this evidence, the Appeals Chamber considers that Lazarević has failed to show that
Zatriqi corroborated Paponjak’s evidence or that the Trial Chamber erred in its conclusions with
regard to Paponjak’s evidence.
475.

The Appeals Chamber will next consider Lazarević’s contention that the Trial Chamber

erroneously relied upon Ndrec Konaj’s evidence identifying VJ troops and vehicles. The Appeals
Chamber notes in this regard that the Trial Chamber considered evidence from Konaj describing the
presence and actions in Peć/Peja town of, inter alia, individuals whom he identified as uniformed
men who were soldiers or paramilitaries1534 and military forces.1535 The Trial Chamber also
considered evidence from Konaj that whilst in Peć/Peja town he encountered two vehicles on
27 March 1999, one of which he described as belonging to the military and the other to the
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Trial Judgement, vol. 2, para. 8, and references therein.
Trial Judgement, vol. 2, paras 31-39, and references therein.
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police,1536 and three army tanks on 28 March 1999.1537 The Trial Chamber noted that it “exercised
particular care in assessing ₣Konaj’sğ credibility” and concluded that his account of events in
March 1999 was “credible and reliable” when considered in light of how it fits with other evidence
referred to in the Trial Judgement in relation to Peć/Peja.1538
476.

The Appeals Chamber observes that it is not apparent from Konaj’s evidence how he

identified various troops as police, military, or paramilitary, although he referred to some of the
military troops he observed as wearing green uniforms, in contrast to his account of the blue
uniforms of the police and the green camouflage trousers worn by paramilitaries.1539 In this regard,
the Appeals Chamber recalls the Trial Chamber’s findings that VJ members wore a camouflage
uniform that had a predominantly green appearance and VJ reservists wore uniforms in both green
camouflage and solid olive-green colour.1540 The Appeals Chamber further recalls, however, that
members of the PJP, the SAJ, and the JSO wore green camouflage uniforms at the relevant time1541
and that the Trial Chamber referred to evidence that members of the PJP units in Peć/Peja were
issued green camouflage uniforms with police insignia on the sleeves at the beginning of
September 1998.1542 In these circumstances, the Appeals Chamber does not find that Konaj’s
testimony, taken in isolation, offers a sufficiently clear identification of VJ troops.
477.

As for Lazarević’s challenge to Konaj’s identification of military vehicles, the Appeals

Chamber observes that some confusion arose during cross-examination, including with respect to
the types of vehicles observed by Konaj.1543 The witness stated that he could differentiate between
the police vehicles he observed, which were blue with large tires and had men in their crews who
wore blue uniforms, and a military vehicle, which was of a green camouflage colour and had a gun
barrel.1544 Upon being shown a selection of photographs, he identified the vehicles he had observed
and, in particular, identified the vehicle listed under number two in Exhibit P1325 as belonging to
the police and the vehicle under number three as belonging to the military.1545 The Appeals
Chamber notes that Konaj’s identification based upon Exhibit P1325 is at odds with the evidence of
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@ivanovi}1546 and that the Trial Chamber did not explicitly address this discrepancy. The Appeals
Chamber considers that the Trial Chamber should have done so. Nonetheless, the Appeals Chamber
recalls that the Trial Chamber found Konaj’s account of events in March 1999 “credible and
reliable” in light of the other evidence in the record.1547 In this context, the Appeals Chamber fails
to see how any error by the Trial Chamber in accepting Konaj’s identification of VJ troops and
military vehicles demonstrates that the Trial Chamber’s findings as to the presence and actions of
VJ forces in Peć/Peja town based on the totality of the evidence were erroneous.
478.

With regard to Lazarević’s remaining arguments, the Appeals Chamber notes that the Trial

Chamber expressly acknowledged that there was a “sharp clash between the Prosecution and
Defence accounts” and provided detailed reasons as to how it resolved this conflict.1548 Lazarević’s
argument that the Trial Chamber failed to provide a reasoned opinion as to why it accepted Konaj’s
testimony therefore fails. Lazarević has likewise failed to demonstrate the relevance of documents
suggesting that there was fighting between “regular forces” and the KLA in Peć/Peja municipality
and Peć/Peja town two weeks after the expulsions occurred.1549 Accordingly, his argument in this
regard fails to meet the standard of appellate review and will not be considered further.1550
479.

For the foregoing reasons, the Appeals Chamber dismisses sub-ground 1(a) of Lazarevi}’s

appeal.
10. Priština/Prishtina
480.

The Trial Chamber found that, beginning on 24 March 1999, large numbers of Kosovo

Albanian residents were expelled from Priština/Prishtina town, with many of them transported by
train or otherwise going to Macedonia.1551 The Trial Chamber further found that some residents
were directly evicted from their homes by the VJ, the MUP, and other armed forces, while other
residents left due to the prevailing atmosphere of fear in the town caused by the violent evictions of
their neighbours as well as by threats, killings, beatings, and other acts of intimidation carried out
by these forces.1552 The Trial Chamber found that three women were raped in the course of the
operation to remove large numbers of Kosovo Albanians from Priština/Prishtina town, including
1546

@ivanovi} stated that the vehicle listed under number two in Exhibit P1325 was only used by the army and that the
vehicle under number three was largely used by the special MUP forces in Kosovo, such as the PJP (Dragan @ivanovi},
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K62, who was raped “by three VJ or MUP personnel”, and K31, who was raped “by three VJ
soldiers.”1553 The Trial Chamber also found that, although the NATO bombing of targets in or
around Priština/Prishtina town had an impact on civilians, “this was not the reason why thousands
of Kosovo Albanians left their homes in the days and weeks following the start of the airstrikes”,
and it added that even if certain people left because of KLA fighting, NATO bombing, or
propaganda calls for them to depart Kosovo, this did not affect the Trial Chamber’s finding.1554
481.

The Trial Chamber concluded that these events amounted to an attack against the civilian

population and that the VJ, the MUP, and associated armed forces committed deportation and other
inhumane acts (forcible transfer) as crimes against humanity in Priština/Prishtina.1555 The Trial
Chamber convicted Lazarević for aiding and abetting these crimes under Article 7(1) of the
Statute.1556 Lazarević challenges these convictions.1557
(a) Submissions of the parties
482.

Lazarević submits that the Trial Chamber erred in finding that VJ members were reliably

identified as committing crimes in Priština/Prishtina town at the relevant time and in ignoring
evidence to the contrary.1558 In particular, he argues that the Trial Chamber erred in relying upon
both the evidence of Emin Kabashi, who was a KLA member, and, in Lazarevi}’s view, gave
contradictory and unreliable evidence identifying VJ members and the evidence of Nazlie Bala,
whose evidence concerning the presence of barbed wire and the location from which she observed
events was contradicted by other evidence.1559 Lazarević also contends that the Trial Chamber erred
in ignoring the evidence of Milutin Filipović that there were “exceptionally few, non-combat units”
of the VJ in Priština/Prishtina town and in failing to accept Filipović’s corroborated testimony that
there were no VJ tanks on Vranjevac/Vranjevc bridge on or about 28 March 1999, instead accepting
the evidence of witnesses Kabashi and Bala.1560 He adds that Antonio Russo’s evidence concerning
VJ uniforms demonstrates the unreliability of witnesses’ descriptions of VJ members and further
questions the Trial Chamber’s findings that K62 and K31 were raped by VJ members.1561
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483.

In addition, Lazarević submits that the Trial Chamber erred with respect to its findings as to

when and why residents left Pri{tina/Prishtina town.1562 He contends that the Trial Chamber erred in
ignoring witness evidence that residents left Priština/Prishtina as early as 21 March 1999 out of fear
of NATO bombing1563 and in concluding that there was no evidence that civilian objects were
targeted during the NATO bombing.1564 He further submits that any reasonable trier of facts would
have found that residents also fled out of fear of terrorist attacks by the KLA.1565 In his view, the
Trial Chamber also erred as a matter of law by failing to provide a “valid explanation” reconciling
its findings with the evidence of Prosecution and Defence witnesses that civilians left
Pri{tina/Prishtina starting on 21 March 1999 and that, given the circumstances, life in
Pri{tina/Prishtina was normal.1566
484.

The Prosecution responds that Lazarević’s arguments should be summarily dismissed and

otherwise fail on the merits.1567 The Prosecution submits that the Trial Chamber did not err in
accepting the evidence of Kabashi and Bala and reasonably rejected certain contrary evidence from
Filipovi} in accordance with the Trial Chamber’s general finding that he lacked credibility.1568 The
Prosecution also argues that Lazarević ignores that Russo and other witnesses distinguished
between the MUP and the VJ and suggests summarily dismissing Lazarevi}’s challenges regarding
the rapes of K62 and K31, as Lazarevi} was not convicted for these crimes.1569 Finally, the
Prosecution avers that Lazarević’s arguments concerning NATO bombing and KLA fighting fail to
demonstrate any error by the Trial Chamber.1570
485.

In reply, Lazarević disputes the Prosecution’s submission that many of his arguments

warrant summary dismissal.1571 In his view, the Prosecution merely repeats challenged findings
from the Trial Judgement and the Prosecution’s submissions, when taken as a whole, are
“speculative”.1572
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(b) Analysis
(i) Presence and involvement of the VJ
486.

Based upon the testimony of multiple witnesses and documentary evidence, the Trial

Chamber found that both the MUP and the VJ were present in Priština/Prishtina town during the
relevant period and that these forces expelled Kosovo Albanians from Priština/Prishtina.1573 The
Trial Chamber noted that the consistent evidence of Nazlie Bala, K62, K63, and Emin Kabashi
about their expulsion from their homes, supported by the statement of Russo, was not undermined
by Defence challenges or evidence led by the Defence and it considered these witnesses “reliable on
the material events.”1574
487.

Turning first to Lazarević’s suggestion that Kabashi’s association with the KLA renders his

testimony unreliable,1575 the Appeals Chamber notes that, while the Trial Chamber found Kabashi’s
testimony regarding the KLA to be unreliable, his evidence as to material events was frequently
corroborated by other witnesses and therefore accepted.1576 The Appeals Chamber recalls that a trial
chamber may reasonably accept certain parts of a witness’s testimony and reject others1577 and,
accordingly, finds that Lazarevi} has failed to demonstrate any error in the Trial Chamber’s
assessment of Kabashi’s evidence.
488.

As to Lazarevi}’s argument that the Trial Chamber erred in relying upon Kabashi’s

identification evidence,1578 the Appeals Chamber notes that Kabashi gave evidence that he was
expelled from a house in the Dragodan/Arbëria neighbourhood in late March 1999 by four members
of the army and eight members of the “special police”.1579 Kabashi testified that the soldiers were
wearing light blue camouflage uniforms, with VJ insignia on the sleeves which read “soldier of the
Yugoslav Army”, while he described the policemen’s uniforms as being of a darker blue colour
with police insignia.1580 He also gave evidence that the soldiers identified themselves as members of
the VJ.1581 The Appeals Chamber observes that in its discussion of VJ and MUP uniforms, the Trial
Chamber found that only MUP forces had blue camouflage uniforms.1582 However, in light of
Kabashi’s testimony as to the insignia he observed and the soldiers’ self-identification, Lazarevi}

1573

Trial Judgement, vol. 2, paras 805, 832-833, 839-873, 885-888.
Trial Judgement, vol. 2, para. 805.
1575
Lazarević’s Appeal Brief, para. 161.
1576
Trial Judgement, vol. 2, paras 805, 814, 836, 873, 888.
1577
Bo{koski and Tar~ulovski Appeal Judgement, para. 59, and references therein.
1578
Lazarević’s Appeal Brief, para. 161.
1579
Trial Judgement, vol. 2, para. 842, and references therein.
1580
Emin Kabashi, 21 Aug 2006, T. 2047-2048, 2055-2057; Emin Kabashi, Exh. P2250, pp. 3-4.
1581
Emin Kabashi, 21 Aug 2006, T. 2057.
1582
Trial Judgement, vol. 1, paras 426-431, 705-716.
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has failed to demonstrate that the Trial Chamber erred in accepting Kabashi’s evidence identifying
the individuals in question as members of the VJ.
489.

Lazarevi}’s challenge to Bala’s credibility is likewise dismissed, as Lazarevi} merely

repeats unsuccessful arguments raised at trial without demonstrating that their rejection by the Trial
Chamber constitutes a reversible error1583 and disputes Bala’s evidence on a point as to which the
Trial Chamber made no finding.1584
490.

Turning next to Lazarevi}’s argument that the Trial Chamber ignored the evidence of

Milutin Filipović “that only exceptionally few, non-combat units of the VJ were stationed within
the Priština town”,1585 the Appeals Chamber notes that the Trial Chamber considered and dismissed
Filipovi}’s evidence that VJ forces had left the town “on the very eve of the aggression”.1586 The
Trial Chamber further found Filipovi}’s account of events in Priština/Prishtina, including with
respect to the presence of VJ troops, to be contrary to documentary evidence and the evidence of
witnesses whom it found credible.1587 The Appeals Chamber recalls that a trial chamber has a broad
discretion in weighing evidence and is not required to articulate every step of its reasoning or to list
every piece of evidence which it considers in making its finding.1588 The Appeals Chamber
therefore dismisses this argument. As for Lazarevi}’s assertion that the Trial Chamber erred in
relation to the corroborated testimony of Filipović that there were no VJ tanks on
Vranjevac/Vranjevc bridge on or about 28 March 1999,1589 the Appeals Chamber notes that the
Trial Chamber specifically considered and dismissed Filipović’s evidence on this matter, accepting
instead the evidence of Kabashi, as partially corroborated by Bala.1590 Lazarevi} has failed to show
any error in this approach.
491.

With regard to Lazarević’s claim that Russo’s evidence casts doubt on the identification

evidence of other unspecified witnesses,1591 the Appeals Chamber notes that Russo reported seeing
“MUP men, wearing the same uniforms as VJ” but with a badge bearing an insignia depicting

1583

Contrary to Lazarevi}’s suggestion that the Trial Chamber failed to explain why it accepted Bala’s account over the
evidence he cites (see Lazarević’s Appeal Brief, para. 163), the Trial Chamber explained that it was “satisfied” with
Bala’s explanation as to how she was able to see what she saw (Trial Judgement, vol. 2, para. 818).
1584
Compare Lazarević’s Appeal Brief, para. 162, with Trial Judgement, vol. 2, paras 801-890.
1585
Lazarević’s Appeal Brief, para. 168.
1586
Trial Judgement, vol. 2, para. 845, referring to Milutin Filipović, 27 Nov 2007, T.19177.
1587
Trial Judgement, vol. 2, paras 805, 809-810, 833, 837, 845, 865, 885-888.
1588
See Kraji{nik Appeal Judgement, para. 27; Marti} Appeal Judgement, para. 19; Strugar Appeal Judgement,
para. 21. See also Br|anin Appeal Judgement, para. 24; Čelebići Appeal Judgement, para. 481; Gacumbitsi Appeal
Judgement, para. 115.
1589
Lazarević’s Appeal Brief, para. 164.
1590
See Trial Judgement, vol. 2, paras 844-845, noting that Bala described seeing a tank on 28 March 1999 firing from
the hillside of Vranjevac/Vranjevc.
1591
Lazarević’s Appeal Brief, para. 167.
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4-5 rocket-propelled grenades.1592 The Appeals Chamber observes that it is not apparent to what
degree the Trial Chamber accepted this specific identification evidence when it relied upon Russo’s
evidence as to the “movement of people being directed”.1593 The Appeals Chamber also observes
that the Trial Chamber treated Russo’s evidence with circumspection,1594 generally citing it only as
support for the evidence given by viva voce witnesses,1595 and considered viva voce witnesses Bala,
K62, K63, and Kabashi “reliable on the material events.”1596 In these circumstances, the Appeals
Chamber finds that Lazarević has failed to show how Russo’s evidence demonstrates that the Trial
Chamber acted unreasonably in accepting other witness evidence identifying VJ members.
492.

Finally, with regard to Lazarević’s challenge to the findings of VJ involvement in the rapes

of K62 and K31,1597 the Appeals Chamber observes that even if Lazarevi} could demonstrate that
the Trial Chamber erred in finding that the rapes were committed by members of the VJ, he has not
shown how this would undermine the Trial Chamber’s separate finding that VJ troops expelled
Kosovo Albanians from Priština/Prishtina.1598 The Appeals Chamber recalls that challenges to
factual findings on which a conviction does not rely may be summarily dismissed and, accordingly,
dismisses Lazarević’s arguments.
(ii) NATO bombing and KLA attacks
493.

Lazarevi} contests the Trial Chamber’s findings as to when and why residents left

Priština/Prishtina town. Contrary to Lazarevi}’s suggestion,1599 however, the Trial Chamber did not
ignore the evidence of Adnan Merovci and Milutin Filipović that some residents began leaving
Priština/Prishtina town prior to the NATO airstrikes or that some left, according to Filipović, out of
fear of NATO bombing.1600 Nor has Lazarevi} shown that the Trial Chamber ignored any
documentary evidence that NATO “targeted” civilian objects in Priština/Prishtina, as he claims,1601
or that the Trial Chamber failed to draw reasonable inferences concerning evidence related to the
KLA.1602 Indeed, the Trial Chamber specifically acknowledged that certain people may have left
1592

Antonio Russo, Exh. P2261, p. 6. See also Trial Judgement, vol. 2, para. 849.
Trial Judgement, vol. 2, para. 848. See also ibid., vol. 2, paras 885-888.
1594
Trial Judgement, vol. 1, para. 38, referring to the written statement of Russo and noting that the witness died before
he was able to give evidence at trial.
1595
E.g., Trial Judgement, vol. 2, paras 805, 807-808, 816, 820, 848.
1596
Trial Judgement, vol. 2, para. 805.
1597
Lazarević’s Appeal Brief, paras 165-166.
1598
Compare Trial Judgement, vol. 2, paras 838-873, 885, with ibid., paras 874-881, 889.
1599
Lazarević’s Appeal Brief, para. 154.
1600
Trial Judgement, vol. 2, paras 806, 865, 886, and references therein.
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Lazarević’s Appeal Brief, para. 157, referring to Exh. 5D1336, Exh. 5D981, Exh. 5D241, Exh. 5D302, Exh. 5D305,
Exh. 5D307, Exh. 5D308, Exh. 5D309. These exhibits suggest that civilian objects may have been impacted by NATO
airstrikes, but as the Trial Chamber found with respect to, inter alia, Exhibits 5D305, 5D307, and 5D308 “none of them
confirms Marinković and Filipović’s testimony that civilian buildings in Priština/Prishtina were targeted” (Trial
Judgement, vol. 2, para. 837, and references therein).
1602
See Lazarević’s Appeal Brief, paras 155-156.
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because of KLA fighting or NATO bombing and found that “the NATO bombing of targets in or
around Priština/Prishtina town had an impact on civilians in the town, for example by cutting off the
supply of electricity and water and damaging civilian buildings”.1603 It found, however, that:
this was not the reason why thousands of Kosovo Albanians left their homes in the days and weeks
following the start of the airstrikes. Rather, these Kosovo Albanians were driven out of their
homes by the words and actions of the VJ and MUP forces, and other armed forces operating with
them.1604

Lazarevi} has failed to show that, based on the evidence presented, no reasonable trier of fact could
have reached this conclusion as the only reasonable inference.1605
494.

Lazarevi} also claims that the Trial Chamber erred as a matter of law in failing to provide a

“valid explanation” as to why it reached its conclusions notwithstanding the evidence of Adnan
Merovci, Milutin Filipović, SD3, and Milivoje Mihajlović.1606 The Appeals Chamber notes,
however, that the Trial Chamber’s finding that a large number of Kosovo Albanians were expelled
from Priština/Prishtina town starting on 24 March 1999 is not contradicted by the evidence of
Merovci that he saw many people leaving on 21 March 1999.1607 The Appeals Chamber further
notes that the Trial Chamber indicated that the evidence of Filipović, SD3, and Mihajlović
concerning conditions in Priština/Prishtina was contrary to the other evidence in the record1608 and
that the Trial Chamber did not consider the evidence of Filipović and SD3, in particular, “to be
credible” in this regard.1609 Lazarevi} therefore has not shown that the Trial Chamber failed to
provide a reasoned opinion in this regard.
495.

For the foregoing reasons, the Appeals Chamber dismisses sub-ground 1(g) of Lazarevi}’s

appeal.
11. Srbica/Skenderaj
496.

The Trial Chamber found that, upon the commencement of the NATO bombing campaign,

VJ and MUP forces mounted attacks throughout Srbica/Skenderaj municipality.1610 The Trial
Chamber found, inter alia, that FRY and Serbian forces shelled the village of Turi}evac/Turiçec,
1603

Trial Judgement, vol. 2, para. 887.
Trial Judgement, vol. 2, para. 887.
1605
During the appeal hearing, Pavkovi} also argued that Kosovo Albanians left Pri{tina/Prishtina town due to the
NATO bombing which targeted civilian structures, relying on the testimony of Marinkovi}, Filipovi}, and SD3 as well
as Exhibit P2004 (Appeal Hearing, 12 Mar 2013, T. 288-289, 317-318, referring to Trial Judgement, vol. 2, paras 837838, 867, 873). The Appeals Chamber finds no merit in Pavkovi}'s argument for the same reasons set out in the current
sub-section.
1606
Lazarević’s Appeal Brief, para. 258. See also ibid., paras 223-230.
1607
Trial Judgement, vol. 2, paras 806, 885. See also ibid., vol. 2, para. 887.
1608
See Trial Judgement, vol. 2, paras 833, 865-867.
1609
Trial Judgement, vol. 2, para. 833.
1610
Trial Judgement, vol. 2, paras 671-673, 1164, 1219.
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causing inhabitants to leave, and that after the arrival of MUP and VJ forces in the village of
Tušilje/Tushila, the residents formed a convoy and left.1611 The Trial Chamber concluded that,
while partly directed at the KLA, the attacks in these villages as well as in the villages of
]irez/Qirez and Izbica/Izbicë were “mounted in a heavy-handed and indiscriminate way” and that
the actions of the VJ, the MUP, and associated armed forces caused the Kosovo Albanians to leave
their homes “by their violent and intimidating behaviour.”1612 The Trial Chamber concluded that
these events amounted to an attack upon the civilian population of the municipality and proceeded
to find that all the elements of deportation and other inhumane acts (forcible transfer) as crimes
against humanity had been satisfied.1613 The Trial Chamber convicted Lazarevi} for aiding and
abetting, under Article 7(1) of the Statute, these crimes in the villages of Turi}evac/Turiçec,
]irez/Qirez, and Izbica/Izbicë.1614 Lazarević challenges these convictions.1615
(a) Turićevac/Turiçec
497.

The Trial Chamber found, inter alia, that FRY and Serbian forces shelled the village of

Turi}evac/Turiçec from Bro}na/Buroja, a neighbouring village, on 26 March 1999 and that the
attack mounted by both VJ and MUP forces caused inhabitants, including Hadije Fazliu, to form a
convoy and leave.1616 The Trial Chamber observed that there was evidence that the KLA was
present in Turi}evac/Turiçec at the time and had a headquarters there and acknowledged that the
attacks mounted by the VJ and MUP forces throughout Srbica/Skenderaj municipality were partly
directed at the KLA.1617 The Trial Chamber nonetheless concluded that these attacks were mounted
in a heavy-handed and indiscriminate way, that the VJ and the MUP caused Kosovo Albanians to
leave their homes by their violent and intimidating behaviour, and that the events amounted to an
attack against the civilian population.1618
(i) Submissions of the parties
498.

According to Lazarević, the Trial Chamber erred in finding that the VJ caused the

displacement of civilians in Turićevac/Turiçec by shelling or other acts and in failing to

1611

Trial Judgement, vol. 2, paras 671, 672.
Trial Judgement, vol. 2, paras 1219, 1221. See also ibid., vol. 2, paras 671-675.
1613
Trial Judgement, vol. 2, paras 1220-1222.
1614
Trial Judgement, vol. 3, paras 930, 1211.
1615
Lazarević’s Appeal Brief, paras 129-151. See also ibid., paras 255-256. The Appeals Chamber recalls that it has
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]irez/Qirez fall outside the scope of the Indictment (see supra, sub-section IV.B.).
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acknowledge Defence evidence in this regard.1619 In particular, he submits that the Trial Chamber
erroneously concluded that VJ forces under the command of Ljubiša Dikovi} and Dragan @ivanovi}
were in the area of Turićevac/Turiçec at the relevant time and improperly ignored evidence to the
contrary.1620 Furthermore, Lazarević argues that Hadije Fazliu did not remember any injuries or
material damage and claims that this shows that, if any shelling took place, it was not aimed at the
civilian population.1621 Lazarević also submits that the Trial Chamber should have considered
Bislim Zyrapi’s testimony regarding the general pattern of KLA conduct in the area1622 and that,
had it done so, it would have concluded that any displacement of civilians was ordered by the
KLA.1623
499.

The Prosecution responds that Lazarevi} misconstrues the evidence concerning the presence

of VJ troops in the area of Turićevac/Turiçec and ignores the Trial Chamber’s evaluation of the
totality of the evidence, including the evidence that VJ combat groups were in the area of
Broćna/Buroja.1624 The Prosecution also submits that Fazliu’s inability to remember if there were
casualties or material damage from the shelling does not render the Trial Chamber’s finding that the
attack on Turićevac/Turiçec was indiscriminate unreasonable.1625 Finally, the Prosecution argues
that Lazarevi} ignores Fazliu’s testimony that she left the village due to Serbian shelling.1626
500.

In reply, Lazarevi} submits that there is clear evidence showing that @ivanovi}’s troops

stopped their advance before arriving at the village of Turićevac/Turiçec.1627 According to
Lazarevi}, Dikovi}’s unit was not in a location from which it could have shelled the village1628 and
the Trial Chamber failed to consider evidence demonstrating that Dikovi} neither reached
Broćna/Buroja nor shelled Turićevac/Turiçec.1629
(ii) Analysis
501.

In finding that VJ forces were present in the area of Turi}evac/Turiçec at the relevant time,

the Trial Chamber relied upon the evidence of Hadije Fazliu, which it found to be corroborated by
1619

Lazarević’s Appeal Brief, paras 130-134, referring, inter alia, to Trial Judgement, vol. 2, para. 671. See also
Lazarević’s Appeal Brief, para. 129.
1620
Lazarevi}’s Appeal Brief, para. 131, referring to Exh. P2032, Exh. P2033, Exh. P2034, Exh. P2035, Exh. P2043,
Exh. P2044, Exh. P2045, Exh. P2046, Exh. P2047, Exh. P2616, Exh. P2802, Dragan @ivanović, 17 Jan 2008, T. 2046820469.
1621
Lazarević’s Appeal Brief, para. 132, referring to Hadije Fazliu, Exh. P2241, para. 6.
1622
Lazarević’s Appeal Brief, para. 133, referring to Trial Judgement, vol. 2, para. 671, Bislim Zyrapi, 7 Nov 2006,
T. 6003.
1623
Lazarević’s Appeal Brief, paras 133-134.
1624
Prosecution’s Response Brief (Lazarevi}), paras 132-134. See also Appeal Hearing, 13 Mar 2013, AT. 392-393.
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Prosecution’s Response Brief (Lazarevi}), para. 135.
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Prosecution’s Response Brief (Lazarevi}), para. 136.
1627
Lazarevi}’s Reply Brief, para. 77, referring to Dragan Živanović, 17 Jan 2008, T. 20468-20469, Exh. IC164.
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Lazarevi}’s Reply Brief, para. 78.
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Lazarevi}’s Reply Brief, para. 79, referring to Exh. P2045.
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the Joint Command order of 24 March 1999 as well as by the evidence of Ljubiša Dikovi} and
Dragan @ivanovi} that their units were engaged in the area.1630 In particular, the Trial Chamber
found that the presence of VJ forces in the area was confirmed by Dikovi}’s evidence that he
engaged his combat group and used tanks in the vicinity1631 and noted evidence that his combat
group supported MUP forces in the area of Bro}na/Buroja during the relevant period.1632
502.

Lazarevi} has failed to show how the evidence he cites demonstrates that Ljubiša Dikovi}’s

unit was, instead, at an entirely different location, “at a significant distance”, from
Turi}evac/Turiçec,1633 or otherwise to establish any error by the Trial Chamber. Indeed, one of the
exhibits to which he refers, Exhibit P2043, the 37th Motorised Brigade’s operation report of
25 March 1999, indicates that Dikovi}’s unit’s main task for the following day involved being in
the area of Bro}na/Buroja.1634 While Lazarevi} suggests that Dikovi} and his unit never actually
reached Bro}na/Buroja,1635 the Appeals Chamber notes that Hadije Fazliu testified that the shelling
came “from the direction of Bro}na/Buroja”, not necessarily from within the village,1636 and that the
evidence cited by Lazarevi} confirms that Dikovi} and his unit were in the area of
Bro}na/Buroja.1637
503.

As for Lazarevi}’s argument that Dragan @ivanovi}’s forces neither entered the village nor

shelled it, the Appeals Chamber notes that the Trial Chamber took into account the testimony of
@ivanovi} that his brigade was engaged in the area, but to the east of the village.1638 Lazarevi} has
failed to show how the evidence he cites1639 demonstrates any error by the Trial Chamber in this
respect.
504.

The Appeals Chamber next turns to Lazarevi}’s submission that the shelling, if it occurred,

was not aimed at the civilian population because Hadije Fazliu’s evidence indicates that she did not
recall whether anyone was injured by the shelling of Turi}evac/Turiçec.1640 The Appeals Chamber
observes that the only evidence of the alleged forcible displacement of Kosovo Albanians in
Turi}evac/Turiçec by Serbian forces is that of Hadije Fazliu. The Appeals Chamber further
1630

Trial Judgement, vol. 2, paras 647, 671.
Trial Judgement, vol. 2, paras 595, 671.
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Exh. P2043, p. 2.
1635
Lazarevi}’s Reply Brief, paras 78-79, referring to Ljubi{a Dikovi}, 10 Dec 2007, T. 19971, Exh. P2045.
1636
Trial Judgement, vol. 2, para. 647, and references therein.
1637
Ljubi{a Dikovi}, 10 Dec 2007, T. 19971.
1638
Trial Judgement, vol. 2, para. 671. @ivanovi} marked his troops’ movements on Exhibit IC164, indicating that his
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Trial Judgement, vol. 2, para. 596).
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observes that Fazliu gave evidence that she fled Turi}evac/Turiçec because of the shelling by
Serbian forces.1641 However, the Appeals Chamber notes that there is no evidence to demonstrate
that such shelling by the Serbian forces was directed at causing the civilians residents of the village
to flee, given the established KLA presence in the village, in order to support the only reasonable
inference that the Serbian forces acted with the necessary intent to forcibly displace the civilian
population of the village. In this respect, the Appeals Chamber notes the absence of evidence of any
other conduct, besides shelling, on the part of the Serbian forces against Kosovo Albanian civilians
in the village. Additionally, the Appeals Chamber further recalls that the Trial Chamber observed
that there was evidence that the KLA had headquarters there at the time and acknowledged that the
attacks mounted by the VJ and the MUP forces throughout Srbica/Skenderaj municipality were
partly directed at the KLA.1642 In these circumstances, the Appeals Chamber considers that a
reasonable trier of fact could not have concluded based on the evidence that the only reasonable
inference was that VJ and MUP forces forcibly displaced Kosovo Albanians in Turi}evac/Turiçec.
Accordingly, the Appeals Chamber finds that the Trial Chamber erred in this regard.
(b) ]irez/Qirez
505.

The Trial Chamber found, inter alia, that the VJ arrived in ]irez/Qirez or its surrounding

area around 20 or 21 March 1999 and again on 29 April 1999.1643 The Trial Chamber also accepted
the evidence of, inter alia, Abdullah Salihu that on the latter occasion, outside the village of Baks,
Salihu was detained and mistreated by people whom he referred to as “paramilitaries”, who took his
identification documents and money and then marched him and over 150 other men to ]irez/Qirez,
where mistreatment continued before they were transferred to Glogovac/Gllogoc.1644 The Trial
Chamber further found that Salihu and Xhevahire Rrahmani as well as many others were forcibly
displaced by the VJ and MUP forces.1645
(i) Submissions of the parties
506.

Lazarević argues, inter alia,1646 that the Trial Chamber erred in finding that VJ forces

committed criminal acts against the civilian population in the area of ]irez/Qirez.1647 With respect
to events around 20 and 21 March 1999, he submits that the Trial Chamber failed to expressly
1641

Trial Judgement, vol. 2, paras 563, 647; Hadije Fazliu, 18 Aug 2006, T. 1952-1954; Hadije Fazliu, Exh. P2241, p.2.
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Trial Judgement, vol. 2, para. 675.
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consider Ljubiša Diković’s evidence that VJ forces were fighting the KLA in the area and that
Diković retreated with his unit when he encountered civilians near ]irez/Qirez village.1648
According to Lazarević, two VJ combat reports, Exhibits P2039 and P2042, also demonstrate the
existence of fighting at the time, including in the area around ]irez/Qirez and show that the MUP
took care of civilians.1649 As to the events of 29 April 1999, Lazarević contends that the Trial
Chamber’s finding that the paramilitaries who mistreated Abdullah Salihu could have been VJ
reservists is “only an assumption and not a fact”1650 and argues that a combat report of 1 May 1999,
Exhibit 5D1036, shows that fighting in the area was not aimed at the civilian population.1651
Finally, he submits that the fact that Salihu stayed in the area for the duration of the war
demonstrates that the witness was not deported.1652
507.

In response, the Prosecution maintains that the Trial Chamber correctly found that VJ and

MUP forces expelled Kosovo Albanians from ]irez/Qirez.1653 In particular, the Prosecution submits
that the Trial Chamber only discussed those parts of Dikovi}’s evidence which it deemed to be
reliable1654 and acted within its discretion in relying upon Salihu’s testimony rather than that of
Dikovi}.1655 Moreover, according to the Prosecution, Lazarevi} misinterprets the Trial Chamber’s
finding concerning paramilitaries and fails to show how this finding is relevant to his conviction.1656
The Prosecution adds that Lazarevi} fails to establish any error with respect to the combat reports
he cites or to substantiate his claim that Exhibit 5D1036 shows that fighting in the area was not
aimed at the civilian population.1657 While conceding that the Trial Chamber did not find that Salihu
had been moved across a de facto or de jure border, the Prosecution submits that the actus reus
elements of deportation were still satisfied for Hadije Fazliu and Xhevahire Rrahmani and that
Lazarevi}’s conviction for deportation should therefore remain undisturbed.1658
508.

In reply, Lazarevi} notes that Fazliu did not testify to incidents in ]irez/Qirez1659 and argues

that the Trial Chamber’s findings relating to Rrahmani do not show that she was expelled from
]irez/Qirez by VJ forces.1660
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(ii) Analysis
509.

The Appeals Chamber observes that while the Trial Chamber noted the presence of the VJ

in and close to ]irez/Qirez around 20 or 21 March 1999, it convicted Lazarevi} only for the forcible
displacement in which the VJ was involved on 29 April 1999.1661 Accordingly, Lazarevi}’s
arguments concerning the events on 20 or 21 March 1999 are dismissed as the errors he alleges
have no impact on his conviction.1662
510.

With regard to Lazarevi}’s argument concerning the identity of the “paramilitaries” who

mistreated Salihu on or around 29 April 1999, the Appeals Chamber observes that it is not apparent
from the Trial Judgement whether the Trial Chamber concluded that the “paramilitaries” only
“could have been”, or in fact were, VJ reservists.1663 However, the Trial Chamber found that the
“paramilitaries” collaborated with, inter alia, the VJ and that VJ forces were involved in the
mistreatment and transfer of over 150 Kosovo Albanian men in ]irez/Qirez and the surrounding
area.1664 Lazarevi} has therefore failed to show how his challenge to the Trial Chamber’s findings
concerning the identity of the “paramilitaries” renders unsound his conviction, which is premised
upon the involvement of VJ forces in the underlying crime.
511.

As for Lazarevi}’s argument that evidence “shows that there was constant fighting in the

area not aimed at the civilian population”,1665 the Appeals Chamber recalls that the Trial Chamber
found that VJ and MUP forces mounted attacks throughout the municipality which were “partly
directed at the KLA”.1666 The Trial Chamber further found, however, that these attacks were
mounted in a “heavy-handed and indiscriminate way, such that Kosovo Albanian villages and
groups of civilians were also attacked”1667 and concluded that they constituted an attack upon the
civilian population.1668 While the combat report referred to by Lazarevi} is consistent with the Trial
Chamber’s finding that attacks were partly directed at the KLA,1669 he has failed to establish how
the report demonstrates any error with respect to the Trial Chamber’s finding that these attacks were
1661

Trial Judgement, vol. 2, paras 673, 1164, 1219. See also ibid., vol. 2, paras 654-663.
See Lazarevi}’s Appeal Brief, paras 140-141.
1663
Compare Trial Judgement, vol. 2, para. 673, stating that “these ‘paramilitaries’ were not operating independently of
the VJ and the MUP, and indeed were collaborating with them, and ₣…ğ they could have been VJ reservists or other
special forces of some kind” (emphasis added), with ibid., vol. 2, para. 1219, stating that “[i]n ]irez/Qirez and the
surrounding area, VJ forces, including VJ reservists, as well as the MUP, targeted Kosovo Albanian men, detaining and
abusing over 150 of them, and then transferring them to Glogovac/Gllogoc where they were held for seven days and
further beaten by the police” (emphasis added).
1664
Trial Judgement, vol. 2, paras 673, 675, 1219. See also ibid., vol. 2, paras 655-664, describing Salihu’s evidence
concerning the actions of “soldiers” and a “member of the regular army” as well as the presence of “military jeeps”.
1665
Lazarevi}’s Appeal Brief, para. 143, referring to Exh. 5D1036.
1666
Trial Judgement, vol. 2, para. 1219.
1667
Trial Judgement, vol. 2, para. 1219.
1668
Trial Judgement, vol. 2, para. 1220.
1669
The report indicates, inter alia, that the goal of the VJ operation in the area was to “break up and destroy
[TS/[iptar/Albanian/terrorist forces” and that “148 members of the [TS were liquidated” (Exh. 5D1036, p. 1).
1662
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also mounted in a “heavy-handed and indiscriminate way, such that Kosovo Albanian villages and
groups of civilians were also attacked”1670 or otherwise shows that his conviction is unsound. His
argument is, accordingly, dismissed.
512.

Finally, with respect to Lazarevi}’s claim that Abdullah Salihu remained in the area

throughout the war,1671 the Appeals Chamber notes that the Prosecution concedes that the Trial
Chamber did not find that Salihu had been moved across a border.1672 However, the Appeals
Chamber recalls that the Trial Chamber found that Xhevahire Rrahmani was told to go to
Glogovac/Gllogoc from ]irez/Qirez but once the bus that she was on arrived at Glogovac/Gllogoc,
it was directed by Serbian forces to Macedonia from there.1673 The Appeals Chamber therefore
considers that evidence as to whether Salihu was deported over a state border would not affect the
Trial Chamber’s conclusion that both deportation and other inhumane acts (forcible transfer) were
committed in ]irez/Qirez. The Appeals Chamber accordingly dismisses Lazarevi}’s argument in
this regard.1674
(c) Izbica/Izbicë
513.

The Trial Chamber found that, with the commencement of the NATO bombing campaign,

VJ and MUP forces “mounted attacks throughout Srbica/Skenderaj municipality”, including in the
village of Izbica/Izbicë,1675 thereby causing Kosovo Albanians to leave their homes “by their
violent and intimidating behaviour.”1676 The Trial Chamber also found that on 28 March 1999,
approximately 103 men in Izbica/Izbicë who were gathered in a field were separated from women
and children, divided into two groups, shot, and that at least 89 of them were killed.1677 The Trial
Chamber further found that the corpses of four elderly people were seen in the field in Izbica/Izbicë,
leading it to find that a total of approximately 93 people were killed on that day.1678 The Trial
Chamber concluded that these executions were carried out by the MUP, in particular the PJP, but

1670

Trial Judgement, vol. 2, para. 1219.
See Lazarevi}’s Appeal Brief, para. 144.
1672
Prosecution’s Response Brief (Lazarevi}), para. 148.
1673
Trial Judgement, vol. 2, para. 674. In his Reply Brief, Lazarevi} alleges that the Trial Chamber’s findings relating to
Rrahmani “do not indicate that she was expelled by VJ members” (Lazarevi}’s Reply Brief, para. 83). However, the
Trial Chamber clearly found that Rrahmani was among those displaced by the VJ and MUP forces when she was told to
leave ]irez/Qirez to go to Glogovac/Gllogoc, and was then directed to Macedonia (Trial Judgement, vol. 2, paras 674675), and the evidence discussed in relation to these findings refers to “soldiers” (ibid., vol. 2, para. 635, referring to
Xhevahire Rrahmani, 17 Aug 2006, T. 1841, Xhevahire Rrahmani, Exh. P2239, p. 8). Lazarevi}’s argument is,
accordingly, dismissed.
1674
Lazarevi}’s claims of legal error with respect to events in ]irez/Qirez (see supra, fn. 822) are likewise dismissed, as
his allegations of legal error simply repeat several of his evidentiary arguments which have been found to be without
merit.
1675
Trial Judgement, vol. 2, para. 1219.
1676
Trial Judgement, vol. 2, para. 1221.
1677
Trial Judgement, vol. 2, paras 679-681, 1164.
1678
Trial Judgement, vol. 2, paras 681, 685, 1223.
1671
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with VJ units present in the vicinity,1679 and further found that the police ordered the women and
children to go to Albania.1680
(i) Submissions of the parties
514.

Lazarević argues that the Trial Chamber erred in finding that members of the VJ displaced

residents of Izbica/Izbicë at the end of March 1999.1681 In particular, he notes that the Trial
Chamber found that the killings in Izbica/Izbicë were not committed by VJ members and submits
that the evidence demonstrates that VJ forces never entered Izbica/Izbicë or the surrounding
villages, that they had no contact with civilians, and that they did not act against the civilian
population in this area.1682 Lazarević also maintains that heavy fighting took place between the
KLA and Serbian forces in the area and that it is clear that the civilian population was moved on the
orders of the KLA.1683
515.

The Prosecution responds that the Trial Chamber correctly found that members of the VJ

displaced Kosovo Albanian citizens from Izbica/Izbicë village in March 1999.1684 The Prosecution
submits that the Trial Chamber found that although VJ and MUP attacks in Izbica/Izbicë were
partly directed at the KLA, they were “carried out in a heavy-handed and indiscriminate way”,
thereby causing civilians to flee.1685 It also asserts that the Trial Chamber considered the same
arguments by Lazarevi} at trial and that he fails to show any error in the Trial Chamber’s rejection
of them.1686 Furthermore, the Prosecution argues that it is irrelevant that VJ troops did not actually
enter Izbica/Izbicë, given the general pattern of joint VJ and MUP attacks in the municipality.1687
516.

In reply, Lazarevi} reiterates that the Trial Chamber did not find that the VJ took part in the

killings in Izbica/Izbicë1688 and asserts that he has clearly established that no VJ forces acted against
civilians in Izbica/Izbicë or anywhere else in Srbica/Skenderaj municipality.1689

1679

Trial Judgement, vol. 2, paras 686-687.
Trial Judgement, vol. 2, paras 578, 1164.
1681
Lazarević’s Appeal Brief, paras 146-151. See also ibid., para. 129.
1682
Lazarević’s Appeal Brief, paras 146-149, referring to Trial Judgement, vol. 2, paras 686-687, Ljubi{a Dikovi},
11 Dec 2007, T. 19887, 19890-19891, 20016-20017, Exh. IC157, Exh. P2046, Exh. P2048, Sladjan Panti}, 5 Mar 2008,
T. 23679-23681.
1683
Lazarević’s Appeal Brief, paras 150-151.
1684
Prosecution’s Response Brief (Lazarevi}), paras 149-152.
1685
Prosecution’s Response Brief (Lazarevi}), para. 149, referring to Trial Judgement, vol. 2, para. 1219.
1686
Prosecution’s Response Brief (Lazarevi}), para. 151.
1687
Prosecution’s Response Brief (Lazarevi}), para. 151.
1688
Lazarevi}’s Reply Brief, para. 84, referring to Trial Judgement, vol. 2, para. 687.
1689
Lazarevi}’s Reply Brief, para. 85.
1680
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(ii) Analysis
517.

While the Trial Chamber found that at least 93 people were executed in Izbica/Izbicë on

28 March 1999,1690 it did not accept witness evidence suggesting that VJ soldiers were present
during or participated in the killings1691 and found only that “units of the VJ were also in the
vicinity.”1692 In so holding, the Trial Chamber accepted much of the evidence on which Lazarevi}
now relies in his submission, including the evidence of Ljubiša Diković, supported by VJ orders
and, to some extent, the evidence of Slađan Pantić, that his unit did not enter Izbica/Izbicë village
and had no contact with civilians in the vicinity of Izbica/Izbicë.1693
518.

Lazarevi} has failed to establish, however, how the fact that VJ forces did not enter

Izbica/Izbicë renders unreasonable the Trial Chamber’s findings that members of the VJ forcibly
displaced residents of Izbica/Izbicë. In this regard, the Appeals Chamber notes that the Trial
Chamber considered a variety of VJ orders and combat reports showing that VJ units were engaged
in a joint VJ and MUP action in villages in the area of Izbica/Izbicë at the relevant time.1694 The
Trial Chamber also considered evidence that there were KLA forces in Izbica/Izbicë1695 and
referred to Ljubiša Diković’s testimony that if the KLA were launching attacks from villages, his
unit would return fire in order to neutralise them, adding that the artillery positions were always
outside of populated areas.1696 In addition, the Trial Chamber took into account evidence suggesting
that the village was fired upon on 27 March 1999.1697 In light of this evidence, the Trial Chamber’s
findings as to events in nearby villages1698 and the overall pattern of events in the municipality, the
Appeals Chamber is not persuaded that the Trial Chamber erred in concluding that the only
reasonable inference from the evidence presented was that the presence of VJ forces in the vicinity

1690

Trial Judgement, vol. 2, paras 687, 1164, 1219. See also Trial Judgement, vol. 3, paras 885, 933.
Trial Judgement, vol. 2, paras 686-687.
1692
Trial Judgement, vol. 2, para. 687.
1693
Trial Judgement, vol. 2, para. 687. See also ibid., vol. 2, paras 597-600, and references therein. The Appeals
Chamber considers that, by accepting the evidence that Diković’s unit did not enter Izbica/Izbicë village or have any
contacts with civilians, the Trial Chamber must have rejected the Dikovi}’s evidence to the contrary, which suggested,
inter alia, that his unit entered and was firing in Izbica/Izbicë itself (ibid., vol. 2, para. 598, and references therein.
See also ibid., vol. 2, para. 597, and references therein, referring to Dikovi}’s subsequent clarifications denying that his
unit entered Izbica/Izbicë or opened fire). The Appeals Chamber notes that the Trial Chamber indicated that it was
setting forth in the Trial Judgement only those portions of Diković’s testimony “deemed reliable” (ibid., vol. 2,
para. 564), but, in this instance, the Trial Chamber appears to have set forth evidence from the witness that was
necessarily contradictory.
1694
Trial Judgement, vol. 2, paras 594-597, and references therein.
1695
Trial Judgement, vol. 2, paras 567, 596-597, and references therein.
1696
Trial Judgement, vol. 2, para. 597; Ljubi{a Dikovi}, 10 Dec 2007, T. 19953-19954; ibid., 11 Dec 2007, 1998119983, 20005-20007.
1697
Trial Judgement, vol. 2, para. 600, and references therein, describing Panti}’s evidence that, on the morning of
27 March 1999, a group consisting of both MUP and VJ forces were attacked from the direction of Izbica/Izbicë and
returned fire. See also ibid., vol. 2, para. 564, explaining that those parts of Panti}’s evidence deemed reliable were set
forth in the Trial Judgement.
1698
Trial Judgement, vol. 2, paras 671-672.
1691
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constituted “violent and intimidating behaviour” which caused residents of Izbica/Izbicë to leave
their homes.1699
519.

Lazarevi}’s remaining arguments are likewise without merit. Although Lazarevi} asserts

that heavy fighting took place between “the forces of order and terrorist KLA forces” in this
particular area, he has failed to demonstrate any error by the Trial Chamber, which found that VJ
and MUP attacks in the municipality were “partly directed at the KLA” but mounted in a way “such
that Kosovo Albanian villages and groups of civilians were also attacked”.1700 As to his claim that
the civilian population was moved on the orders of the KLA, the only evidence proffered by
Lazarević in support of this contention is the testimony of Bislim Zyrapi that it was normal for the
KLA to order the movement of a population outside a combat area.1701 Lazarevi} has failed to
identify evidence that there was such an order from the KLA with respect to Izbica/Izbicë and,
accordingly, has failed to demonstrate any error by the Trial Chamber.1702
(d) Conclusion
520.

For the foregoing reasons, the Appeals Chamber grants in part sub-ground 1(f) of

Lazarevi}’s appeal insofar as it relates to Turi}evac/Turiçec and vacates his conviction in relation to
the incident in this village. The impact of this finding, if any, on Lazarevi}’s sentence will be
addressed below.1703 In addition, as the Appeals Chamber has found that the Trial Chamber erred in
finding that the VJ and MUP forces forcibly displaced Kosovo Albanians in Turi}evac/Turiçec, the
Appeals Chamber vacates the convictions of [ainovi}, Pavkovi}, and Luki} in relation to this
incident. The impact of this finding, if any, on their sentences will be discussed below.1704
12. Overall pattern of events
521.

The Trial Chamber found, inter alia, that “there was a campaign of violence directed against

the Kosovo Albanian civilian population” and that it was the deliberate actions of the VJ and the
MUP during this campaign “that caused the departure of at least 700,000 Kosovo Albanians from

1699

Trial Judgement, vol. 2, para. 1221. As for his arguments regarding contact with civilians, Lazarevi} has failed to
show how the evidence he cites demonstrates that members of the VJ did not “undertake any actions against the
civilians in the area” (Lazarević’s Appeal Brief, para. 149).
1700
Trial Judgement, vol. 2, para. 1219.
1701
Lazarević’s Appeal Brief, paras 150-151, and references therein.
1702
Lazarevi}’s claims of legal error with respect to events in Izbica/Izbicë (see supra, fn. 822) are likewise dismissed,
as his allegations of legal error simply repeat several of his evidentiary arguments which have been found to be without
merit.
1703
See infra, sub-section IX.I.
1704
See infra, sub-section IX.I.
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Kosovo in the short period of time between the end of March and beginning of June 1999.”1705
Lazarević challenges the Trial Chamber’s assessment of the overall pattern of events.1706
(a) Submissions of the parties
522.

Lazarevi} argues that the Trial Chamber erred in implicating the VJ in unlawful actions as

set forth in the Trial Chamber’s assessment of the overall pattern of events in Kosovo, including in
finding that the massive displacement of the Kosovo Albanian population in 1999 was at least
partly due to the actions of the VJ.1707 In particular, he submits that there is evidence “in
contradiction to” the Trial Chamber’s conclusion that it was the actions of VJ and MUP forces,
rather than NATO bombing, that was the main reason for the departure of the Kosovo Albanian
civilian population from Kosovo.1708 Lazarevi} also asserts that the Trial Chamber “failed to quote”
Bislim Zyrapi in discussing the reasons that Kosovo Albanian civilians departed Kosovo.1709
Lazarevi} further contends that it would have been reasonable for the Trial Chamber to conclude,
based on Zyrapi’s evidence, maps, and “other credible evidence”, that the movement of the civilian
population in Kosovo was pursuant to KLA orders and that VJ and MUP attacks were only directed
against the KLA, not civilians.1710 Lazarević adds that the VJ undertook measures to treat civilians
humanely and to ensure their safety and he cites evidence that the VJ provided assistance to
civilians.1711
523.

The Prosecution responds that this sub-ground of Lazarevi}’s appeal warrants summary

dismissal1712 and, in any event, fails on its merits.1713 In the Prosecution’s submission, the Trial
Chamber expressly considered and rejected arguments that the reason for the large-scale movement
of the Kosovo Albanian population in Kosovo was NATO bombing or instructions of the KLA.1714
The Prosecution argues that the evidence proffered by Lazarevi} in support of his claims was
dismissed by the Trial Chamber and that he fails to demonstrate that the Trial Chamber erred in so

1705

Trial Judgement, vol. 2, para. 1178. See also ibid., vol. 2, para. 1156.
Lazarević’s Appeal Brief, paras 209-222, referring, inter alia, to Trial Judgement, vol. 2, paras 1150-1262.
1707
Lazarević’s Appeal Brief, paras 209, 527.
1708
Lazarević’s Appeal Brief, para. 210, referring to Trial Judgement, vol. 2, paras 1153-1155, and references therein.
See also Lazarevi}’s Appeal Brief., para. 527-531.
1709
Lazarević’s Appeal Brief, paras 210-212, referring, inter alia, to Trial Judgement, vol. 2, paras 1153-1156.
Lazarević cites as an example Zyrapi’s evidence that the civilian population in Belanica in Suva Reka/Suhareka
municipality moved “pursuant to his order” (Lazarević’s Appeal Brief, para. 212, referring to Exh. P2469).
1710
Lazarević’s Appeal Brief, paras 213-216, referring, inter alia, to Bislim Zyrapi, 7 Nov 2006, T. 5990-6003,
Exh. P2447, Exh. IC105. See also Lazarević’s Appeal Brief, paras 211-212, 217, referring, inter alia, Exh. P2469.
Lazarević does not identify the “other credible evidence” to which he refers (Lazarević’s Appeal Brief, para. 216).
See also Appeal Hearing, 13 Mar 2013, AT. 392-393, 396-397.
1711
Lazarević’s Appeal Brief, paras 218-222, 527-531. See also Appeal Hearing, 13 Mar 2013, AT. 390-392, 394-396.
1712
Prosecution’s Response Brief (Lazarevi}), paras 212, 215.
1713
Prosecution’s Response Brief (Lazarevi}), para. 213.
1714
Prosecution’s Response Brief (Lazarevi}), para. 213, referring to Trial Judgement, vol. 2, paras 1175-1178. See also
Prosecution’s Response Brief (Lazarevi}), para. 306.
1706
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doing.1715 Finally, the Prosecution contends that whether the VJ attempted on a few occasions to
provide aid to specific civilians during their displacement is irrelevant to the Trial Chamber’s
finding that the VJ, together with the MUP, orchestrated the forcible displacement of the civilian
population.1716
524.

In reply, Lazarevi} reiterates his earlier arguments1717 and adds that, contrary to the

Prosecution’s suggestion, the VJ gave aid to thousands of individuals and “at almost all significant
locations in Kosovo”.1718 In his view, the conduct of the VJ in this regard is highly relevant to his
conviction.1719
(b) Analysis
525.

Lazarevi}’s claims that attacks of the VJ and MUP forces were only directed against the

KLA and not directed against civilians and that the civilian population in Kosovo moved as the
result of KLA orders or NATO bombing are dismissed, as he merely suggests that the Trial
Chamber should have interpreted the evidence differently or did not consider relevant evidence but
has failed to show that no reasonable trier of fact, based on the evidence, could have reached the
same conclusion as the only reasonable inference.1720 Lazarevi}’s arguments also ignore relevant
factual findings and reasoning by the Trial Chamber.1721
526.

As for Lazarevi}’s submissions that the VJ engaged in humane conduct and provided

assistance to the civilian population in many areas in Kosovo, the Appeals Chamber considers that
he has failed to clearly identify the factual findings he is challenging in this respect or otherwise
demonstrate how his submissions, even if accepted, would affect the Trial Chamber’s findings that
the VJ was involved in the commission of the specific crimes underlying his convictions. His
arguments in this regard are, accordingly, dismissed.
527.

For the foregoing reasons, the Appeals Chamber dismisses sub-ground 1(j) of Lazarevi}’s

appeal.

1715

Prosecution’s Response Brief (Lazarevi}), para. 214, referring, inter alia, to Trial Judgement, vol. 2, para. 1175.
See also Prosecution’s Response Brief (Lazarevi}), para. 306.
1716
Prosecution’s Response Brief (Lazarevi}), para. 215. See also Prosecution’s Response Brief (Lazarevi}), para. 306.
1717
Lazarevi}’s Reply Brief, para. 107. See also ibid., para. 103.
1718
Lazarevi}’s Reply Brief, paras 103-106.
1719
Lazarevi}’s Reply Brief, para. 106.
1720
Insofar as Lazarevi} has also raised similar claims with respect to events in specific municipalities, the Appeals
Chamber refers to its findings addressing these arguments (see supra, sub-sections VI.B.1.(b), VI.B.2(b), VI.B.3.(b)(ii),
VI.B.5.(a)(ii), VI.B.5.(b)(ii)a., VI.B.6.(a)(i)b., VI.B.7.(a)(ii), VI.B.8.(b), and VI.B.10.(b)(ii)).
1721
See Trial Judgement, vol. 2, paras 1175-1178, discussing, inter alia, findings with respect to Suva Reka/Suhareka
municipality.
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C. Alleged errors relating to convictions for murder
528.

The Trial Chamber found that a total of at least 600 individuals were killed by VJ and MUP

forces in the municipalities of Ðakovica/Gjakova, Orahovac/Rahovec, Suva Reka/Suhareka,
Srbica/Skenderaj, Vučitrn/Vushtrria, and Kačanik/Kaçanik.1722 The Trial Chamber found Lukić
guilty for these killings under Article 7(1) of the Statute for committing (through his participation in
a JCE) murder as a crime against humanity, persecution (murder) as a crime against humanity, and
murder as a violation of the laws or customs of war.1723 In particular, Lukić challenges his
convictions with respect to killings in the municipalities of Ðakovica/Gjakova, Orahovac/Rahovec,
and Srbica/Skenderaj.1724 The Appeals Chamber will address Lukić’s general challenges first,
before turning to consider his arguments in relation to events in specific municipalities.
1. General challenges
(a) The OMPF List
529.

In reaching findings regarding, inter alia, events in Ðakovica/Gjakova and Srbica/Skenderaj

municipalities, the Trial Chamber referred to a consolidated list of missing persons created and
regularly updated by the Office of Missing Persons and Forensics (“OMPF”) in conjunction with
the International Committee of the Red Cross (“ICRC”), which was intended as an exhaustive
record of all those unaccounted for after the Kosovo conflict.1725
(i) Submissions of the parties
530.

Luki} submits that the Trial Chamber erred by relying upon Prosecution evidence that lacks

indicia of credibility, citing the list of missing persons prepared by the OMPF, admitted as
Exhibit P2798 (“OMPF List”).1726 In particular, Lukić submits that sources for the hearsay
assertions contained in the OMPF List were not identified or subjected to cross-examination, thus
depriving him of the right to confront crucial evidence against him.1727 Lukić adds that “[t]hese
1722

Trial Judgement, vol. 2, paras 1197, 1211-1212, 1215, 1217, 1221, 1223, 1235-1237, 1259, 1262.
Trial Judgement, vol. 3, paras 1138, 1212.
1724
Luki} has consolidated grounds Q through JJ of his Notice of Appeal (with the exception of grounds U and GG)
under ground Q in his Appeal Brief (see Luki}’s Appeal Brief, para. 7). The Appeals Chamber notes that Luki} raises
similar challenges in relation to his convictions with respect to killings in the municipalities of Suva Reka/Suhareka and
Kačanik/Kaçanik (see infra, fn. 1766). This section only addresses Luki}’s arguments under ground Q of his Appeal
Brief in part. The remainder of his arguments raised under ground Q, including his challenge with respect to his
conviction related to Vučitrn/Vushtrria municipality, are addressed elsewhere herein (see supra, sub-section IV.C.;
infra, sub-section VII.F.5.).
1725
Trial Judgement, vol. 2, paras 216, 613.
1726
Luki}’s Appeal Brief, paras 712, 714-719. Luki} twice refers to the OMPF List as Exhibit P2454, rather than as
Exhibit P2798 (ibid., paras 715, 717). In light of the context in which these references are made, the Appeals Chamber
construes Luki}’s arguments as pertaining to the OMPF List.
1727
Luki}’s Appeal Brief, paras 716, 719.
1723
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findings” violate the principle of in dubio pro reo, Rules 92 bis and 92 ter of the Rules, and the
Trial Chamber’s own ruling barring the admission of similar evidence.1728
531.

In response, the Prosecution submits that the OMPF List was admitted into evidence without

objection and that Luki} has therefore waived any argument against its admission.1729 Moreover,
according to the Prosecution, Luki}’s submissions regarding the limitations of the OMPF List,
including its hearsay nature, are irrelevant.1730 In addition, the Prosecution argues that despite his
general attacks on the reliability and credibility of the OMPF material, Luki} has failed to show that
no reasonable trial chamber could have relied upon it.1731
(ii) Analysis
532.

The Appeals Chamber notes that the OMPF List was admitted into evidence through OMPF

Head Jose-Pablo Baraybar.1732 According to Baraybar’s statement, the OMPF List was compiled
“from information and records collected by the OMPF during the course of its work” and
consolidates lists maintained by ICRC, the Police/Missing Persons Unit of the United Nations
Interim Administration in Kosovo, the Organization for Security and Cooperation in Europe
(“OSCE”), and various family associations.1733 As Lukić points out, the OMPF List does not refer
to a source for the information that a person was last seen at a particular location on a particular
date.1734 This fact was apparent at the time the OMPF List was tendered for admission, however. It
was likewise apparent from Baraybar’s statement that the OMPF List was used in connection with
OMPF’s mandate to identify the human remains of persons missing from various locations.1735
Lukić nevertheless declined to cross-examine Baraybar and did not object to the admission of the
OMPF List.1736
533.

The Appeals Chamber recalls that “₣iğf a party raises no objection to a particular issue

before the Trial Chamber when it could have reasonably done so, in the absence of special
1728

Luki}’s Appeal Brief, para. 720, referring to Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-T, Decision
on Evidence Tendered Through Sandra Mitchell and Frederick Abrahams, 1 September 2006. Lukić contends that the
Trial Chamber relied on the OMPF list in making findings with respect to killings in both Ðakovica/Gjakova and
Srbica/Skenderaj municipalities (Luki}’s Appeal Brief, paras 713-714, 718, 725).
1729
Prosecution’s Response Brief (Luki}), para. 457.
1730
Prosecution’s Response Brief (Luki}), para. 460, referring, inter alia, to Luki}’s Appeal Brief, para. 718.
1731
Prosecution Response Brief (Lukić), para. 458.
1732
Trial Judgement, vol. 2, para. 216. See also Jose-Pablo Baraybar, 6 Mar 2007, T. 11020-11023.
1733
Jose-Pablo Baraybar, Exh. P2794, para. 31. See also Trial Judgement, vol. 2, paras 216, 1351; Jose-Pablo Baraybar,
6 Mar 2007, T. 11020.
1734
Exh. P2798. The OMPF List (Exh. P2798) contains information concerning more than 5,000 individuals. The entry
relating to each individual contains a number of columns, such as columns for name, date of birth, and ethnicity. Under
the columns “Group Disappearance” and “DateEvent”, for instance, the entries for some individuals refer to Meja/Mejë
and 27 April 1999, respectively, suggesting that these are the location at and date on which the individuals in question
were last seen.
1735
Jose-Pablo Baraybar, Exh. P2794, paras 3, 14, 31.
1736
Trial Judgement, vol. 2, para. 216; Jose-Pablo Baraybar, 6 Mar 2007, T. 11020-11024.
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circumstances, the Appeals Chamber will find that the party has waived his right to bring the issue
as a valid ground of appeal.”1737 In the absence of any specific submissions as to the existence of
special circumstances,1738 the Appeals Chamber is of the view that any challenge to the OMPF List
reasonably could and should have been made at trial and finds that Lukić has waived the right to
raise such an argument on appeal.1739
(b) Victim identification
534.

The Trial Chamber observed on several occasions that there were discrepancies between the

evidence and the facts alleged in the Indictment, including with respect to the spelling of the names
of certain victims who were found to have been killed.1740 The Trial Chamber found that “in most
cases these discrepancies are so minor that the Chamber is nevertheless able to conclude that the
relevant information relates to a certain victim.”1741
(i) Submissions of the parties
535.

Lukić submits that the Trial Chamber erred in concluding that discrepancies between the

names of victims listed in the Indictment and mortal remains that were identified were minor and
did not affect the ability to identify relevant victims.1742 He argues that, given the similarity of many
Kosovo Albanian names, it becomes impossible for the Defence to have actual knowledge of the
alleged victims and therefore to make the necessary challenges in the absence of “proper
biographical information”.1743 Luki} also suggests that there are “several forensic discrepancies”
which cast doubt on the factual allegations of the Indictment and he cites the example of an
individual named Pjeter Abazi.1744

1737

Naletilić and Martinović Appeal Judgement, para. 21.
Although Lukić makes no specific reference to special circumstances, he suggests that when the OMPF List was
tendered it was not apparent that the information it contained would become the “crux/lynchpin” of the Trial Judgement
convicting him (Luki}’s Appeal Brief, para. 719). For the reasons set forth below (see infra, sub-section VI.C.2.), the
Appeals Chamber rejects Luki}’s argument in this regard. Consequently, the Appeals Chamber will not consider
whether the unanticipated use of evidence in a trial judgement may constitute “special circumstances” allowing a
waived argument to be raised on appeal (see Naletilić and Martinović Appeal Judgement, para. 21).
1739
With regard to Luki}’s arguments that “[t]hese findings” violate the principle of in dubio pro reo, Rules 92 bis and
92 ter of the Rules, and the Trial Chamber’s own ruling barring the admission of similar evidence (Luki}’s Appeal
Brief, para. 720), the Appeals Chamber notes that he has failed to identify the challenged findings, to develop his
arguments, or to indicate why Rules 92 bis and 92 ter of the Rules are relevant. His arguments in this regard are,
accordingly, dismissed.
1740
See, e.g., Trial Judgement, vol. 4, paras 22, 648, 873.
1741
See, e.g., Trial Judgement, vol. 4, paras 22, 648, 873.
1742
Luki}’s Appeal Brief, paras 727-728, referring to Trial Judgement, vol. 4, paras 22, 649, 934.
1743
Luki}’s Appeal Brief, para. 729.
1744
Luki}’s Appeal Brief, paras 731-732, referring to Trial Judgement, vol. 4, para. 26.
1738
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536.

In response, the Prosecution submits that Luki}’s claims should be summarily dismissed

and, in any event, fail on their merits.1745 In particular, the Prosecution argues that, in his challenge
to the Trial Chamber’s treatment of certain minor spelling discrepancies, he fails to articulate an
error.1746 In addition, the Prosecution contends that the Trial Chamber properly assessed the
evidence of death in reaching its conclusions.1747
(ii) Analysis
537.

Although Luki} challenges the Trial Chamber’s conclusion that many of the discrepancies it

identified “are so minor that the Chamber is nevertheless able to conclude that the relevant
information relates to a certain victim”,1748 he has not demonstrated any error in this regard. Luki}
has likewise failed to support his assertion that the alleged absence of “proper biographical
information” as to victims could prejudice his ability to mount his defence. As for Luki}’s
arguments concerning an individual named Pjeter Abazi, the Appeals Chamber notes that the Trial
Chamber declined to find that an individual by this name had been murdered where there was a
multi-decade discrepancy between the approximate age listed in the Indictment Schedule and the
age listed in the autopsy report.1749 Luki} has failed to show how the discrepancy identified by the
Trial Chamber demonstrates any error with respect to the Trial Chamber’s treatment of minor
discrepancies concerning other individuals named in the Trial Judgement.
2. \akovica/Gjakova
538.

The Trial Chamber found that VJ and MUP forces targeted Kosovo Albanian civilians in

Dobroš/Dobrosh, Ramoc, Korenica/Korenicë, Meja/Mejë, and other villages during an operation in
the Reka/Caragoj valley in \akovica/Gjakova municipality on 27 and 28 April 1999.1750 During
this joint VJ and MUP operation, Kosovo Albanians were not only systematically expelled from
their villages but many were also killed.1751 The Trial Chamber concluded that the operation was
launched in part as a response to the killing of five policemen on 22 April 1999, and that one of the
motives behind the operation was vengeance against the Kosovo Albanians in the area, while
another was to cleanse the villages of their Kosovo Albanian inhabitants.1752 With respect to
murders committed during this operation, the Trial Chamber found that after the Serbian forces
entered the villages and while they expelled residents, Kosovo Albanian men from these villages
1745

Prosecution’s Response Brief (Luki}), paras 440-444. See also ibid., paras 461, 463, 465.
Prosecution’s Response Brief (Luki}), para. 461.
1747
Prosecution’s Response Brief (Luki}), paras 462-464.
1748
See, e.g., Trial Judgement, vol. 4, paras 22, 648, 873.
1749
Trial Judgement, vol. 4, para. 26.
1750
Trial Judgement, vol. 2, paras 228-235, 1159, 1194-1195.
1751
Trial Judgement, vol. 2, paras 1194, 1195. See also ibid., vol. 2, paras 180-238.
1752
Trial Judgement, vol. 2, para. 228.
1746
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were frequently separated and subsequently killed by VJ and MUP forces.1753 The Trial Chamber
also noted that “the physical perpetrators targeting Kosovo Albanians during the Reka/Caragoj
valley operation made comments such as describing that they were ‘slaughtering šiptars’.”1754
539.

The Trial Chamber concluded that, inter alia, the evidence of specific killings in

Korenica/Korenicë, Meja/Mejë, and other villages in the Reka/Caragoj valley in \akovica/Gjakova
municipality on 27 April 1999 was “indicative of a far greater massacre that occurred as a part of
the Reka/Caragoj valley operation carried out by VJ and MUP personnel, along with members of
paramilitary groups”.1755 The Trial Chamber found that this massacre resulted in the killing of at
least 287 Kosovo Albanians and concluded that “₣tğhe only reasonable inference from all of the
evidence is that many of these ₣287ğ killed people were civilians or hors de combat at the time of
their killing”.1756 The Trial Chamber further found that all of the elements of murder as a violation
of the law or customs of war punishable under Article 3 of the Statute and murder as a crime against
humanity under Articles 5(a) and 5(h) of the Statute had been satisfied.1757
(a) Submissions of the parties
540.

Luki} submits that the OMPF List and the other evidence relied upon by the Trial Chamber

was insufficient to establish beyond reasonable doubt that certain individuals were killed in
\akovica/Gjakova municipality.1758 Luki} submits that for the “vast majority” of named victims in
\akovica/Gjakova municipality, there was little or no evidence given by Prosecution witnesses and
that the OMPF List is the sole evidence relied upon by the Trial Chamber,1759 although the OMPF
List fails to establish where individuals were killed, in what manner they were killed, and whether
they died as civilians or combatants.1760 Moreover, he asserts that two instances in which the Trial
Chamber declined to attribute criminal responsibility for a death demonstrate the “unreliable
nature” of the Prosecution’s witnesses.1761 Lukić adds that, for 84 of the 287 victims from
Ðakovica/Gjakova municipality with respect to whom he was convicted, the manner of death was

1753

Trial Judgement, vol. 2, paras 180-215, 232-238.
Trial Judgement, vol. 2, para. 1198. The Appeals Chamber notes that “šiptars” refers to Albanians (see, e.g., Veton
Surroi, 10 Oct 2006, T. 4540-4542).
1755
Trial Judgement, vol. 2, para. 236.
1756
Trial Judgement, vol. 2, para. 236.
1757
Trial Judgement, vol. 2, paras 1197-1198.
1758
Luki}’s Appeal Brief, paras 713-718, 721-724. In Lukić’s view, the Trial Chamber should have followed the same
approach it employed with respect to Suva Reka/Suhareka municipality, where, he asserts, it refused to find that an
individual was killed based solely on the OMPF List and in the absence of direct, eye-witness testimony (ibid.,
para. 726, referring to Trial Judgement, vol. 2, paras 537-544, ibid., vol. 4, para. 633).
1759
Luki}’s Appeal Brief, paras 713-714, 723 referring, inter alia, to Trial Judgement, vol. 2, para. 233. Luki} also
suggests that those individuals named in Schedule H of the Indictment whose death was not found to be criminally
caused illustrate the flaws in relying solely upon the OMPF list (Luki}’s Appeal Brief, para. 732).
1760
Luki}’s Appeal Brief, paras 717, 721-722.
1761
Luki}’s Appeal Brief, para. 724, referring to Trial Judgement, vol. 2, paras 233, 235.
1754
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not forensically ascertained and that there was therefore insufficient evidence to establish criminal
liability for murder.1762
541.

Luki} also submits that the Trial Chamber erred in finding that a majority of the 287 deaths

found in \akovica/Gjakova municipality resulted from the commission of crimes, in disregard of
alternative explanations.1763 In his view, it would have been equally reasonable to infer, in light of
the evidence, that some of the bodies were those of terrorists or combatants whose deaths were the
result of legitimate combat operations.1764 He argues that the Trial Chamber did not even consider
this possibility1765 and that it erred in its assessment of the degree of KLA presence in the
Reka/Caragoj valley on 27 and 28 April 1999 as well as in its subsequent finding that the Serbian
forces’ operation was directed against the civilian population.1766 Luki} also contends that
significant evidence of NATO air strikes was adduced and “simply was not considered as an
alternative reason reasonable under the evidence”.1767
542.

In response, the Prosecution submits that Luki}’s claims should be summarily dismissed

and, in any event, fail on their merits.1768 The Prosecution argues that Lukić fails to articulate any
error in asserting that “very little or no” direct evidence was adduced regarding the deaths of the
274 of the 287 people identified as victims of the murder in the Reka/Caragoj valley.1769 In
addition, the Prosecution argues that Lukić’s characterisation of the OMPF List as the “sole
evidence” for “a vast majority of the named victims” misrepresents the Trial Judgement and that
Lukić ignores other relevant findings made by the Trial Chamber.1770 With respect to Luki}’s
arguments concerning alternative explanations for the killings involving, inter alia, a KLA presence
1762

Luki}’s Appeal Brief, para. 733, referring to Trial Judgement, vol. 4, paras 27, 29, 34-35, 41-43, 48, 55, 58-59, 6465, 71-73, 75-79, 86-87, 90, 96-97, 109, 126, 132, 140, 145, 157, 175, 178, 180, 183-184, 186, 189, 206, 210-211, 218221, 227, 238, 247-248, 250-251, 264, 277, 280, 282-283, 285, 301, 304-306, 308-309, 312, 322, 330-331, 333, 338,
345, 349, 351-352, 371, 373, 375, 379, 387, 396, 399, 401, 404. In view of the order of paragraphs listed in his appeal
brief and his arguments related thereto, the Appeals Chamber considers that Lukić intended to refer to paragraph 209
rather than 109 of Trial Judgement, volume 4.
1763
Luki}’s Appeal Brief, paras 692-699.
1764
Luki}’s Appeal Brief, paras 695-696, referring to Exh. 6D1468, Radovan Zlatkovi}, Exh. 6D1627, Radovan
Zlatkovi}, 14 Apr 2008, T. 25281-25285.
1765
Luki}’s Appeal Brief, para. 696.
1766
Luki}’s Appeal Brief, paras 697-699. Luki} adds that the errors he describes with respect to \akovica/Gjakova
municipality apply to all municipalities (ibid., para. 707. See also ibid., para. 692) and submits that considerable
evidence relating to the presence and activity of the KLA in nine other municipalities was omitted from the Trial
Chamber’s findings (ibid., para. 709, listing the municipalities of Peć/Peja, Dečani/Deçan, Orahovac/Rahovec, Suva
Reka/Suhareka, Srbica/Skenderaj, Kosovska Mitrovica/Mitrovica, Priština/Prishtina, Uroševac/Ferizaj, and
Kačanik/Kaçanik). The Appeals Chamber notes that Luki} was convicted for murder in four of these municipalities in
addition to \akovica/Gjakova: Orahovac/Rahovec, Suva Reka/Suhareka, Srbica/Skenderaj, and Kačanik/Kaçanik
(see Trial Judgement, vol. 3, para. 1138).
1767
Luki}’s Appeal Brief, para. 708, referring to evidence in relation to the municipalities of Peć/Peja, Dečani/Deçan,
Orahovac/Rahovec, Suva Reka/Suhareka, Srbica/Skenderaj, Kosovska Mitrovica/Mitrovica, Priština/Prishtina,
Uroševac/Ferizaj, and Kačanik/Kaçanik.
1768
Prosecution’s Response Brief (Luki}), paras 440-444. See also ibid., paras 452-456.
1769
Prosecution’s Response Brief (Luki}), para. 453.
1770
Prosecution’s Response Brief (Luki}), paras 454-455, 458.
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and NATO air strikes, the Prosecution responds that Luki} fails to address the Trial Chamber’s
relevant findings or its consideration of the evidence to which he refers.1771
543.

In reply, Luki} argues that before someone may be regarded as having been murdered,

forensic review must be conducted to determine the manner of death and to exclude any natural
causes or causes that do not lead to criminal liability.1772 According to Luki}, in a large number of
instances in relation to \akovica/Gjakova municipality, these standards were not followed in the
Trial Judgement.1773 Luki} also submits that the Prosecution fails to contest his claim that for many
of the victims named in the Indictment there is neither forensic proof nor direct witness testimony
to indicate that the deaths resulted from a crime.1774 In Luki}’s view, the Trial Chamber therefore
erred in entering murder convictions, in disregard of its own established standard.1775
(b) Analysis
544.

With respect to the findings on murder in the \akovica/Gjakova municipality, the Appeals

Chamber notes that the Trial Chamber considered a range of eye-witness and documentary evidence
in finding that 287 people were killed on 27 April 1999 in and around the villages of
Korenica/Korenicë and Meja/Mejë, located in the Reka/Caragoj valley.1776 The Trial Chamber
received forensic evidence confirming that human remains exhumed from mass graves in Batajnica
were identified, through DNA testing and comparisons with surviving family members, as 287
people listed in the OMPF List as missing from the area of Meja/Mejë.1777 The Trial Chamber also
received evidence from various witnesses who reported seeing dead bodies in the area of
Meja/Mejë on 27 April 19991778 and described the involvement of, inter alia, VJ and MUP forces in
criminal activities in Korenica/Korenicë.1779 In two instances, witnesses heard shots after having
been separated from family members and others and subsequently had the remains of 13 of these
individuals returned to them from mass graves in Batajnica.1780 Based upon the forensic and
testimonial evidence before it, the Trial Chamber found that:
the specific killings described by Malaj, Deda, Pnishi, Peraj, and K90 in Meja and Korenica, and
other villages in the Reka/Caragoj valley on 27 April 1999, are indicative of a far greater massacre

1771

Prosecution’s Response Brief (Luki}), paras 446-448.
Luki}’s Reply Brief, para. 112. See also ibid., para. 111.
1773
Luki}’s Reply Brief, para. 112.
1774
Luki}’s Reply Brief, para. 109. See also ibid., para. 110.
1775
Luki}’s Reply Brief, para. 111. See also ibid., para. 114.
1776
Trial Judgement, vol. 2, paras 165-227.
1777
Trial Judgement, vol. 2, para. 216, referring to Exh. P942, Exh. P943, Exh. P944, Exh. P2394, Exh. P2415,
Exh. P2454, Exh. P2559 (under seal).
1778
Trial Judgement, vol. 2, paras 203, 210, 212.
1779
E.g., Trial Judgement, vol. 2, para. 199. See also ibid., paras 229, 232.
1780
Trial Judgement, vol. 2, paras 192-196. See also ibid., para. 233.
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that occurred as a part of the Reka/Caragoj valley operation carried out by VJ and MUP personnel,
along with members of paramilitary groups.1781

545.

Although there is no direct, eye-witness evidence as to the murder of each one of the

287 individuals found to have been killed in the Reka/Caragoj valley operation, the Appeals
Chamber recalls that such evidence is not required. Rather,
[t]he fact of a victim’s death can be inferred circumstantially from all of the evidence presented to
the Trial Chamber. All that is required to be established from that evidence is that the only
reasonable inference from the evidence is that the victim is dead as a result of acts or omissions of
the accused or of one or more persons for whom the accused is criminally responsible.1782

It follows that the specific types of evidence that will satisfy this standard may vary on a case-bycase basis. As indicated in the Trial Judgement, the Trial Chamber relied upon the specific killings
described by witnesses and the other evidence before it as circumstantial evidence of a greater
massacre committed by VJ and MUP personnel, together with members of paramilitary groups.1783
Luki} has failed to demonstrate that the Trial Chamber’s approach was unreasonable.
546.

Luki}’s argument concerning the “unreliable nature” of the Prosecution’s witnesses1784 is

also without merit. The Trial Chamber concluded that there was insufficient proof that Skender
Pjetri was killed in the village of Korenica/Korenicë on 27 April 1999 or that MUP forces killed
Kole Duzhmani on 27 or 28 April 1999,1785 notwithstanding evidence given by Merita Deda and
Martin Pnishi, respectively.1786 The Appeals Chamber recalls, however, that a trial chamber may
reasonably accept certain parts of a witness’s testimony and reject others1787 and notes that the Trial
Chamber indicated why it was declining to rely solely upon witness testimony with respect to the
deaths of Skender Pjetri1788 and Kole Duzhmani.1789 Lukić has failed to show that the Trial
Chamber erred in this regard or in relying upon Merita Deda and Martin Pnishi or other witnesses in
making its findings concerning victims named in the Trial Judgement.
547.

As Lukić’s submission suggests, the cause of death for many of the 287 victims listed in the

Trial Judgement with respect to Ðakovica/Gjakova municipality is described as “unascertained” in

1781

Trial Judgement, vol. 2, para. 236.
Kvočka et al. Appeal Judgement, para. 260, referring to Krnojelac Trial Judgement, paras 326-327, Tadić Trial
Judgement, para. 240.
1783
Trial Judgement, vol. 2, para. 236.
1784
Lukić’s Appeal Brief, para. 724.
1785
Trial Judgement, vol. 2, paras 233-234.
1786
Trial Judgement, vol. 2, paras 192, 202, fn. 529.
1787
Bo{koski and Tar~ulovski Appeal Judgement, para. 59, and references therein.
1788
Trial Judgement, vol. 4, para. 285, noting that Deda did not see Skender Pjetri being killed or his body.
1789
Trial Judgement, vol. 2, paras 202, 234. The Trial Chamber noted that Pnishi, who saw Kole Duzhmani’s bulletridden body 19 days after he was shot, “explained the lack of degradation of the corpse by saying that it had been
preserved because of the smoke from the fire” (ibid., vol. 2, para. 202). The Trial Chamber deemed this evidence as to
the state of the body “unconvincing” (ibid., vol. 2, para. 234).
1782
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the relevant death certificates or autopsy reports.1790 He has failed to explain, however, why the
Trial Chamber’s findings as to the cause of death of these victims cannot stand on the basis of the
other evidence in the record, including forensic evidence and eye-witness testimony specific to the
individuals concerned1791 as well as evidence concerning other individuals whose remains were
recovered from the same site. His argument in this regard is thus dismissed.
548.

The Appeals Chamber turns to Lukić’s submissions regarding alternative explanations for

the killings at issue. The Appeals Chamber notes that contrary to Lukić’s submission,1792 the Trial
Chamber considered evidence of KLA activity and presence in the Reka/Caragoj valley area,
including all of the exhibits and witness testimony identified by Lukić.1793 It nonetheless found,
based upon the evidence of K73 and K90 among others, that “the KLA presence in this area was not
significant on 27 and 28 April 1999, and that the Reka/Caragoj valley operation was primarily
directed at the Kosovo Albanian civilian population.”1794 Although Lukić argues that these findings
were not supported, he does not address the evidence underlying them, nor does he demonstrate that
a reasonable trial chamber could not have reached such findings.
549.

The Appeals Chamber finally turns to Luki}’s argument that some of the 287 human

remains recovered could have been the bodies of combatants and that therefore the Trial Chamber
erred in its finding that the Serbian forces’ operation was directed against the civilian
population.1795 The Appeals Chamber recalls that in order to constitute a crime against humanity,
the acts of an accused must be part of a widespread or systematic attack directed against any

1790

See Lukić’s Appeal Brief, para. 733, and references therein. See also, e.g., Trial Judgement, vol. 4, paras 27, 34, 96.
The Trial Chamber referred to eye-witness testimony concerning the killings of eight individuals listed by Lukić as
having an unascertained cause of death (Trial Judgement, vol. 4, paras 95 (Linton Deda), 97 (Mark Deda), 175
(Andrush Kabashi), 177 (Arben Kabashi), 179 (Nikoll Kabashi), 226 (Mark Markaj), 237 (Pren Markaj), 285 (Skender
Pjetri). See also Trial Judgement, vol. 2, para. 233 (declining to find that Skender Pjetri had been murdered in Korenica
on 27 April 1999)). For 60 more of the individuals whose cause of death was unascertained, in the relevant death
certificates or autopsy reports, the Trial Chamber noted that there were multiple bone fractures caused by blunt
instruments and evidence of the persons having been exposed to high temperatures and/or evidence of projectile traces
and gunshots recorded in the relevant autopsy reports (Trial Judgement, vol. 4, paras 27 (Bekim Ademaj), 29 (Isuf
Ademi), 34 (Blerim Ahmeti), 35 (Hysen Ahmeti), 41 (Ali Aliaj), 42 (Sali Aliaj), 43 (Zenun Aliaj), 48 (Bajrush Avdyli),
55 (Shaban Bajrami), 58 (Xhavit Bajrami), 59 (Ali Bala), 64 (Demush Bardheci), 65 (Idriz Bardheci), 71 (Dritan
Beqaj), 72 (Emin Beqaj), 73 (Kujtim Beqaj), 77 (Rasim Beqaj), 78 (Tafe Beqaj), 79 (Ymer Beqaj), 86 (Avni Binaku),
87 (Binak Binaku), 90 (Fixhri Cuni), 126 (Haxhi Fetaj), 132 (Deme Gjocaj), 145 (Gjon Hasanaj), 157 (Ardian Hoxha),
184 (Gëzim Kameri), 186 (Rrustem Kameri), 189 (Fran Komani), 209 (Kllaudie Mala), 210 (Kol Mala), 211 (Monika
Mala), 218 (Burim Maloku), 219 (Petrit Maloku), 220 (Ymer Maloku), 221 (Besim Malushaj), 247 (Quash Mehmeti),
250 (Marash Merturi), 251 (Bajram Meta), 264 (Sokol Nuza), 277 (Shkelzen Pajaziti), 280 (Zenel Pajaziti), 283
(Gasper Pjetri), 304 (Viktor Prendi), 305 (Hajdar Qestaj), 309 (Sadri Rama), 312 (Zeqir Rama), 322 (Isuf Rexhaj), 330
(Osman Sadiku), 333 (Hysni Sadriu), 338 (Osman Salihaj), 349 (Ujkan Selmani), 352 (Deme Shala), 371 (Rexhep
Syla), 373 (Bajram Tahiraj), 375 (Isuf Tahiraj), 396 (Halit Ymeri), 399 (Musa Ymeri), 401 (Zenel Ymeri), 404 (Zenel
Zenuni)).
1792
Lukić’s Appeal Brief, para. 696.
1793
E.g., Trial Judgement, vol. 2, paras 106, 109-115, 175-177, 185, and references therein.
1794
Trial Judgement, vol. 2, para. 230.
1795
Luki}’s Appeal Brief, paras 693-697.
1791

216
Case No. IT-05-87-A

23 January 2014

civilian population.1796 The jurisprudence of the Tribunal provides that the “civilian population
comprises all persons who are civilians and the presence within the civilian population of
individuals who do not come within the definition of civilians does not deprive the population of its
civilian character”.1797 In order to consider whether a population is “civilian” for the purposes of
Article 5 of the Statute, “the civilian status of the victims, the number of the civilians, and the
proportions of civilians” within the population must be evaluated.1798 The Appeals Chamber notes
that the Trial Chamber did not conclude that all of the 287 Kosovo Albanians killed were civilians
but rather found that the only reasonable inference to be drawn from the evidence was that “many of
these killed people were civilians or hors de combat at the time of their killing.”1799 The Appeals
Chamber further notes that in its conclusions, the Trial Chamber noted that “these murders were
committed as a part of the joint VJ and MUP operation in the Reka/Caragoj valley, which was a
widespread and systematic attack directed against the civilian population.”1800 The Appeals
Chamber therefore concludes that the fact that some combatants may have been among those killed
does not deprive the Kosovo Albanian population at hand of its “civilian” status pursuant to
Article 5 of the Statute. The Appeals Chamber therefore finds that the chapeau requirement of
Article 5 of the Statute that the crimes be “directed against any civilian population” is met.
550.

The Appeals Chamber is nevertheless concerned by the Trial Chamber’s finding that the

killing of all 287 Kosovo Albanians constituted murder under Articles 3 and 5 of the Statute.1801
The Appeals Chamber notes that the Trial Chamber relied on limited evidence with respect to the
circumstances and status of each of the victims1802 and failed to determine whether, at the time of
their death, each victim was a civilian taking no active part in the hostilities or was hors de
combat.1803 In this context, the Appeals Chamber recalls the Trial Chamber’s finding that the
1796

Bla{kić Appeal Judgement, para. 98.
Kordi} and Čerkez Appeal Judgement, para. 50. See also Gali} Appeal Judgement, para. 136; Mrkši} and
Sljivančanin Appeal Judgement, para. 31; Marti} Appeal Judgement, para. 311; Blaški} Appeal Judgement, para. 116.
1798
Mrkši} and [ljivančanin, para. 32; Blaški} Appeal Judgement, para. 115.
1799
Trial Judgement, vol. 2, para. 236 (emphasis added). See also ibid., vol. 2, para. 220, discussing evidence that some
of the bodies were clad in civilian clothing.
1800
Trial Judgement, vol. 2, para. 1197.
1801
The Trial Chamber found that: “With respect to the killing of at least 287 Kosovo Albanians, many of whom were
civilians, in and around Korenica and Meja on 27 April 1999 by MUP and VJ forces acting together, it is established
that the physical perpetrators caused and intended these deaths. The Chamber finds, therefore, that all of the elements of
murder, as a violation of the law or customs of war punishable under Article 3 of the Statute, are satisfied. In addition,
these murders were committed as a part of the joint VJ and MUP operation in the Reka/Caragoj valley, which was a
widespread and systematic attack directed against the civilian population. The physical perpetrators’ actions were part
of that attack and they knew this to be the case, as shown by the organised nature and large number of killings.
Consequently, the Chamber is satisfied that all of the elements of murder as a crime against humanity, punishable under
Article 5(a) of the Statute, are satisfied” (see Trial Judgement, vol. 2, para. 1197). The Appeals Chamber thus
understands the Trial Chamber to have found that the killing of all 287 Kosovo Albanians amounted to murder under
Articles 3 and 5 of the Statute (see Trial Judgement, vol. 2, paras 1197-1198).
1802
Trial Judgement, vol. 2, paras 189, 192-195, 203-205, 210, 212, 216-222, 232-238, and references therein.
1803
Cf. for Article 3 of the Statute e.g., Strugar Appeal Judgement, paras 172-179; Kvočka et al. Appeal Judgement,
para. 261; and for Article 5 of the Statute e.g., Marti} Appeal Judgement, paras 306-314; Bla{ki} Appeal Judgement,
paras 113-114.
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Reka/Caragoj valley operation was primarily directed at the Kosovo Albanian civilian population
and notes the evidence that Serbian forces engaged in some fighting with the KLA in this region at
the relevant time and that a number of KLA members were killed during these clashes.1804 In these
circumstances, the Appeals Chamber considers that in the absence of sufficient evidence on the
circumstances and status of each of the victims, the Trial Chamber erred to the extent it found that
all 287 killings during the Reka/Caragoj valley operation amounted to murder under Articles 3
and 5 of the Statute and thereby entering convictions for murder with regard to all of these killings.
However, with respect to 13 of the total 287 individuals killed, the Appeals Chamber notes that the
Trial Chamber based its conclusions on the evidence of Merita Deda, Lizane Malaj, and K73, who
described these specific killings and the circumstances pertaining to each of the victims.1805 Having
reviewed the relevant evidence, the Appeals Chamber is satisfied that the only reasonable inference
is that these 13 individuals killed were taking no active part in hostilities or were hors de combat at
the time of their deaths.1806
551.

In light of the foregoing, the Appeals Chamber thus quashes Lukic’s convictions for murder

under Articles 3 and 5 of the Statute with respect to 274 of the 287 Kosovo Albanians found to be
murdered.1807 The Appeals Chamber recalls that Pavkovi} was also convicted of these murders
committed during the Reka/Caragoj valley operation.1808 For the same reasons above, the Appeals
Chamber therefore also quashes Pavkovi}’s convictions for murder under Articles 3 and 5 of the
Statute with respect to 274 of the 287 Kosovo Albanians found to be murdered.1809 The impact of
these findings, if any, on their sentences will be addressed below.1810
3. Srbica/Skenderaj
552.

The Trial Chamber found that on 28 March 1999 over 100 men were first separated from

women and children gathered in a field at Izbica/Izbicë in Srbica/Skenderaj municipality, then
divided into two groups, and shot.1811 The Trial Chamber found that approximately 89 of the men
were killed in this manner and that four other elderly people were also killed.1812 The Trial Chamber

1804

See Trial Judgement, vol. 2, paras 185, 188, 197, and references therein; Exh. 6D1468.
Trial Judgement, vol. 2, paras 192, 194-195, 199, 216, 233.
1806
Trial Judgement, vol. 2, paras 192, 194-195, 199, 216, 233, and references therein.
1807
Trial Judgement, vol. 2, para. 1197; Trial Judgement, vol. 3, para. 1138.
1808
Trial Judgement, vol. 2, para. 1197; Trial Judgement, vol. 3, para. 788.
1809
Trial Judgement, vol. 2, para. 1197. With respect to Šainovi}, the Appeals Chamber notes that it has quashed his
conviction for murder as a violation of the laws or customs of war, and murder and persecution, through murder, as
crimes against humanity, in relation to this incident in Ðakovica/Gjakova municipality in late April 1999 (see infra,
sub-section VII.D.5.(b)).
1810
See infra, sub-section IX.I.
1811
Trial Judgement, vol. 2, para. 679.
1812
Trial Judgement, vol. 2, paras 679, 681. See also ibid., vol. 2, para. 685.
1805
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also found that MUP forces were involved in the killings.1813 The Trial Chamber further found that
all of the elements of murder as a violation of the law or customs of war punishable under Article 3
of the Statute and murder as a crime against humanity under Articles 5(a) and 5(h) of the Statute
had been satisfied.1814
(a) Submissions of the parties
553.

In relation to the village of Izbica/Izbicë in Srbica/Skenderaj municipality, Luki} argues that

the OMPF List and a list compiled by Liri Loshi comprise the only evidence that many of the
alleged victims were killed there by the MUP on 28 March 1999.1815 Because the OMPF List states
that many of the named victims disappeared after that date, Luki} submits that the Trial Chamber
erred in finding that these victims were killed on 28 March 1999.1816 He adds that eye-witness
testimony does not link these deaths to killings at Izbica/Izbicë and that, in at least one instance, the
OMPF List did not even record the person as having gone missing in Izbica/Izbicë.1817 He further
contends that the actus reus for the crime of murder was not satisfied because no body was
recovered or offered as proof of death for 48 of the victims identified in the Indictment and that a
finding of murder is not the only reasonable inference available from the remaining circumstantial
evidence.1818 Moreover, although the Trial Chamber identified 27 victims at Izbica/Izbicë as listed
in Schedule F of the Indictment, Lukić underscores that the Trial Chamber was unable to identify
which of the remaining victims in Schedule F were among the approximately 93 people killed in
Izbica/Izbicë.1819 He also argues that there was no evidence demonstrating that many of the victims
died in a violent manner and that the Trial Chamber otherwise had insufficient evidence to find
murder, listing several examples.1820
554.

In response, the Prosecution submits that Lukić’s challenges to the Trial Chamber’s use of

the OMPF material in support of its identification of victims murdered at Srbica/Skenderaj warrant
summary dismissal.1821 The Prosecution adds that the fact of a victim’s death can be inferred from

1813

Trial Judgement, vol. 2, para. 686.
Trial Judgement, vol. 2, para. 1223.
1815
Luki}’s Appeal Brief, para. 725.
1816
Luki}’s Appeal Brief, para. 725.
1817
Luki}’s Appeal Brief, para. 725, referring to Trial Judgement, vol. 4, para. 680.
1818
Luki}’s Appeal Brief, paras 742, 745. See also ibid., paras 736-741, 747. Luki} adds that, in relation to other
municipalities, the Trial Chamber declined to enter a finding of murder if no body was recovered and suggests that the
only explanation for such “disparate treatment” is that the Trial Chamber erred in relation to Izbica/Izbicë and the other
villages for which it entered murder convictions in the absence of a body (ibid., para. 746).
1819
Luki}’s Appeal Brief, para. 725.
1820
Luki}’s Appeal Brief, para. 734. Luki} submits that there is no evidence linking “IV/658” and “IV686” to
Izbica/Izbicë, that there is no evidence at all concerning “IV/676/685/728/749”, and, with respect to “IV/683”, that the
Chamber is unsure as to how the Prosecution linked the name to a victim (ibid., para. 734).
1821
Prosecution’s Response Brief (Luki}), paras 452-454.
1814
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circumstantial evidence,1822 that the Trial Chamber carefully considered the evidence,1823 and that it
properly ascertained proof of death.1824
555.

In reply, Luki} argues that before someone may be regarded as having been murdered,

forensic review must be conducted to determine the manner of death and to exclude any natural
causes or causes that do not amount to criminal liability.1825 According to Luki}, in a large number
of instances for Izbica/Izbicë, these standards were not followed in the Trial Judgement.1826 Luki}
also submits that the Prosecution fails to contest his claim that for many of the victims named in the
Indictment there is neither forensic proof nor direct witness testimony to indicate that the deaths
resulted from a crime.1827 In Luki}’s view, the Trial Chamber therefore erred in entering murder
convictions, in disregard of its own established standard.1828
(b) Analysis
556.
Loshi

Contrary to Lukić’s suggestion, the OMPF List and a separate list submitted by Liri
1829

were not the only evidence that many of the alleged victims were killed in Izbica/Izbicë.

The Trial Chamber considered a range of evidence concerning the killings, including the eyewitness testimony of three survivors who testified as to when and how killings at Izbica/Izbicë
occurred, detailed the number of men present before the killings and how many survived, and
described the perpetrators.1830 The Trial Chamber also considered forensic evidence, which
identified certain victims and demonstrated that a number of victims were killed by gunshot
wounds, consistent with the testimony of the survivors.1831 In addition, the Trial Chamber heard the
testimony of Liri Loshi, which, together with the video footage taken by Loshi and a friend
recording bodies found in Izbica/Izbicë, corroborated the eye-witness evidence.1832 Based upon this
evidence, the Trial Chamber found that approximately 93 people were killed by MUP forces on
28 March 1999 in Izbica/Izbicë, including at least 27 individuals named in Schedule F of the
Indictment.1833

1822

Prosecution’s Response Brief (Lukić), paras 462-463, referring, inter alia, to Kvo~ka et al. Appeal Judgement,
para. 260.
1823
Prosecution’s Response Brief (Lukić), para. 439.
1824
Prosecution’s Response Brief (Lukić), para. 464.
1825
Luki}’s Reply Brief, para. 112. See also ibid., para. 111.
1826
Luki}’s Reply Brief, para. 112.
1827
Luki}’s Reply Brief, paras 108-109. See also ibid., para. 110.
1828
Luki}’s Reply Brief, para. 111. See also ibid., para. 114.
1829
See Trial Judgement, vol. 2, para. 606, discussing a list of names of victims who were identified based upon a
video-recording made after the killings.
1830
Trial Judgement, vol. 2, paras 559, 572-587. See also ibid., paras 678, 683.
1831
Trial Judgement, vol. 2, paras 609, 612-621.
1832
Trial Judgement, vol. 2, paras 561, 588-593, 606-607, 621, 683-684, referring, inter alia, to Exh. P230, Exh. P231,
Exh. P232, Liri Loshi, Exh. P2436.
1833
Trial Judgement, vol. 2, paras 621, 681-685.
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557.

The OMPF List identifies certain individuals as having gone missing in Izbica/Izbicë after

28 March 1999.1834 The Appeals Chamber observes, however, that the Trial Chamber found the
eye-witness testimony concerning the killings in Izbica/Izbicë “both credible and reliable in most
respects”1835 and accepted the evidence of multiple witnesses concerning the date and manner of the
killings and the approximate number of people killed.1836 Luki} has failed to show that the Trial
Chamber acted unreasonably in relying on this other evidence to make the challenged findings as to
when and how the killing of approximately 93 people in Izbica/Izbicë occurred.1837
558.

With regard to Luki}’s claim that the Trial Chamber erred because it was only able to

identify 27 of the victims identified on Schedule F of the Indictment, the Appeals Chamber recalls
that although the identity of a victim is information that is valuable to the preparation of a
defence,1838 convictions may be entered for unidentified victims1839 and that the Schedules to the
Indictment do not purport to provide exhaustive lists of victims.1840 The Appeals Chamber therefore
considers that Luki} has failed to demonstrate how the Trial Chamber’s failure to positively identify
which of the remaining victims on Schedule F were among the approximately 93 people killed in
Izbica/Izbicë constitutes an error and his argument in this regard is, accordingly, dismissed.
559.

The Appeals Chamber thus finds that Luki} has failed to show that the evidence before the

Trial Chamber could not lead a reasonable trier of fact to conclude that the only reasonable
inference was that at least 93 individuals were murdered in the village of Izbica/Izbicë in
Srbica/Skenderaj municipality.1841

1834

E.g., Trial Judgement, vol. 4, paras 671-675. As Lukić also argues, in at least one instance, the OMPF List does not
record the person in question as having gone missing in Izbica/Izbicë (see ibid., para. 680). He has failed to show the
relevance of his challenge, however, as the Trial Chamber made no finding that the individual in question had been
murdered (see Trial Judgement, vol. 2, paras 683-685).
1835
Trial Judgement, vol. 2, para. 678.
1836
Trial Judgement, vol. 2, paras 679-681.
1837
Although Lukić submits that there is no eye-witness testimony concerning the killing of a number of the victims,
nor forensic proof of death or cause of death, the Appeals Chamber recalls that the burden of proof may be satisfied
with either direct or circumstantial evidence (see supra, para. 545) and considers that he, accordingly, fails to identify
any error. Lukić’s remaining challenges concerning alleged evidentiary deficiencies are irrelevant, as the Trial Chamber
did not find that the seven individuals identified by Lukić were among the approximately 93 people killed (see Trial
Judgement, vol. 2, paras 683-685. See also Lukić’s Appeal Brief, para. 734, referring to Trial Judgement, vol. 4,
paras 658, 676, 683, 685, 686, 728, 749).
1838
See supra, para. 233.
1839
E.g., Krstić Trial Judgement, paras 74, 84, 653, 688, 727.
1840
See supra, para. 235.
1841
The Prosecution appears to suggest that although the Trial Chamber found that at least 93 individuals had been
killed, Lukić was only convicted for the murder of 27 individuals (see Prosecution’s Response Brief (Lukić), para. 444,
referring to Trial Judgement, vol. 2, paras 681-685). The Appeals Chamber considers that this interpretation of the Trial
Chamber’s findings is at odds with the Trial Judgement itself (see Trial Judgement, vol. 2, paras 685, 1221, 1223).
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4. Orahovac/Rahovec
(a) Mala Kruša/Krusha e Vogël
560.

With regard to events in the village of Mala Kruša/Krusha e Vogël in Orahovac/Rahovec

municipality, the Trial Chamber found, inter alia, that on 26 March 1999, MUP forces grouped
together more than 100 men in the village and escorted them to an empty barn, where the MUP
opened fire on the men, killing almost all of them, and then set the barn on fire.1842 The Trial
Chamber found that 111 men were killed.1843 The Trial Chamber further found that all of the
elements of murder as a violation of the law or customs of war punishable under Article 3 of the
Statute and murder as a crime against humanity under Articles 5(a) and 5(h) of the Statute had been
satisfied.1844
(i) Submissions of the parties
561.

Lukić submits that the evidence was not adequate to dispel reasonable doubt as to whether

individuals were killed in the village of Mala Kruša/Krusha e Vogël. Specifically, he argues that
none of the bodies of the 111 named victims in Mala Kruša/Krusha e Vogël were recovered and
that, in the absence of such forensic proof of death, it is impossible for the only reasonable
inference to be that these victims were murdered.1845 He also asserts that the two witnesses relied
upon by the Trial Chamber in relation to the killings there were found to be “unreliable and
contradictory” in relation to other alleged victims for whom the Trial Chamber declined to enter a
finding of murder.1846
562.

In response, the Prosecution submits that Luki}’s claims should be summarily dismissed

and, in any event, fail on their merits.1847 The Prosecution adds that the fact of a victim’s death can
be inferred from circumstantial evidence,1848 that the Trial Chamber carefully considered the
evidence,1849 and that it properly ascertained proof of death.1850

1842

Trial Judgement, vol. 2, paras 432, 1161, 1212.
Trial Judgement, vol. 2, paras 433, 1212.
1844
Trial Judgement, vol. 2, para. 1213.
1845
Luki}’s Appeal Brief, paras 742-743. See also ibid., paras 736-741, 746-747.
1846
Lukić’s Appeal Brief, para. 743, referring to Trial Judgement, vol. 2, para. 434.
1847
Prosecution’s Response Brief (Luki}), paras 440-444. See also ibid., paras 461, 463, 465.
1848
Prosecution’s Response Brief (Lukić), paras 462-463, referring, inter alia, to Kvo~ka et al. Appeal Judgement,
para. 260.
1849
Prosecution’s Response Brief (Lukić), para. 439.
1850
Prosecution’s Response Brief (Lukić), para. 464.
1843
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(ii) Analysis
563.

The Trial Chamber based its findings concerning the killings at the village of Mala

Kruša/Krusha e Vogël primarily on the eye-witness evidence of two survivors of the massacre at the
barn, Mehmet Krasniqi and Lutfi Ramadani,1851 who described how they escaped from the barn and
provided the names of people who were with them in the barn on that day.1852 The Trial Chamber
considered both witnesses to be credible and reliable1853 and found their evidence to be partially
corroborated by the hearsay evidence of John Paul Sweeney as well as by documentary
evidence.1854
564.

Although, as Lukić notes, the Trial Chamber found that it had not been proven that FRY and

Serbian forces killed seven other individuals as to whom Mehmet Krasniqi and Lutfi Ramadani had
given evidence,1855 the Appeals Chamber recalls that a trial chamber may reasonably accept certain
parts of a witness’s testimony and reject others.1856 Because Luki} has not established that the Trial
Chamber was unreasonable in relying upon portions of the evidence of these two witnesses, his
argument in this regard is dismissed, as is his claim that the Trial Chamber erred in finding that the
victims had been murdered in the absence of forensic proof of death.1857
(b) Bela Crkva/Bellacërka
565.

With respect to the events in the area of Bela Crkva/Bellacërka in Orahovac/Rahovac

municipality, the Trial Chamber found that on 25 March 1999, 59 people, including women and
children, were killed by MUP forces at, in, or close to Belaja stream.1858 The Trial Chamber further
found that all of the elements of murder as a violation of the law or customs of war punishable
under Article 3 of the Statute and murder as a crime against humanity under Articles 5(a) and 5(h)
of the Statute had been satisfied.1859
(i) Submissions of the parties
566.

Lukić challenges the sufficiency of the evidence underlying his conviction with regard to

events in the village of Bela Crkva/Bellacërka. In particular, he submits that the fact that no remains
1851

Trial Judgement, vol. 2, paras 432-433.
Trial Judgement, vol. 2, paras 409-417, 433. See also Trial Judgement, vol. 4, paras 480-599, and references
therein.
1853
Trial Judgement, vol. 2, paras 402-403, 432. The Trial Chamber stated that Krasniqi “impressed the Chamber as a
straightforward witness” and Ramadani likewise “impressed the Chamber as a credible witness who gave reliable
evidence about events in his village at the end of March 1999” (ibid., vol. 2, paras 402-403).
1854
Trial Judgement, vol. 2, paras 423-427.
1855
Trial Judgement, vol. 2, para. 434. See also Trial Judgement, vol. 4, paras 515, 533, 538, 561, 563, 575, 599.
1856
Bo{koski and Tar~ulovski Appeal Judgement, para. 59, and references therein.
1857
See supra, sub-section VI.C.2.
1858
Trial Judgement, vol. 2, paras 381-382, 1210-1211.
1852
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were recovered for seven of the 59 victims casts doubt on the reliability of the Prosecution
witnesses’ description as to how the deaths occurred and who was involved therein.1860 He also
challenges the Trial Chamber’s reliance on the evidence of Sabri Popaj and Isuf Zhuniqi identifying
the perpetrators of the killings, asserting that the witnesses described the colour of blue as green or
yellow whilst describing police uniforms1861 and that Isuf Zhuniqi incorrectly testified that the
police had white ribbons around their arms.1862
567.

In response, the Prosecution submits that Luki}’s claims should be summarily dismissed

and, in any event, fail on their merits.1863 The Prosecution adds that the fact of a victim’s death can
be inferred from circumstantial evidence,1864 that the Trial Chamber carefully considered the
evidence,1865 and that it properly ascertained proof of death.1866 In the Prosecution’s view, the Trial
Chamber also reasonably accepted the witness evidence identifying the perpetrators.1867
(ii) Analysis
568.

The Trial Chamber based its findings concerning events in the area of Bela

Crkva/Bellacërka on, inter alia, the forensic evidence of Eric Baccard and a British Forensic
Team1868 as well as the eye-witness testimony of Sabri Popaj, who had observed the events and
participated in the burial of the victims on the next day, and of Isuf Zhuniqi, who had survived by
pretending to be dead and hiding under victims’ corpses.1869 The Trial Chamber accepted the
evidence of Popaj and Zhuniqi as “very detailed and consistent”.1870
569.

While no human remains were identified for seven of the 59 victims identified by Sabri

Popaj and/or Isuf Zhuniqi as having been killed,1871 the Trial Chamber accepted the evidence of
these witnesses regarding these seven individuals.1872 Luki} has failed to explain how the absence
of identified remains renders the witnesses’ eye-witness evidence as to the killings of these
individuals unreliable.

1859

Trial Judgement, vol. 2, para. 1211.
Lukić’s Appeal Brief, para. 744, referring to Trial Judgement, vol. 4, paras 412, 415, 418, 423, 427, 467, 477.
1861
Luki}’s Appeal Brief, para. 101, referring to Isuf Zhuniqi, 27 Sep 2006, T. 4106-4107, Sabri Popaj, 2 Nov 2006,
T. 5766.
1862
Luki}’s Appeal Brief, para. 94, referring to Isuf Zhuniqi, 27 Sep 2006, T. 4126.
1863
Prosecution’s Response Brief (Luki}), paras 440-444. See also ibid., paras 452-453, 461, 463, 465.
1864
Prosecution’s Response Brief (Lukić), paras 462-463, referring, inter alia, to Kvo~ka et al. Appeal Judgement,
para. 260.
1865
Prosecution’s Response Brief (Lukić), para. 439.
1866
Prosecution’s Response Brief (Lukić), para. 464.
1867
Prosecution’s Response Brief (Luki}), paras 98, 101.
1868
Trial Judgement, vol. 2, paras 376-379, and references therein.
1869
Trial Judgement, vol. 2, paras 341-355, 367-370, and references therein.
1870
Trial Judgement, vol. 2, para. 380.
1871
Trial Judgement, vol. 4, paras 412, 415, 418, 423, 427, 467, 477.
1872
Trial Judgement, vol. 2, paras 380, 382.
1860
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570.

As for Luki}’s challenges concerning the identity of the perpetrators of the killings at Bela

Crkva/Bellacërka, the Appeals Chamber notes that where Sabri Popaj and Isuf Zhuniqi described
the colour of police uniforms as green or yellow, the Trial Chamber assessed what colour they had
in mind by considering not only the terms they used1873 but also the colour of blue objects in the
courtroom which they equated with the colours of the uniforms.1874 The Trial Chamber also
considered that the testimony of both witnesses corroborated each other.1875 Luki} has failed to
show that the Trial Chamber acted unreasonably in this regard, or, as discussed elsewhere,1876 in
accepting Zhuniqi’s evidence that the police he saw wore white ribbons or armbands.1877
(c) Conclusion
571.

The Appeals Chamber thus finds that Luki} has failed to show that the evidence before the

Trial Chamber could not lead a reasonable trier of fact to conclude that the only reasonable
inference was that 170 individuals were murdered in and around the villages of village of Mala
Kruša/Krusha e Vogël and Bela Crkva/Bellacërka in Orahovac/Rahovec municipality.
5. Conclusion
572.

For the foregoing reasons, the Appeals Chamber grants in part ground Q of Luki}’s appeal

insofar as it relates to the killing of the 287 Kosovo Albanians during the Reka/Caragoj valley
operation and dismisses sub-ground D(2) in part and ground Q of Luki}’s appeal in relevant part.

1873

For example, the Trial Chamber noted that Popaj described their uniforms as “mixed, blue in colour and arrny
camouflage colour” (Trial Judgement, vol. 2, para. 345, referring to Sabri Popaj, Exh. P2446, p. 3) and that Zhuniqi
described them as being dressed in a greenish blue camouflage pattern uniforms with badges on their sleeves (Trial
Judgement, vol. 2, para. 348. See also Isuf Zhuniqi, Exh. P2331, p. 3).
1874
Sabri Popaj, 1 Nov 2006, T. 5657, 2 Nov 2006, T. 5727; Isuf Zhuniqi, 27 Sep 2006, T. 4106-4107. For example, in
this regard, the Trial Chamber noted that “[w]hile Popaj explained that these policeman wore camouflage uniforms of
‘green’ colour, he also described a blue curtain in the courtroom as ‘green’” (Trial Judgement, vol. 2, para. 345
(citations omitted), referring to Sabri Popaj, 1 Nov 2006, T. 5657, ibid., 2 Nov 2006, T. 5727). Regarding Popaj’s
testimony, Luki}’s defence counsel advanced the same argument at trial, which was rejected by the Trial Chamber
(Trial Judgement, vol. 2, para. 345; Luki}’s Closing Brief, para. 837. See also Trial Judgement, vol. 2, para. 406
(referring to, inter alia, Mehmet Krasniqi, 29 Sep 2006, T. 4373, in relation to the colour of police uniforms which he
saw in the context of the events in Mala Kru{a/Krusha e Vogël)).
1875
Trial Judgement, vol. 2, paras 345, 348. The Appeals Chamber observes in particular that the Trial Chamber noted
the discrepancy in Popaj’s description of the colour of the uniforms but found that it could nevertheless rely on his
identification of the group as being members of the police, especially in consideration of the corroborating evidence
from Zhuniqi (Trial Judgement, vol. 2, para. 345).
1876
See supra, fn. 1115.
1877
Trial Judgement, vol. 1, para. 715; ibid., vol. 2, para. 348. See also ibid., vol. 2, para. 323.
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D. Whether the rapes committed in Pri{tina/Prishtina in early April and in late May 1999
constituted persecution
573.

The Trial Chamber found that K31, K14, and K62 were raped by VJ and MUP forces in

Pri{tina/Prishtina in April and May 1999.1878 It found that all three women “gave detailed accounts
of their ordeals at the hands of Serbian soldiers and police officers” and was satisfied that their
evidence was credible and reliable.1879 However, the Trial Chamber considered that the Prosecution
failed to present any evidence from which the discriminatory intent of the principal perpetrators
could be inferred and that, consequently, the Prosecution failed to prove that the sexual assaults in
question constituted persecution.1880 In these circumstances, the Trial Chamber did not assess the
criminal responsibility of [ainovi}, Pavkovi}, or Luki} pursuant to JCE III, for the crime of
persecution for these sexual assaults.1881
1. Submissions of the parties
574.

The Prosecution submits that the Trial Chamber erred in law and fact in failing to find that

K31, K14, and K62 were raped with discriminatory intent.1882 It avers that the Trial Chamber’s
finding that the Prosecution failed to adduce “any evidence” from which such intent could be
inferred is manifestly unreasonable as it ignores the substantial evidence presented at trial.1883
According to the Prosecution, the Trial Chamber “unduly limited the scope of evidence it deemed
relevant to its determination of discriminatory intent for the rapes”1884 and, contrary to the correct
legal standard, it considered the evidence of the rapes in isolation, without properly evaluating
evidence relating to the context and the circumstances in which the crimes occurred.1885 The
Prosecution asserts that had the Trial Chamber properly considered the totality of the relevant
evidence it would have found that the rapes of K31, K14, and K62 were committed with the intent
to discriminate against Kosovo Albanians and thus amounted to acts of persecution.1886
575.

In support of these contentions, the Prosecution underscores that the rapes of K31, K14, and

K62 were committed during an organised operation in which large numbers of Kosovo Albanians
1878

Trial Judgement, vol. 2, para. 889.
Trial Judgement, vol. 2, para. 874. See also ibid., vol. 2, para. 876.
1880
Trial Judgement, vol. 2, para. 1245.
1881
See Trial Judgement, vol. 2 para. 1245.
1882
Prosecution’s Appeal Brief, para. 83, referring to Trial Judgement, vol. 2, para. 1245.
1883
Prosecution’s Appeal Brief, para. 83.
1884
Prosecution’s Appeal Brief, para. 101. The Prosecution contends that the Trial Chamber erred in law in evaluating
the rapes of K31, K14, and K62 “in isolation” and in considering “only a sub-set of the relevant evidence”
(see ibid., para. 101).
1885
Prosecution’s Appeal Brief, paras 84, 102, referring to Naletili} and Martinovi} Appeal Judgement, para. 129;
Krnojelac Appeal Judgement, paras 184-186; Kvo~ka et al. Appeal Judgement, paras 366, 460; Bla{ki} Appeal
Judgement, para. 164. See also Prosecution’s Appeal Brief, paras 87, 101.
1886
Prosecution’s Appeal Brief, paras 84, 103.
1879
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were evicted from their homes in Pri{tina/Prishtina town “by VJ, MUP, and other armed forces,
while others left due to the prevailing atmosphere of fear in the town caused by the violent evictions
of their neighbours, and by threats, killings, beatings, and other acts of intimidation carried out by
these forces.”1887 The Prosecution maintains that the rapes constitute examples of such “other acts
of intimidation” committed by joint VJ and MUP forces in their effort to expel the Kosovo
Albanian population from Pri{tina/Prishtina town and were thus acts undertaken with
discriminatory intent.1888 The Prosecution submits that the discriminatory intent of the perpetrators
is further substantiated by the specific circumstances of each rape1889 and that the only reasonable
conclusion to be drawn from the evidence is that K31, K14, and K62 were raped by joint VJ and
MUP forces because they were Kosovo Albanian.1890
576.

The Prosecution requests that the Appeals Chamber find that the rapes of K31, K14, and

K62 were committed with discriminatory intent, convict [ainovi}, Pavkovi}, and Luki} for these
rapes as persecution, and increase their respective sentences.1891
577.

[ainovi} responds that the Trial Chamber did not err in its assessment of the evidence and

contends that the Prosecution erroneously relies on the general characterisation of the attack against
the civilian population, whereas the jurisprudence “requires an analysis of the elements of the
individual attack and the circumstances under which the attack took place.”1892 Similarly, Luki}
submits that the Trial Chamber properly acquitted him of responsibility for the rapes as the
Prosecution failed to demonstrate that the perpetrators possessed the requisite discriminatory intent
and that, as such, these rapes constituted ordinary crimes.1893 Pavkovi}, in turn, argues that a
reasonable trier of fact could have reached the impugned findings and that therefore the Appeals
Chamber should not substitute its own evaluation of the evidence for that of the Trial Chamber.1894

1887

Prosecution’s Appeal Brief, para. 86, citing Trial Judgement, vol. 2, para. 885. See also Prosecution’s Appeal Brief,
paras 85, 87.
1888
Prosecution’s Appeal Brief, para. 86.
1889
Prosecution’s Appeal Brief, para. 86. See also ibid., paras 87-100.
1890
Prosecution’s Appeal Brief, para. 83. See also ibid., paras 87-100.
1891
Prosecution’s Appeal Brief, para. 104.
1892
[ainovi}’s Response Brief, para. 121.
1893
Luki}’s Response Brief, paras 86-87. Luki} submits that rapes occurred both within and outside Kosovo with
victims of different ethnicities (ibid., para. 86, referring to Prosecution’s Appeal Brief, Appendix 1, entries 3, 12). Luki}
also maintains that the Prosecution fails to show: that he “has either before, during or after the incidents in any way
supported or assisted in the actual commission of the act”; that he had effective control over the MUP units, knew or
had reason to know about the rapes, or could have prevented them; or that a causal relationship existed between the
rapes and his acts or omissions (ibid., paras 88-90). The Appeals Chamber considers it more appropriate to address
these arguments as well as the Prosecution’s arguments in reply (Prosecution’s Reply Brief, para. 60) when examining
the parties’ submissions in relation to the third ground of the Prosecution’s appeal (see infra,
sub-section VII.G.3.(b)(ii)).
1894
Pavkovi}’s Response Brief, paras 9-10.
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578.

In reply, the Prosecution maintains that the rapes of K31, K14, and K62 cannot be

considered in isolation and that they were directly connected with the operation to remove Kosovo
Albanians from Pri{tina/Prishtina town.1895
2. Analysis
579.

The Appeals Chamber recalls that persecution as a crime against humanity requires

evidence that the principal perpetrator had the specific intent to discriminate on political, racial, or
religious grounds.1896 While the requisite discriminatory intent may not be inferred directly from the
general discriminatory nature of an attack characterised as a crime against humanity, the
“discriminatory intent may be inferred from such a context as long as, in view of the facts of the
case, circumstances surrounding the commission of the alleged acts substantiate the existence of
such intent.”1897
580.

Although the Trial Chamber correctly articulated the applicable law in this respect,1898 it

failed to apply this standard in determining whether the rapes of K31, K14, and K62 constituted
persecution. Notably, the Trial Chamber found that, in April and May 1999, Kosovo Albanians
were targeted across Pri{tina/Prishtina town by VJ and MUP forces: parts of the town were shelled
by the VJ, buildings were set on fire, houses were looted, and large numbers of Kosovo Albanians
were directly expelled from their homes, or fled due to the prevailing atmosphere of fear created by
this campaign of violence.1899 Significantly, the Trial Chamber found that the Prosecution had failed
to present “any evidence” from which the discriminatory intent of the perpetrators of the rapes
could be inferred,1900 notwithstanding its finding that K31, K14, and K62 – all Kosovo Albanian
women – were raped by VJ and MUP forces “in the course of the operation to remove large
numbers of Kosovo Albanians from Pri{tina/Prishtina town”.1901 In these circumstances, the
Appeals Chamber considers that the Trial Chamber failed to properly consider the context in which
the rapes occurred and erred in finding that there was no evidence from which the discriminatory
intent of the perpetrators could be inferred. In light of this error, the Appeals Chamber will consider
whether the only reasonable inference to be drawn from the evidence presented at trial was that
K31, K14, and K62 were raped because they were Kosovo Albanian.

1895

Prosecution’s Reply Brief, paras 58-59.
Krnojelac Appeal Judgement, para. 184. See also Bla{ki} Appeal Judgement, para. 164.
1897
Bla{ki} Appeal Judgement, para. 164, referring to Krnojelac Appeal Judgement, para. 184.
1898
Trial Judgement, vol. 1, para. 180, referring to Bla{ki} Appeal Judgement, para. 164.
1899
See Trial Judgement, vol. 2, paras 885-888, 1240-1242.
1900
Trial Judgement, vol. 2, para. 1245 (emphasis added).
1901
Trial Judgement, vol. 2, para. 889 (emphasis added).
1896
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(a) Rape of K31
581.

The Trial Chamber noted that, towards the end of May 1999, K31, a Kosovo Albanian

woman from Ka~anik/Kaçanik municipality, then in her late teens, was sexually assaulted by a
soldier when she and her injured brother were transported to a hospital in Pri{tina/Prishtina
town.1902 The Trial Chamber observed that upon her arrival at the hospital, K31 was taken to the
basement and locked inside a dark room with about 10 to 15 other women, all of whom were
Kosovo Albanian.1903 The Trial Chamber found that she was subsequently beaten, drugged, and
raped by three VJ soldiers, one of whom bit her during the assault.1904
582.

The Prosecution submits that the only reasonable inference to be drawn from the totality of

the evidence is that K31 was raped with discriminatory intent.1905 It contends that the Trial
Chamber erred: (i) in failing to give sufficient weight to the circumstances surrounding the rape of
K31, in particular, her expulsion from her village and her detention with other Kosovo Albanian
women;1906 and (ii) by ignoring direct evidence of the discriminatory intent of the perpetrators,
notably that immediately after the first soldier raped her, K31 heard him “swearing at
Albanians”.1907 The Prosecution avers that the detention and rape of K31 did not occur in isolation:
rather, these acts were an integral part of a larger series of discriminatory events in which K31 was
targeted because she was Kosovo Albanian.1908
583.

In response, [ainovi} argues that the discriminatory character of the attack against the

Kosovo Albanian population “cannot be extended to cover the act of rape simply based on the
location or time coincidence.”1909 He adds that none of the particular circumstances surrounding the
rape of K31 contain discriminatory elements1910 and that the language used by one of the
perpetrators does not constitute proof of a discriminatory intent.1911 In his response, Luki} claims
that the rape of K31 was unconnected with the alleged deportation of the Kosovo Albanian
population because, according to Prosecution evidence, the displacements were “completed” by the
end of April 1999 whereas K31 was raped in Pri{tina/Prishtina in May 1999 after “she was returned
from the border” with Macedonia.1912

1902

Trial Judgement, vol. 2, para. 879.
Trial Judgement, vol. 2, para. 880. See also ibid., vol. 2, para. 1244.
1904
See Trial Judgement, vol. 2, paras 874, 880. See also ibid., vol. 2, paras 889, 1244.
1905
Prosecution’s Appeal Brief, paras 87, 93.
1906
Prosecution’s Appeal Brief, paras 87-92.
1907
Prosecution’s Appeal Brief, paras 87, 91, referring to K31, Exh. P2596, p. 5 (under seal).
1908
Prosecution’s Appeal Brief, para. 92.
1909
[ainovi}’s Response Brief, para. 123.
1910
[ainovi}’s Response Brief, para. 124.
1911
[ainovi}’s Response Brief, paras 125-126.
1912
Luki}’s Response Brief, para. 96.
1903
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584.

The Appeals Chamber is satisfied that the only reasonable inference to be drawn from the

evidence presented at trial is that K31 was raped with discriminatory intent by three VJ soldiers. In
so finding, the Appeals Chamber notes the circumstances in which K31 was raped as well as the
context in which these crimes occurred. K31 was transported to Pri{tina/Prishtina town after having
been expelled from her village in Ka~anik/Kaçanik municipality, which was attacked by joint VJ
and MUP forces as part of a violent campaign to expel Kosovo Albanians.1913 In the course of this
attack, K31 witnessed the killing of some of her relatives, who were Kosovo Albanian civilians, by
FRY and Serbian forces because of their ethnicity.1914 K31 and her brother, who was shot during
the attack,1915 were then transported to Pri{tina/Prishtina town via Ka~anik/Kaçanik town by VJ
soldiers.1916 Significantly, in the course of this journey, K31 was handcuffed,1917 interrogated,1918
threatened,1919 beaten,1920 and sexually assaulted1921 by one of the soldiers.
585.

K31 was subsequently taken to the hospital in Pri{tina/Prishtina town, locked in a basement

with 10 to 15 Kosovo Albanian women,1922 singled out and raped by three VJ soldiers,1923 the first
of whom swore at Albanians after he raped her.1924 In light of the totality of the evidence, the
Appeals Chamber finds that the only reasonable inference is that K31 was raped by the VJ soldiers
because she was Kosovo Albanian. Contrary to [ainovi}’s submission, this conclusion is not based
merely on “location or time coincidence”1925 but is supported by both the circumstances and the
context of the rape of K31, from which the discriminatory intent of the perpetrators is clear. The
Appeals Chamber considers that there is no merit in Luki}’s mere assertion that the rape of K31
was unconnected with the contemporaneous deportation of Kosovo Albanians and notes that Luki}
has failed to identify any evidence in the record in support of his submissions.

1913

See Trial Judgement, vol. 2, paras 1253-1262.
K31, Exh. P2595 pp. 3-4 (under seal). See also K31, 25 Jan 2007, T. 9239 (closed session); K31, Exh. P2597,
T. 8149, 8151-8152 (under seal).
1915
K31, Exh. P2595 p. 4 (under seal); K31, Exh. P2596 p. 2 (under seal). See also K31, 25 Jan 2007, T. 9243-9244,
9247 (closed session); K31, Exh. P2597, T. 8152, 8160 (under seal).
1916
See Trial Judgement, vol. 2, para. 879; K31, Exh. P2595 pp. 4-5 (under seal); K31, Exh. P2596 pp. 2-3 (under seal);
K31, 25 Jan 2007, T. 9240-9242 (closed session).
1917
K31, Exh. P2596 pp. 2-3 (under seal); K31, Exh. P2597, T. 8158 (under seal); K31, 25 Jan 2007, T. 9240, 92509251 (closed session). See also K31, Exh. P2597, T. 8136 (under seal).
1918
K31, Exh. P2595 pp. 4-5 (under seal); K31, 25 Jan 2007, T. 9249-9250 (closed session).
1919
K31, Exh. P2595 pp. 4-5 (under seal). At one point, the vehicle stopped on a bridge and the soldiers tried to force
K31 into the river. She resisted and was ordered back into the vehicle. See K31, Exh. P2595 pp. 4-5 (under seal); K31,
Exh. P2596 p. 3 (under seal); K31, Exh. P2597, T. 8135-8136, 8158-8160 (under seal).
1920
K31, Exh. P2596 p. 3 (under seal); K31, Exh. P2597, T. 8158-8159 (under seal); K31, 25 Jan 2007, T. 9240, 9251,
9253 (closed session).
1921
K31, Exh. P2596 p. 3 (under seal); K31, 25 Jan 2007, T. 9240-9241, 9251 (closed session).
1922
Trial Judgement, vol. 2, para. 880; K31, Exh. P2596 pp. 3-4 (under seal). See also K31, 25 Jan 2007, T. 9241, 9254
(closed session).
1923
Trial Judgement, vol. 2, para. 880; K31, Exh. P2596 pp. 4-6 (under seal). See also K31, 25 Jan 2007, T. 9251, 92539254, 9256 (closed session); K31, Exh. P2597, T. 8147 (under seal).
1924
K31, Exh. P2596 p. 5 (under seal).
1925
[ainovi}’s Response Brief, para. 123.
1914
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586.

Accordingly, the Appeals Chamber finds that K31 was raped by three VJ soldiers with

discriminatory intent and that these acts constitute persecution as a crime against humanity,
committed in the context of a systematic attack against the civilian population of Pri{tina/Prishtina,
which was itself part of the widespread and systematic attack against Kosovo Albanian civilians in
Kosovo.1926
(b) Rape of K14
587.

The Trial Chamber noted that K14 was in her mid-teens when she was raped by a policeman

in the course of an operation to remove large numbers of Kosovo Albanians from Pri{tina/Prishtina
in late May 1999.1927 According to K14’s evidence, a group of policemen wearing blue ribbons tied
on their right arms came to her house in Pri{tina/Prishtina town.1928 Two of these policemen
returned the following day, together with a local person wearing police uniform, and took K14 and
her sister to their car. While her sister was allowed to return to the house, K14 was forced into the
car,1929 where one of the policemen hit her with a rifle butt, slapped her face, bit her neck, and
drugged her.1930 She was then taken to the Bozhur Hotel, where she was raped.1931 The Trial
Chamber noted that, after the ordeal, the policeman who had raped K14 told her that he would not
let the other policeman into the room if she promised to return on Monday and bring her sister for
his friend.1932 That day and the next, both policemen drove past her house several times honking the

1926

See Trial Judgement, vol. 2, para. 1240. At the appeal hearing, Pavkovi} argued that K31’s description of the men
who sexually assaulted her resembles paramilitaries rather than VJ soldiers since one of the men had a long beard
(Appeal Hearing, 12 Mar 2013, AT. 307-308, referring to K31, 25 Jan 2007, T. 9250, ibid., Exh. P2596, p. 1, K73,
13 Sep 2006, T. 3310). The Appeals Chamber recalls that K31 testified that the Serb soldier who assaulted her in the
vehicle on the way to the hospital in the Pri{tina/Prishtina town had a long beard and wore a light and dark green army
uniform with some brown in it, a black vest, and a lot of weaponry (K31, 25 Jan 2007, T. 9240, 9256-9257 (closed
session)). Moreover, she described the three soldiers, who raped her at the hospital, as having worn military uniforms
that were greenish camouflage (K31, Exh. P2596, p. 4 (confidential)). She also stated that one of them had a beard
while the other two soldiers were clean-shaven (K31, 25 Jan 2007, T. 9256 (closed session)). The Appeals Chamber
notes that the Trial Chamber found that the standard uniform worn in the VJ had a camouflage pattern with a mixture of
brown, black, and three shades of green (Trial Judgement, vol. 1, para. 427). It also noted evidence indicating that
military personnel were required to be ‘clean-shaven’ although if a man had a beard, it might be a sign that he was a
reservist, and that two types of reservist uniforms were camouflage and corresponded with regular VJ uniforms (Trial
Judgement, vol. 1, paras 428-430). The Appeals Chamber is satisfied that, in light of the evidence of VJ involvement in
the attack on K31’s village, from which K31 was transported (Trial Judgement, vol. 2, paras 1253-1262. See also,
supra, sub-section VI.B.7.(a)(ii)), its presence in Pri{tina/Prishtina town (Trial Judgement, vol. 1, paras 599-600.
See also ibid., vol. 2, paras 885, 1240, 1242; supra, sub-section VI.B.10.(b)(i)), and K31’s description of her attackers,
the only reasonable inference is that K31 was raped by three VJ soldiers.
1927
Trial Judgement, vol. 2, paras 876-877, 889.
1928
Trial Judgement, vol. 2, para. 877, referring to K14, 2 Mar 2007, T. 10981-10982 (closed session); K14,
Exh. P2643, p. 4 (under seal).
1929
Trial Judgement, vol. 2, para. 877.
1930
Trial Judgement, vol. 2, para. 877. See also K14, Exh. P2643, p. 5 (under seal); K14, Exh. P2644, T1429 (under
seal).
1931
Trial Judgement, vol. 2, para. 878. See also K14, Exh. P2643, p. 6 (under seal).
1932
Trial Judgement, vol. 2, para. 878. See also K14, Exh. P2643, p. 6 (under seal).
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car horn.1933 At 4 a.m. the following Monday, when she was supposed to go back to the hotel, K14
and her family fled Pri{tina/Prishtina.1934
588.

The Prosecution submits that the only reasonable inference to be drawn from the totality of

the evidence is that K14 was raped by a policeman with discriminatory intent.1935 It maintains that,
viewed in its proper context, the specific circumstances of K14’s rape demonstrate that it was an act
of persecution perpetrated during the discriminatory campaign to expel ethnic Albanians from
Pri{tina/Prishtina.1936 Specifically, the Prosecution points to evidence that, prior to the rape, K14’s
house was targeted because of its Kosovo Albanian inhabitants and that, both prior and subsequent
to the rape, K14 and her family were subject to numerous acts of intimidation by the police.1937 The
Prosecution also underscores that the Bozhur Hotel, the scene of this rape, was filled with Kosovo
Albanians on the day in question and was notorious for the beatings of those taken there.1938
589.

In response, [ainovi} argues that the fact that K14’s house was inhabited by Kosovo

Albanians is irrelevant for proving the discriminatory intent of the perpetrator.1939 He maintains that
the manner in which the crime was committed fulfilled the elements of rape as a domestic crime,
rather than of persecution as a crime against humanity.1940 In turn, Luki} argues that K14’s
testimony is unreliable, as the witness erroneously identified the policemen as wearing blue ribbons
while on that specific day they were wearing red ribbons.1941 Consequently, Luki} claims that it has
not been established beyond reasonable doubt that the perpetrator of the crime was a member of the
MUP forces.1942
590.

In reply to Luki}’s submission that K14 erroneously identified the policemen as wearing

blue ribbons, the Prosecution submits that this argument was considered by the Trial Chamber and
avers that Luki} fails to show that no reasonable trial chamber could have found the witness to be
credible.1943
591.

The Appeals Chamber is satisfied that the only reasonable inference to be drawn from the

evidence presented at trial is that K14 was raped with discriminatory intent by a member of the
1933

Trial Judgement, vol. 2, para. 878. See also K14, Exh. P2643, p. 7 (under seal).
Trial Judgement, vol. 2, para. 878. See also K14, Exh. P2643, p. 7 (under seal).
1935
Prosecution’s Appeal Brief, para. 97. See also Prosecution’s Reply Brief, paras 58-59.
1936
Prosecution’s Appeal Brief, para. 98.
1937
Prosecution’s Appeal Brief, paras 94-97.
1938
Prosecution’s Appeal Brief, paras 96-97.
1939
[ainovi}’s Response Brief, para. 129.
1940
[ainovi}’s Response Brief, paras 130-131.
1941
Luki}’s Response Brief, para. 94, referring to K14, 2 Mar 2007, T. 10981-10983 (closed session), Exh. 6D579,
Vladimir Ili}, 17 Mar 2008, T. 24326. See also Luki}’s Appeal Brief, paras 95.
1942
Luki}’s Response Brief, para. 94.
1943
Prosecution’s Response Brief (Luki}), para. 102, referring to Trial Judgement, vol. 2, para. 877. See also
Prosecution’s Reply Brief, para. 61.
1934
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MUP. In so finding, the Appeals Chamber notes the circumstances in which K14 was raped as well
as the context in which this crime occurred. The sequence of events demonstrates that K14 was
deliberately selected by the police from a Kosovo Albanian household, where, on the day prior to
the rape, a group of policemen told K14 and her family to fill out forms and instructed them not to
“keep refugees”.1944 The policemen indicated that they would return the following day and take the
family to the Bozhur Hotel in order to have the papers stamped.1945 The next day, two of these
policemen returned to the house and selected K14 and her sister to leave with them.1946 K14 was
taken to the Bozhur Hotel, where she was raped by a policeman, who later instructed her to return
on Monday and bring her sister for his friend.1947 Significantly, the Bozhur Hotel, the scene of the
rape, was a place with a reputation for violence and was feared by local Kosovo Albanians.1948
Contrary to [ainovi}’s assertion, the Appeals Chamber considers that these combined factors
demonstrate that the only reasonable inference to be drawn from the evidence is that K14, a Kosovo
Albanian teenager, was deliberately targeted by members of the MUP, in the midst of a campaign to
expel Kosovo Albanians from Pri{tina/Prishtina, and was raped by a policeman with discriminatory
intent.
592.

As to Luki}’s contention challenging the reliability of K14’s evidence, the Appeals

Chamber observes that the Trial Chamber specifically noted, when assessing K14’s evidence, that
“some of her evidence in relation to the incident was contradictory” but considered that “in light of
her age, the traumatic nature of the event, and the passage of time” such contradictions were
understandable and found her evidence to be generally reliable.1949 Moreover, the Trial Chamber
specifically noted documentary evidence suggesting that some police forces in Kosovo were
instructed to wear red ribbons on the date in question.1950 The Trial Chamber nonetheless concluded
that such evidence did not undermine the reliability of K14’s account or her identification of the
perpetrators as police, who she correctly identified as wearing blue uniforms.1951 Given that the
Trial Chamber carefully evaluated the reliability of K14’s evidence and had the advantage of
observing her demeanour in court, the Appeals Chamber considers that the Trial Chamber
reasonably relied on the testimony of K14 as a reliable account of the incident.

1944

K14, Exh. P2643, p. 4 (under seal); K14, Exh. P2644, T. 1429 (under seal).
K14, Exh. P2643, p. 4 (under seal).
1946
K14, Exh. P2643, pp. 4-5 (under seal); K14, Exh. P2644, T1429 (under seal). In this context, the Appeals Chamber
notes that K14’s mother was deemed to be too old to go with them. (see K14, Exh. P2643, p. 5 (under seal)).
1947
K14, Exh. P2643, pp. 5-6 (under seal).
1948
K14, Exh. P2643, p. 4 (under seal). The Appeals Chamber notes that K14 stated in this regard that the police
officers “told us that on Friday they would come and take us to the Hotel Bozhur to get these papers stamped and left.
We were scared because we heard that those that went there would get beaten up.” (ibid.).
1949
Trial Judgement, vol. 2, para. 876.
1950
Trial Judgement, vol. 2, para. 877, referring to Exh. 6D579.
1951
See Trial Judgement, vol. 2, para. 876. See also K14, 2 Mar 2007, T. 10981 (closed session); K14, Exh. P2643,
pp. 3-4 (under seal); K14, Exh. P2644, T. 1422-1423 (under seal); Trial Judgement, vol. 1, para. 716.
1945
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593.

In light of the foregoing, the Appeals Chamber finds that K14 was raped by a policeman

with discriminatory intent and that this act constitutes persecution as a crime against humanity,
committed in the context of a systematic attack against the civilian population of Pri{tina/Prishtina,
which was itself part of the widespread and systematic attack against Kosovo Albanian civilians in
Kosovo.1952
(c) Rape of K62
594.

The Trial Chamber found that on 1 April 1999, K62 was alone at home when three VJ or

MUP personnel entered her apartment. Two of the men started to search the apartment, while the
other pushed K62 to the floor and raped her. Subsequently, the second man also raped K62 and the
third man put his penis in her mouth.1953
595.

The Prosecution contends that the circumstances in which K62 was raped demonstrate that

these rapes were committed with the requisite discriminatory intent and thus constituted
persecution.1954 In particular, the Prosecution notes that the VJ or MUP personnel arrived at K62’s
apartment and asked her whether there were any KLA members inside.1955 Two of the men then
proceeded to search the apartment, while the third man raped K62, followed by the other two.1956 In
addition, the Prosecution maintains, K63, K62’s husband, gave evidence that, upon his immediate
return to the apartment that afternoon, he saw armed police in the vicinity of his neighbourhood
expelling Kosovo Albanians from Pri{tina/Prishtina, calling them names and telling them to leave
Kosovo.1957 The Prosecution avers that the rape of K62 was not a simple crime of opportunity
committed in isolation: rather, it was an act of violence and intimidation that formed part of the
discriminatory operation targeting K62’s neighbourhood as well as the broader campaign to expel
ethnic Albanians from Kosovo.1958
596.

In response, [ainovi} contends that the circumstances referred to by the Prosecution are

general in character and not specific to the crime itself.1959 He also claims that the manner in which
K62 was raped does not demonstrate that the perpetrators had discriminatory intent.1960 Luki}, in
turn, argues that K62 explicitly stated in her testimony that the perpetrators did not belong to the

1952

See Trial Judgement, vol. 2, para. 1240.
Trial Judgement, vol. 2, para. 875. See also ibid., vol. 2, para. 889.
1954
Prosecution’s Appeal Brief, para. 99; Prosecution’s Reply Brief, paras 58-59.
1955
Prosecution’s Appeal Brief, para. 99, referring to K63, Exh. P2443, para. 30.
1956
Prosecution’s Appeal Brief, para. 99, referring to Trial Judgement, vol. 2, para. 875.
1957
Prosecution’s Appeal Brief, para. 99, referring to Trial Judgement, vol. 2, para. 875.
1958
Prosecution’s Appeal Brief, para. 100.
1959
[ainovi}’s Response Brief, paras 134-135.
1960
[ainovi}’s Response Brief, para. 133.
1953
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police forces.1961 He further contends that K63, K62’s husband, was not a reliable witness and that
he did not personally witness the incident.1962
597.

The Appeals Chamber is satisfied that the only reasonable inference to be drawn from the

evidence presented at trial is that K62 was raped with discriminatory intent by three VJ or MUP
personnel. In so finding, the Appeals Chamber notes the circumstances in which K62 was raped as
well as the context in which this crime occurred. Significantly, on the same day these three VJ or
MUP personnel targeted K62’s apartment, local Kosovo Albanian residents were being expelled
from their homes by police in the immediate vicinity of her neighbourhood.1963 Moreover, the
conduct of the policemen or VJ soldiers who searched K62’s apartment and their questions relating
to the presence of KLA members further demonstrate that the perpetrators acted with discriminatory
intent towards their victim.1964 Considering the totality of the evidence, the Appeals Chamber finds
no merit in [ainovi}’s submission that the “manner” in which the rape was committed did not
exhibit any discriminatory elements.1965
598.

As to Luki}’s arguments with regard to the identity of the perpetrators, the inconsistency in

the evidence as to whether the perpetrators were VJ or MUP personnel is irrelevant to his criminal
responsibility.1966 The Appeals Chamber recalls in this respect the Trial Chamber’s finding that the
crimes of both the VJ and the MUP were imputable to Luki}.1967
599.

Accordingly, the Appeals Chamber finds that K62 was raped by three VJ or MUP personnel

with discriminatory intent and that these acts constitute persecution as a crime against humanity,
committed in the context of a systematic attack against the civilian population of Pri{tina/Prishtina,
which was itself part of the widespread and systematic attack against Kosovo Albanian civilians in
Kosovo.1968

1961

Luki}’s Response Brief, para. 95, referring to K62, 24 Aug 2006, T. 2274-2275 (private session), 2284. See also
Luki}’s Appeal Brief, para. 98.
1962
Luki}’s Response Brief, para. 95, referring to K62, 24 Aug 2006, T. 2282-2283.
1963
See K63, Exh. P2443, paras 28-29.
1964
See K62, 24 Aug 2006, T. 2271-2272, 2274 (private session); K63, Exh. P2443, para. 30.
1965
See [ainovi}’s Response Brief, paras 133.
1966
See K62, 24 Aug 2006, T. 2274-2275 (private session), 2284; K63, Exh. P2443, para. 30.
1967
Trial Judgement, vol. 3, para. 1132.
1968
See Trial Judgement, vol. 2, para. 1240. At the appeal hearing, Pavkovi} also argued that K62’s testimony was
insufficient to identify the perpetrators who assaulted her and cited evidence suggesting that there were army surplus
points where uniforms could be bought (Appeal Hearing, 12 Mar 2013, AT. 308-309, referring to K62, 24 Aug 2006,
T. 2269, 2274-2275, Zlatomir Pe{i}, 24 Nov 2006, T. 7316). The Appeals Chamber recalls that K62 described her
attackers’ clothing as soldiers’ uniforms, explaing that they were not like the uniform of the police she had seen before.
She described the colours of the uniforms as a combination of brown and green camouflage with no insignia and stated
that they wore hats, boots, and masks on their faces (K62, 24 Aug 2006, T. 2274-2275 (private session)). Her evidence
corresponds to the evidence concerning VJ uniforms, including those of reservists, considered by the Trial Chamber
(Trial Judgement, vol. 1, paras 427-430). The Appeals Chamber finds that, in light of this evidence and the evidence
that on the same day as the assault, police were expelling Kosovo Albanian residents in the immediate vicinity of K62’s
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3. Conclusion
600.

For the reasons set out above, the Appeals Chamber grants, in part, the Prosecution’s fourth

ground of appeal. The impact of the Appeals Chamber’s findings will be considered in the context
of whether these sexual assaults were foreseeable to [ainovi}, Pavkovi} and Luki} pursuant to
JCE III.1969

neighbourhood (K63, Exh. P2443, paras 28-29) as well as the Trial Chamber’s finding that VJ and MUP troops were
involved in the expulsion of Kosovo Albanian civilians from Pri{tina/Prishtina town around this time (Trial Judgement,
vol. 2, paras 885, 1240, 1242. See also supra, sub-section VI.B.10.(b)(i)), the only reasonable inference is that the
perpetrators of the sexual assaults on K62 were either VJ or MUP members.
1969
See infra, sub-section VII.G.
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VII. JOINT CRIMINAL ENTERPRISE
A. Introduction
601.

The Trial Chamber found that [ainovi}, Pavkovi}, and Luki}1970 were members of a JCE,

the common purpose of which was to forcibly displace the Kosovo Albanian population both within
and outside Kosovo “[t]hrough a widespread and systematic campaign of terror and violence”.1971
The Trial Chamber concluded that, as JCE members, [ainovi}, Pavkovi}, and Luki} shared the
intent to forcibly displace the Kosovo Albanian population, both within and outside Kosovo, and
thereby ensure the continued control of the FRY and Serbian authorities over the province.1972 It
also found that they made a significant contribution to the common purpose of the JCE.1973 The
Trial Chamber accordingly convicted [ainovi}, Pavkovi}, and Luki} of deportation and other
inhumane acts (forcible transfer) as crimes against humanity pursuant to JCE I.1974
602.

The Trial Chamber found that the other charged crimes went beyond the scope of the

common purpose,1975 but concluded that the commission of the crimes of murder and persecution,
through murder and destruction of or damage to religious property, as crimes against humanity, and
murder as a violation of the laws or customs of war was foreseeable to [ainovi}, Pavkovi}, and
Luki}.1976 The Trial Chamber accordingly convicted them of these crimes pursuant to JCE III.1977 It
also found that the commission of persecution, through sexual assault, as a crime against humanity
was foreseeable to Pavkovi}1978 and convicted him thereof under JCE III.1979
603.

[ainovi}, Pavkovi}, and Luki} claim that the Trial Chamber erred in holding them

criminally responsible under the first and third categories of JCE.1980 In addition, the Prosecution
submits that the Trial Chamber erred in acquitting [ainovi} and Luki} of persecution, through
sexual assault.1981 The Appeals Chamber will address their submissions in turn.1982

1970

The Trial Chamber found that throughout the period when the crimes were committed, [ainovi} was the political
coordinator of VJ and MUP activities in Kosovo; Pavkovi}, as the commander of the 3rd Army of the VJ, was in
command and control of all the VJ forces there; and Luki}, as Head of the MUP Staff, had both de jure and de facto
powers over the MUP forces in the province (Trial Judgement, vol. 3, paras 427, 462, 467-468, 782-783, 1118, 11311132).
1971
Trial Judgement, vol. 3, para. 95 (emphasis in original). See also Trial Judgement, vol. 3, paras 468, 783, 1132.
1972
Trial Judgement, vol. 3, paras 466, 781, 1130.
1973
Trial Judgement, vol. 3, paras 467, 782, 1131.
1974
Trial Judgement, vol. 3, paras 475, 477, 788, 790, 1138, 1140, 1208, 1210, 1212.
1975
Trial Judgement, vol. 3, paras 94, 469, 784, 1133.
1976
Trial Judgement, vol. 3, paras 470-471, 473, 785-786, 1134, 1136.
1977
Trial Judgement, vol. 3, paras 475, 477, 788, 790, 1138, 1140, 1208, 1210, 1212.
1978
Trial Judgement, vol. 3, para. 785.
1979
Trial Judgement, vol. 3, paras 788, 790, 1210.
1980
[ainovi}’s grounds 1-6; Pavkovi}’s grounds 1-3, 5-10; Luki}’s grounds D, F, H, I, K, N, O, P, Q, U, GG.
1981
Prosecution’s ground 3.
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B. The existence of a common plan, design, or purpose
1. Introduction
604.

The Trial Chamber found that it was “established beyond reasonable doubt that there was a

common purpose” shared by the members of the JCE “during the time of the crimes alleged in the
Indictment that amounted to or invovled the commission of those crimes under the Statute”.1983 It
further found that the common purpose of the JCE was to forcibly displace the Kosovo Albanian
population both within and outside Kosovo “[t]hrough a widespread and systematic campaign of
terror and violence”.1984 The Trial Chamber considered that the members of the JCE “were aware
that it was unrealistic to expect to be able to displace each and every Kosovo Albanian from
Kosovo, so the common purpose was to displace a number of them sufficient to tip the demographic
balance” to ensure continued control over Kosovo.1985 The Trial Chamber reached this conclusion
on the basis of circumstantial evidence derived from a number of factors.1986
605.

[ainovi}, Pavkovi}, and Luki} submit that the Trial Chamber erred in concluding that the

existence of the common purpose was proven beyond reasonable doubt and raise various challenges
to the Trial Chamber’s assessment of the evidence.1987 In addition to challenging the Trial
Chamber’s findings concerning the respective factors from which it inferred the existence of the
common purpose and the evidence allegedly militating against the existence of the common
purpose, they appear to argue that the Trial Chamber could not be satisfied that the existence of the
common purpose was the only reasonable inference available from the evidence in the trial
record.1988 Pavkovi} also raises arguments concerning the components of the common purpose.

1982

Moreover, having overturned the Trial Chamber’s conclusion that the sexual assaults committed in
Pri{tina/Prishtina on 1 April and in late May 1999 did not constitute persecution (supra, sub-section VI.D.), the Appeals
Chamber will consider the Prosecution’s arguments that [ainovi}, Pavkovi}, and Luki} should be convicted of these
sexual assaults (Prosecution’s Appeal Brief, para. 104 (Prosecution’s ground 4); Appeal Hearing, 12 Mar 2013,
AT. 357).
1983
Trial Judgement, vol. 3, para. 96.
1984
Trial Judgement, vol. 3, para. 95 (emphasis in original).
1985
Trial Judgement, vol. 3, para. 95.
1986
Trial Judgement, vol. 3, paras 30-88, 90-92, 94-95. See also infra, paras 606, 612.
1987
[ainovi}’s Appeal Brief, paras 411-486, 504-505 (sub-grounds 6(1)-(11)); Pavkovi}’s Appeal Brief, paras 24-26,
42-70, 75-80, 166, 183, 185, 217-221 (sub-grounds 1(A) in part, 1(B), 1(C), grounds 3 in part, 6 in part); Luki}’s
Appeal Brief, paras 84-88, 148, 150-152, 157-161, 194-196, 200-221, 225-233, 234-246, 260, 265-268, 359-396, 402407, 451-452, 504-515, 519-551 (sub-grounds D(1), D(4) in part, D(6), H in part, I(1), I(2), I(3), I(4) in part, O in part,
O(1), O(1)(a), O(1)(c), O(1)(d) in part, O(1)(e) in part, O(2) in part, O(3)). See also Luki}’s Appeal Brief, paras 77-82
(sub-ground D in part).
1988
[ainovi}’s Appeal Brief, paras 444-445, read together with ibid., paras 413-443; Pavkovi}’s Appeal Brief, paras 2526; Luki}’s Appeal Brief, paras 202, 359. With regard to [ainovi}’s contention that “[t]he Prosecution should have
proven the circumstantial evidence beyond reasonable doubt” ([ainovi}’s Appeal Brief, para. 445; contra Prosecution’s
Response Brief ([ainovi}), para. 294), the Appeals Chamber notes that it is not “circumstantial evidence”, but “the facts
forming the elements of the crime or the form of responsibility alleged against the accused [and] the facts which are
indispensable for entering a conviction”, that need to be proven beyond reasonable doubt. The proof of such facts may
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2. Components of the common purpose and its temporal scope
606.

In inferring the existence of the common purpose, the Trial Chamber relied, inter alia, on

the following factors: (i) the discernible pattern of forcible displacement of Kosovo Albanians
committed by the forces of the FRY and Serbia in spring 1999;1989 (ii) the routine seizure and the
destruction of Kosovo Albanians’ identity documents (“IDs”) by the forces of the FRY and Serbia
in the course of their displacement in spring 1999;1990 (iii) the abuse of power by the FRY and
Serbian authorities prior to 1998 in an attempt to “adversely affect the socio-economic
circumstances of the Kosovo Albanian majority”;1991 (iv) the discriminatory arming of the nonAlbanian population in Kosovo and disarming of the Kosovo Albanian population in 1998 and
early 1999;1992 (v) the use of the period of diplomatic negotiations by the FRY and Serbian
authorities to bring additional forces into Kosovo in breach of the Holbrooke-Milošević Agreement
and other associated Agreements (collectively, “October Agreements”) in late 1998 and
early 1999;1993 (vi) Slobodan Milo{evi}’s decision at the end of 1998 to replace Momčilo Peri{i}
with Ojdani} as Chief of the VJ General Staff, and to replace Du{an Samard`i} with Pavkovi} as
Commander of the 3rd Army;1994 and (vii) the clandestine operation in spring 1999 to conceal
hundreds of bodies of victims of crimes from international representatives and/or NATO ground
forces, by transferring them from Kosovo to Serbia proper.1995 On this basis, the Trial Chamber
concluded that the common purpose was “established beyond reasonable doubt […] during the time
of the crimes alleged in the Indictment that amounted to or involved the commission of those
crimes under the Statute”.1996
607.

Pavkovi} submits that the date on which the common plan or purpose arose is an element of

JCE liability and must be proven beyond reasonable doubt.1997 According to Pavkovi}, there is no
evidence that members of the JCE “got together and formulated the plan to expel Kosovo Albanians
in October 1998, the time when it is alleged that the JCE began.”1998 He adds that the Trial
Chamber was thus “left to search for evidence” that the plan materialised no later than that date, but

be based on circumstantial evidence (Ntagerura et al. Appeal Judgement, para. 174. See also Halilovi} Appeal
Judgement, para. 129; Blagojevi} and Joki} Appeal Judgement, para. 226; Gali} Appeal Judgement, para. 218).
1989
Trial Judgement, vol. 3, paras 41-46. See also ibid., vol. 3, para. 94.
1990
Trial Judgement, vol. 3, paras 30-40.
1991
Trial Judgement, vol. 3, para. 48. See also ibid., vol. 3, para. 47.
1992
Trial Judgement, vol. 3, paras 49-72. See also ibid., vol. 1, paras 764-766, 775, 787.
1993
Trial Judgement, vol. 3, paras 73-76. See also ibid., vol. 1, paras 934-943, 962-983, 988-989.
1994
Trial Judgement, vol. 3, paras 77-85.
1995
Trial Judgement, vol. 3, paras 86-88.
1996
Trial Judgement, vol. 3, para. 96.
1997
Pavkovi}’s Appeal Brief, para. 26.
1998
Pavkovi}’s Appeal Brief, para. 26, referring to Indictment, para. 20 and also arguing that not interpreting the date as
a material element would deprive an accused of notice and an opportunity to defend. See also Appeal Hearing,
12 Mar 2013, AT. 311-312.
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that the plan was not proven beyond reasonable doubt.1999 He also maintains that there must be “a
real plan emanating from a real agreement” and that such a plan “does not materialize out of thin air
or out of events on the ground”.2000 According to him, “a real agreement” in this context means that
the evidence must show that every JCE member “had the same goal in mind” and that “they agreed
with each other about what they were doing”.2001
608.

The Prosecution responds that a common plan or purpose of a JCE need not be previously

arranged or formulated and may be inferred from the totality of circumstances and evidence relating
to the commission of crimes.2002 Further, it contends that Pavkovi} misinterprets the law as
requiring an agreement in addition to a common plan.2003 Moreover, the Prosecution submits that
the Trial Chamber’s findings and its approach to the evidence in the Trial Judgement demonstrate
that it accepted that the common purpose “had crystallized” and “had come into existence” no later
than October 1998 as pleaded in the Indictment.2004
609.

At the outset, the Appeals Chamber observes that Pavkovi} misconstrues the law of JCE

liability. The Appeals Chamber recalls that JCE liability requires “the existence of a common
purpose which amounts to, or involves, the commission of a crime” and that the common purpose
need not be previously arranged or formulated; it may materialise extemporaneously.2005 Thus,
while the existence of a common purpose at the time of the crimes is one of the elements of JCE
liability, the date of its formation is not.2006 In the instant case, the Trial Chamber found that “it has
been established beyond reasonable doubt that there was a common purpose during the time of the
crimes alleged in the Indictment that amounted to or involved the commission of those crimes under
the Statute”.2007 Consequently, Pavkovi}’s argument in this regard is dismissed.
610.

As noted above, the Trial Chamber concluded that “it has been established beyond

reasonable doubt that there was a common purpose during the time of the crimes alleged in the
Indictment that amounted to or involved the commission of those crimes under the Statute”.2008 In
this regard, the Appeals Chamber observes that the Trial Chamber made findings of the commission
1999

Pavkovi}’s Appeal Brief, para. 26. See also ibid., paras 49-50; Appeal Hearing, 12 Mar 2013, AT. 312.
Pavkovi}’s Appeal Brief, para. 25.
2001
Appeal Hearing, 12 Mar 2013, AT. 338.
2002
Prosecution’s Response Brief (Pavkovi}), para. 16.
2003
Prosecution’s Response Brief (Pavkovi}), paras 8-9, also arguing that Pavkovi} had proper notice of the temporal
scope of the JCE.
2004
Appeal Hearing, 11 Mar 2013, AT. 219; ibid., 12 Mar 2013, AT. 360. See also ibid., 11 Mar 2013, AT. 220-221,
244, 248, referring to Trial Judgement, vol. 3, paras 68, 72, 76, 85, 92, 778.
2005
Brđanin Appeal Judgement, para. 418. See also Staki} Appeal Judgement, para. 64; Tadi} Appeal Judgement,
para. 227(ii). See also Vasiljevi} Appeal Judgement, paras 100, 109.
2006
See Brðanin Appeal Judgement, paras 364, 418; Staki} Appeal Judgement, para. 64; Kvočka et al. Appeal
Judgement, para. 81; Vasiljević Appeal Judgement, para. 100; Tadić Appeal Judgement, para. 227.
2007
Trial Judgement, vol. 3, para. 96.
2008
Trial Judgement, vol. 3, para. 96 (emphasis added).
2000
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of crimes charged in the Indictment in relation to events starting from 24 March until the end of
May 1999.2009 Therefore, the Appeals Chamber understands the Trial Chamber’s finding on the
existence of the common purpose to be related to the period of the occurrence of those crimes as
found by the Trial Chamber. Contrary to the Prosecution’s submissions, there is no other finding in
the Trial Judgement on the temporal scope of the existence of the common purpose, let alone
whether the common purpose existed beyond reasonable doubt prior to this period. In this regard,
the Prosecution refers to findings in the Trial Judgement in relation to events prior to this period,2010
such as: (i) the process of arming of the non-Albanian population in Kosovo and disarming of the
Kosovo Albanian population in 1998 and early 1999;2011 (ii) the use of the period of diplomatic
negotiations by the FRY and Serbian authorities to bring additional forces into Kosovo allegedly in
breach of the October Agreements in late 1998 and early 1999;2012 and (iii) Milo{evi}’s decision at
the end of 1998 to replace Peri{i} with Ojdani} as Chief of the VJ General Staff, and to replace
Samard`i} with Pavkovi} as Commander of the 3rd Army.2013 However, the Appeals Chamber does
not consider that those findings can be interpreted as amounting to a finding that the common
purpose existed beyond reasonable doubt at the time of the occurrence of these events. Those
2009

Trial Judgement, vol. 2, paras 1179-1262, read together with ibid., vol. 1, para. 1209. The Appeals Chamber notes
that, with two exceptions, all of the dates of the events described in the Indictment in the context of the charged
underlying crimes fell in the period between 24 March and the end of May 1999. The two exceptions are the event in
the village of Kotlina/Kotllina in Kačanik/Kaçanik municipality in the beginning of March 1999 (Indictment,
paras 72(k)(i), 73) and an incident in Ra~ak/Reçek in [timlje/Shtime municipality in January 1999 (Indictment,
para. 75(a)). While the Trial Chamber made some findings with regard to the allegations on the event in the village of
Kotlina/Kotllina in the beginning of March 1999 (Trial Judgement, vol. 2, paras 1067, 1253, read together with ibid.,
vol. 2, paras 1018-1020, 1027, 1029-1030), the Appeals Chamber has understood the Trial Chamber to have not
considered those findings to be relevant to its conclusions on the commission of crimes charged in this location. Rather,
the Appeals Chamber has understood the Trial Chamber to have considered relevant only findings concerning events in
the same location as of 24 March 1999 (see supra, sub-section VI.B.7.(a)(i); ibid., vol. 2, paras 1067, 1253, read
together with ibid., vol. 2, paras 1156, 1170, 1178). Further, with regard to the allegations concerning the incident in
Ra~ak/Reçek in January 1999, the Trial Chamber disallowed the evidence to be led, made no finding thereon in the
Trial Judgement, and subsequently declared that no charge was outstanding against the accused in this case before the
Tribunal (see supra, fn. 19).
2010
Appeal Hearing, 11 Mar 2013, AT. 219-221.
2011
Appeal Hearing, 11 Mar 2013, AT. 220-221, referring to Trial Judgement, vol. 3, paras 68, 72, 92, read together
with ibid., vol. 1, paras 764-766, 775, 787; ibid., vol. 3, paras 57-58, 69-71. In particular, the Prosecution quoted the
Trial Chamber’s finding that the process of arming and disarming in 1998 and early 1999 was “designed to render the
Kosovo Albanian population vulnerable to the forces of the FRY and Serbia, while at the same time empowering the
non-Albanian population” (ibid., vol. 3, para. 72). See also infra, fn. 2012.
2012
Appeal Hearing, 11 Mar 2013, AT. 220-221, referring to Trial Judgement, vol. 3, paras 76, 92, read together with
ibid., vol. 1, paras 934-943, 962-983, 988-989; ibid., vol. 3, para. 75. In particular, the Prosecution quoted the Trial
Chamber’s finding that while the failure of the diplomatic negotiations was the responsibility of all the participants, the
FRY and Serbian authorities “made use of the period of the negotiations” to bring additional forces into Kosovo in late
1998 and early 1999 in breach of the October Agreements, “thus placing [themselves] in the position in the spring of
1999 to be able to mount a widespread attack upon the Kosovo Albanian civilian population” (ibid., vol. 3, para. 76).
The Prosecution further quoted the Trial Chamber’s finding that through the process of arming and disarming and by
moving additional forces to Kosovo, the JCE members “prepared […] to deal a heavy blow to the KLA and to displace
[…] enough Kosovo Albanians to change the ethnic balance in Kosovo” (ibid., vol. 3, para. 92).
2013
Appeal Hearing, 11 Mar 2013, AT. 220, referring to Trial Judgement, vol. 3, paras 85, 778, read together with ibid.,
vol. 3, paras 80, 83. In particular the Prosecution quoted the Trial Chamber’s findings that: (i) Milo{evi} appointed
Ojdani} the Chief of the VJ General Staff and promoted Pavkovi} to the 3rd Army Commander at the end of 1998 “in
order to facilitate the implementation of the common purpose” (ibid., vol. 3, para. 85); and (ii) Pavkovi}’s promotion at
the end of 1998 was a reward “from Milo{evi} to Pavkovi} for his participation in the [JCE]”(ibid., vol. 3, para. 778).
241
Case No. IT-05-87-A

23 January 2014

findings are merely part of a number of factors considered by the Trial Chamber to infer the
existence of the common purpose. Only based on all factors, and particularly its findings
concerning the pattern of the crimes,2014 the Trial Chamber reached the conclusion that the common
purpose existed “beyond reasonable doubt […] during the time of the crimes”.2015 The Appeals
Chamber thus finds the Prosecution’s submissions in this regard unpersuasive.
611.

As to Pavkovi}’s contention that there must be “a real plan emanating from a real

agreement”2016 in the sense that all JCE members “agreed with each other about what they were
doing” with “the same goal in mind”2017 and that such a plan “does not materialize […] out of
events on the ground”,2018 the Appeal Chamber recalls that JCE liability requires the existence of “a
common plan, design or purpose” amounting to, or involving the commission of a crime.2019 Such a
common plan, design, or purpose may “be inferred from the facts”,2020 including events on the
ground.2021 Pavkovi} has failed to demonstrate that the Trial Chamber erred in this respect.
Accordingly, his argument is dismissed.
3. Factors from which the Trial Chamber inferred the existence of the common purpose
612.

[ainovi}, Pavkovi}, and Luki} challenge the Trial Chamber’s assessment of evidence

concerning the factors from which it inferred the existence of the common purpose. The Appeals
Chamber recalls that the factors relied upon by the Trial Chamber include: (i) the discernible pattern
of forcible displacement of Kosovo Albanians committed by the forces of the FRY and Serbia in
spring 1999;2022 (ii) the routine seizure and the destruction of Kosovo Albanians’ IDs by the forces
of the FRY and Serbia in the course of their displacement in spring 1999;2023 (iii) the abuse of
power by the FRY and Serbian authorities prior to 1998 in an attempt to “adversely affect the socioeconomic circumstances of the Kosovo Albanian majority”;2024 (iv) the discriminatory arming of
2014

Trial Judgement, vol. 3, paras 41-46. See also ibid., vol. 3, para. 17.
Trial Judgement, vol. 3, para. 96 (emphasis added).
2016
Pavkovi}’s Appeal Brief, para. 25.
2017
Appeal Hearing, 12 Mar 2013, AT. 338.
2018
Pavkovi}’s Appeal Brief, para. 25. In this regard, the Appeals Chamber notes that Pavkovi} does not challenge the
Trial Chamber’s statements that the Prosecution was required to prove that “the accused and at least one other person
[…] came to an express or implied agreement that a particular crime or underlying offence would be committed” (Trial
Judgement, vol. 1, para. 101) and that “the common purpose need not be previously arranged or formulated, but may
materialise spontaneously” (ibid., vol. 1, para. 102). See also Appeal Hearing, 12 Mar 2013, AT. 339.
2019
Tadić Appeal Judgement, para. 227(ii) (emphasis omitted). See also Kraji{nik Appeal Judgement, paras 184-185;
Brđanin Appeal Judgement, paras 364, 418; Stakić Appeal Judgement, para. 64; Kvočka et al. Appeal Judgement,
paras 81, 96, 117; Vasiljević Appeal Judgement, para. 100.
2020
Vasiljevi} Appeal Judgement, para. 100; Tadi} Appeal Judgement, para. 227(ii).
2021
See, e.g., Marti} Trial Judgement, paras 442-445 (affirmed by Marti} Appeal Judgement, paras 92-116); Kraji{nik
Trial Judgement, para. 1097 (affirmed by Kraji{nik Appeal Judgement, paras 192, 605-647). See also Trial Judgement,
vol. 1, para. 102.
2022
Trial Judgement, vol. 3, paras 41-46. See also ibid., vol. 3, para. 94.
2023
Trial Judgement, vol. 3, paras 30-40.
2024
Trial Judgement, vol. 3, para. 48. See also ibid., vol. 3, para. 47.
2015
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the non-Albanian population in Kosovo and disarming of the Kosovo Albanian population in 1998
and early 1999;2025 (v) the use of the period of diplomatic negotiations by the FRY and Serbian
authorities to bring additional forces into Kosovo in breach of the October Agreements in late 1998
and early 1999;2026 (vi) Slobodan Milo{evi}’s decision at the end of 1998 to replace Momčilo
Peri{i} with Ojdani} as Chief of the VJ General Staff and to replace Du{an Samard`i} with
Pavkovi} as Commander of the 3rd Army;2027 and (vii) the clandestine operation in spring 1999 to
conceal hundreds of bodies of victims of crimes from international representatives and/or NATO
ground forces, by transferring them from Kosovo to Serbia proper.2028
613.

The Trial Chamber found that “the most compelling evidence of a common plan, design, or

purpose is that which pertains to the pattern of crimes in 1999”2029 and that “the confiscation and
destruction of identity documents is some of the strongest evidence in the case going to show that
the events of spring 1999 in Kosovo were part of a common purpose”.2030 The Appeals Chamber
will accordingly first address the arguments of [ainovi}, Pavkovi}, and Luki} concerning the Trial
Chamber’s assessment of evidence on the pattern of forcible displacement and the confiscation of
IDs.
(a) Discernible pattern of forcible displacement
614.

Referring to its findings on the events on the ground, the Trial Chamber found that upon the

commencement of the NATO bombing on 24 March 1999, the forces of the FRY and Serbia
launched a broad campaign of violence against the Kosovo Albanian civilian population, “using the
bombing as a window of opportunity to do this.”2031 The Trial Chamber further found that the
deliberate actions of the forces of the FRY and Serbia during this campaign “caused the departure
of at least 700,000 Kosovo Albanians from Kosovo in the short period of time between the end of
March and the beginning of June 1999.”2032 In reaching this conclusion, the Trial Chamber also
found that “although the NATO bombing and the activities of the KLA were factors in the
complicated situation on the ground, they were not the cause of over 700,000 people moving en
masse both within Kosovo and then across the border” during this short time period.2033

2025

Trial Judgement, vol. 3, paras 49-72. See also ibid., vol. 1, paras 764-766, 775, 787.
Trial Judgement, vol. 3, paras 73-76. See also ibid., vol. 1, paras 934-943, 962-983, 988-989.
2027
Trial Judgement, vol. 3, paras 77-85.
2028
Trial Judgement, vol. 3, paras 86-88.
2029
Trial Judgement, vol. 3, para. 17.
2030
Trial Judgement, vol. 3, para. 40.
2031
Trial Judgement, vol. 3, para. 41, read together with ibid., vol. 2, para. 1178; ibid., vol. 3, para. 92.
2032
Trial Judgement, vol. 2, para. 1178. See also ibid., vol. 2, para. 1156; ibid., vol. 3, paras 41-42.
2033
Trial Judgement, vol. 3, para. 45. See also ibid., vol. 2, paras 1156, 1175-1177.
2026
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615.

Furthermore, the Trial Chamber found that crimes committed by the forces of the FRY and

Serbia in Kosovo during this period follow a clearly discernible pattern of forcible displacement2034
and that “[t]hese crimes were not committed in a random and un-orchestrated manner, but rather
according to a common purpose.”2035 This eventually led the Trial Chamber to conclude that the
common purpose was to forcibly displace a number of Kosovo Albanians both within and outside
Kosovo through a widespread and systematic campaign of terror and violence.2036
(i) Causes of the displacement
616.

[ainovi}, Pavkovi}, and Luki} submit that in its analysis of the overall pattern of events, the

Trial Chamber erred in concluding that the reason for the departure of Kosovo Albanians from
Kosovo was the deliberate actions by the FRY and Serbian forces.2037 They assert that the Trial
Chamber violated the principle of in dubio pro reo since there were a number of other reasonable
explanations for the flight of the population from Kosovo.2038 They argue that civilians left due to:
(i) the NATO bombing, which caused civilian casualties and devastation as well as a shortage of
basic necessities;2039 and (ii) the fear of fighting between the KLA and the FRY and Serbian
forces.2040 In addition, Luki} submits that civilians left due to instructions and orders by the
KLA,2041 or in order to avoid forced mobilisation by the KLA2042 or retaliation from the KLA for
being “Serbian collaborators”.2043 Luki} also asserts that the causes of the exodus included the
creation of an “artificial humanitarian catastrophe” through an agreement between NATO and the
KLA,2044 and propaganda of non-FRY and Serbian media and NATO.2045 Furthermore, [ainovi}
and Luki} submit that, while the Trial Chamber acknowledged some of these factors, it failed to
2034

Trial Judgement, vol. 3, paras 41, 46, 94. See also ibid., vol. 3, para. 44.
Trial Judgement, vol. 3, para. 46.
2036
Trial Judgement, vol. 3, para. 95.
2037
[ainovi}’s Appeal Brief, paras 428-429; Pavkovi}’s Appeal Brief, para. 53; Luki}’s Appeal Brief, paras 201-221,
241, 362.
2038
Luki}’s Appeal Brief, paras 202-219, 240, 246, 363, 405; Luki}’s Reply Brief, para. 70; [ainovi}’s Appeal Brief,
paras 428-430; Pavkovi}’s Appeal Brief, para. 53. Luki} also avers that even some of the Prosecution witnesses, who
are Kosovo Albanians, testified that they had left their homes for reasons other than being evicted by the security forces
(Luki}’s Appeal Brief, paras 205, 242). See also Appeal Hearing, 14 Mar 2013, AT. 567-569.
2039
Luki}’s Appeal Brief, paras 207-208, 216-218, 235-239, 243(e)(f)(g), 363, 393; [ainovi}’s Appeal Brief, paras 428429, 431, 463-465; Pavkovi}’s Appeal Brief, paras 53, 55, referring to Karol John Drewienkiewicz, Exh. P2542.
See also Luki}’s Appeal Brief, para. 388. See also Appeal Hearing, 11 Mar 2013, AT. 169-170, 12 Mar 2013, AT. 314318.
2040
Luki}’s Appeal Brief, paras 209, 243(d), 363; Pavkovi}’s Appeal Brief, paras 53, 55-56; [ainovi}’s Appeal Brief,
paras 428, 430, referring to Pe}/Peja and \akovica/Gjakova and other parts of Kosovo as locations of such fighting.
2041
Luki}’s Appeal Brief, paras 200, 210, 212, 228(b)(c), 233, 243(a)(e), 363, 378-379, 394, in particular, asserting that
the KLA caused the movement of civilians in order “to hide among them and escape from encirclement”, and that
witness Joksi} prepared a list of villages which were abandoned due to KLA actions (Ljubivoje Joksi}, Exh. 6D1491,
paras 52-53; Exh. 6D775; Exh. 6D776). See also Luki}’s Reply Brief, paras 71-73.
2042
Luki}’s Appeal Brief, paras 214, 243(b), 363. See also Pavkovi}’s argument during the appeal hearing in this regard
(Appeal Hearing, 12 Mar 2013, AT. 315).
2043
Luki}’s Appeal Brief, para. 215. See also ibid., paras 243(c), 363.
2044
Luki}’s Appeal Brief, paras 219, 243(e), 363. See also ibid., paras 161, 213.
2045
Luki}’s Appeal Brief, paras 211, 243(e).
2035
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assess how many people left as a result of each specific reason and attributed the departure of
700,000 Kosovo Albanians solely to the actions of the FRY and Serbian forces.2046
617.

According to Luki}, the Trial Chamber also erred in concluding that the NATO bombing

was not the primary reason for the mass displacement of civilians based on evidence that people did
not leave Belgrade and other parts of the FRY which were also bombed by NATO.2047 He submits
that the Trial Chamber failed to consider that, in those parts of the FRY, there was no KLA which
forced the civilians to leave.2048 In addition, [ainovi} and Luki} argue that the Trial Chamber erred
when it assessed the impact of the NATO bombing in relation to each individual municipality in
Kosovo, instead of the whole of Kosovo and the FRY.2049 Luki} adds that the fact that there was no
mass departure of civilians prior to the NATO air campaign suggests that it was the cause of their
departure.2050
618.

[ainovi} and Luki} also contend that in finding the pattern of forcible displacement, the

Trial Chamber erred in “almost exclusively” relying on the testimony of Kosovo Albanians and
argue that in light of the unnatural consistency of their accounts on their forcible displacement by
VJ and MUP forces, the Trial Chamber should have found them unreliable.2051
619.

The Prosecution responds that on the basis of evidence regarding the specific offences

committed throughout Kosovo at the relevant time, the Trial Chamber reasonably identified an
overall pattern of crimes committed by the FRY and Serbian forces and found this to be the most
compelling evidence of the existence of the common criminal purpose.2052 The Prosecution further
argues that the Trial Chamber reasonably found that the FRY and Serbian forces’ campaign of
terror and violence caused the displacement of at least 700,000 Kosovo Albanians in about two

2046

[ainovi}’s Appeal Brief, paras 428-429, referring to Trial Judgement, vol. 2, paras 1175, 1178; Luki}’s Appeal
Brief, paras 386, 405, referring to Trial Judgement, vol. 3, paras 45-46, 95.
2047
Luki}’s Appeal Brief, para. 161, referring to Trial Judgement, vol. 2, para. 1176.
2048
Luki}’s Appeal Brief, para. 161.
2049
[ainovi}’s Appeal Brief, paras 463-465, also claiming that the NATO bombing transformed a limited conflict in
Kosovo to a general conflict in the whole of the FRY; Luki}’s Appeal Brief, paras 158-159, 234-238.
2050
Luki}’s Appeal Brief, para. 239, referring to Trial Judgement, vol. 2, para. 1177.
2051
[ainovi}’s Appeal Brief, paras 432-435; Luki}’s Appeal Brief, paras 160, 241, 364, 402, referring to the Trial
Judgement, vol. 1, para. 55, where the Trial Chamber found that Kosovo Albanian witnesses’ consistent denial of the
KLA’s presence seemed to “border upon the irrational”. See also Luki}’s Appeal Brief, paras 160, 206, 242, arguing
that some of the Kosovo Albanian witnesses changed their testimony under KLA pressure and that the Trial Chamber
should have rather relied upon the testimony of Defence witnesses who were VJ and MUP officers and presented “their
direct knowledge based on conversations with Albanians” according to which the latter were leaving due to the NATO
bombing and the KLA. During the appeal hearing, Pavkovi} also contested the reliability of the testimony of Kosovo
Albanian witnesses concerning the reason for their departure (Appeal Hearing, 12 Mar 2013, AT. 317, 374-375).
2052
Prosecution’s Response Brief ([ainovi}), paras 262-265; Prosecution’s Response Brief (Luki}), para. 177, referring,
inter alia, to Trial Judgement, vol. 3, paras 17, 46. See also Prosecution’s Response Brief (Pavkovi}), paras 16, 23.
See also Appeal Hearing, 11 Mar 2013, AT. 216, 221-228.
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months,2053 and that none of the other possible explanations for the displacement affected its finding
regarding the main cause for the displacement.2054 Moreover, the Prosecution submits that few
Kosovo Albanians left Kosovo for reasons unrelated to VJ and MUP actions and that the exact
number of such individuals was irrelevant.2055 Finally, the Prosecution submits that the Trial
Chamber carefully assessed the credibility of the Kosovo Albanian witnesses and extensively relied
on other corroborating evidence.2056
620.

The Appeals Chamber observes that the Trial Chamber carefully evaluated the evidence

concerning the causes of the Kosovo Albanians’ displacement. In particular, the Trial Chamber was
mindful of the fact that there was a continuing conflict between the KLA and the forces of the FRY
and Serbia and that the flood of Kosovo Albanians en masse across the borders began at the same
time as the NATO bombing.2057 Moreover, the Trial Chamber noted witness testimony referring to
reasons for their movement other than the conduct of the forces of the FRY and Serbia2058 as well as
the evidence relevant to KLA activity and the NATO bombing, including its overall effect with
regard to Kosovo and the FRY.2059 The Trial Chamber acknowledged that “in some parts of
Kosovo, […] people may have left their homes for different reasons, such as instructions from the
KLA, the desire to avoid being present while combat between the KLA and forces of the FRY and

2053

Prosecution’s Response Brief ([ainovi}), paras 274-275; Prosecution’s Response Brief (Luki}), paras 169, 173,
referring, inter alia, to Trial Judgement, vol. 2, para. 1178, ibid., vol. 3, para. 45. See also Appeal Hearing,
14 Mar 2013, AT. 549-551.
2054
Prosecution’s Response Brief ([ainovi}), paras 276-277, 316-318; Prosecution’s Response Brief (Pavkovi}),
para. 22; Prosecution’s Response Brief (Luki}), paras 160, 169-171, 173-175, 179. The Prosecution also argues that
Luki} merely repeats his submission at trial (Prosecution’s Response Brief (Luki}), paras 169-171, 173, 175-176).
2055
Prosecution’s Response Brief ([ainovi}), para. 277.
2056
Prosecution’s Response Brief ([ainovi}), paras 266-268; Prosecution’s Response Brief (Luki}), paras 172, 178,
referring, inter alia, to Trial Judgement, vol. 1, para. 50, ibid., vol. 2, para. 1175.
2057
Trial Judgement, vol. 2, para. 1177.
2058
Trial Judgement, vol. 2, paras 1152-1155, 1174, and references therein (as reasons for the flight of the civilians
from Kosovo, these witnesses referred, inter alia, to: (i) the fear of fighting between the FRY and Serbian forces on the
one hand, and the KLA and NATO on the other hand; (ii) fear of forcible mobilisation by the KLA; (iii) fear of NATO
bombing; (iv) KLA pressure on Kosovo Albanians to create an image of a humanitarian catastrophe; and (v) KLA
leaflets calling upon Kosovo Albanians to leave). See also e.g., Trial Judgement, vol. 2, paras 31-33, 84, 156, 190, 198,
227, 244, 278-286, 300, 532-533, 554-555, 640, 665-666, 672, 725, 757-758, 804-805, 820, 835, 865-866, 869, 886887, 907, 914-915, 941-942, 967, 1102. See also supra, section VI. Furthermore, the Appeals Chamber observes that
the Trial Chamber duly considered the testimony of the Prosecution witnesses which, according to Luki} (Luki}’s
Appeal Brief, paras 205, 242), mentioned reasons other than the conduct of the FRY and Serbian forces (Trial
Judgement, vol. 2, paras 52-53, 647, 756-758, 822, 979, 984, 993, 1003).
2059
The Trial Chamber’s examination of this evidence with regard to the individual municipalities is set out in e.g.,
Trial Judgement, vol. 2, paras 31-33, 57, 69, 104-115, 118-120, 143, 147, 153, 156, 158, 165, 174-177, 190, 230, 245259, 276, 278-279, 282, 285-286, 294, 296, 316, 473-477, 497, 524-528, 531, 554-555, 561, 567-570, 574, 596-600,
623, 628, 646, 657, 670-672, 677, 679, 697, 725-726, 728, 748-752, 756-758, 796-797, 814-815, 834-837, 869, 886887, 896-897, 899, 914-916, 941-942, 958, 960, 967, 973, 1009-1013, 1020, 1067, 1074, 1120, 1132, 1152-1155.
See also supra, section VI. Regarding the overall effect of the NATO bombing with regard to the territory of Kosovo as
well as Serbia and Montenegro, and damage and destruction to numerous targets therein, including buildings and
objects forming part of the Serbian civilian infrastructure, see Trial Judgement, vol. 1, paras 1209-1214; ibid., vol. 2,
para. 1176. This demonstrates that [ainovi}’s and Luki}’s arguments that the Trial Chamber omitted to consider the
overall impact of the NATO bombing ([ainovi}’s Appeal Brief, paras 463-465; Luki}’s Appeal Brief, paras 158-159,
234-238) are without merit.
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Serbia was taking place, or indeed the fact that NATO was bombing targets close to where they
lived.”2060
621.

However, the Trial Chamber also observed that none of the Kosovo Albanian witnesses

cited the NATO bombing as a reason for their departure2061 and that, while NATO bombs struck
targets across the FRY, people did not leave other parts of the FRY, including Belgrade, in the large
numbers in which people left Kosovo.2062 The Trial Chamber further considered the evidence
establishing that in only two locations people moved as a result of KLA action2063 and noted that,
while displaced Kosovo Albanians remained within Kosovo when the armed conflict between the
KLA and the forces of the FRY and Serbia intensified in 1998, the massive flight of people across
the borders began only on 24 March 1999.2064 In addition, the Trial Chamber took into account that
the KLA forces were small in contrast to the large number of VJ and MUP personnel deployed to
Kosovo between March and June 1999.2065 Furthermore, there was a significant body of evidence
showing the commission of numerous crimes by the forces of the FRY and Serbia in
13 municipalities of Kosovo during the relevant period.2066 This, as found by the Trial Chamber,
included “[t]he consistent eye-witness accounts of the systematic terrorisation of Kosovo Albanian
civilians by the forces of the FRY and Serbia, their removal from their homes, and the looting and
deliberate destruction of their property”.2067

2060

Trial Judgement, vol. 2, para. 1175.
Trial Judgement, vol. 2, para. 1175, wherein the Trial Chamber further stated that it gave “little weight to
anonymous hearsay from VJ and MUP officers about the reasons for the departure of Kosovo Albanians from their
homes” and noted that displaced Kosovo Albanians might have been reluctant to give the real reasons to these officers
wearing uniforms. Luki}’s argument that the Trial Chamber should have relied upon this evidence given by VJ and
MUP officers rather than Kosovo Albanian witnesses (Luki}’s Appeal Brief, para. 160; supra, fn. 2051) is dismissed as
it does not show any error in the Trial Chamber’s evaluation of contradicting evidence, which should not be lightly
disturbed by the Appeals Chamber (see Gali} Appeal Judgement, para. 300).
2062
Trial Judgement, vol. 2, para. 1176, referring to Spasoje Smiljani}, 17 Sep 2007, T. 15776-15777. Luki}’s argument
that the Trial Chamber failed to take into account the absence of the KLA in Belgrade and other parts of the FRY
excluding Kosovo (Luki}’s Appeal Brief, para. 161) is without merit, since this argument ignores the Trial Chamber’s
finding that only in two locations the movement of the Kosovo Albanians was a consequence of actions of the KLA
(Trial Judgement, vol. 2, para. 1175).
2063
Trial Judgement, vol. 2, para. 1175, specifying that those locations were in Vučitrn/Vushtrria municipality and in
Suva Reka/Suhareka municipality. See also Trial Judgement, vol. 2, paras 524-525, 554-555, 749, 757-758, 796, and
reference therein; supra, section VI.
2064
Trial Judgement, vol. 2, para. 1177.
2065
Trial Judgement, vol. 2, para. 1177, also finding that the KLA did not have the kinds of heavy equipment to which
the state forces had access.
2066
Trial Judgement, vol. 2, paras 1156, 1178; ibid., vol. 3, paras 41, 46. See also ibid., vol. 2, paras 1-1149, 1157-1174.
See also supra, section VI. During the appeal hearing, Pavkovi} contested the Trial Chamber’s reliance on the
testimony of former VJ soldiers, K90, K73, and K54 who described the expulsion of Kosovo Albanians from their
homes during the NATO air campaign (Appeal Hearing, 12 Mar 2013, AT. 323-325, referring to Trial Judgement,
vol. 2, para. 1172). The Appeals Chamber, however, dismisses his argument as he merely presented his own
interpretation of the testimony without showing any error on the part of the Trial Chamber. With regard to K90’s
testimony, see also supra, sub-section VI.B.5.(b)(ii)a.; infra, sub-section VII.B.3.(a)(iv).
2067
Trial Judgement, vol. 2, para. 1178. See also ibid., vol. 2, para. 1156.
2061
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622.

Consequently, the Trial Chamber concluded that there was a broad campaign of violence

against the Kosovo Albanian civilian population and that it was the deliberate actions of the forces
of the FRY and Serbia during this campaign that caused the departure of at least 700,000 Kosovo
Albanians from Kosovo between the end of March and the beginning of June 1999.2068 In so doing,
the Trial Chamber rejected the arguments by the Defence that the primary reasons for their mass
movement were the NATO bombing, the actions of the KLA, and the combat between the KLA and
the FRY and Serbian forces.2069 According to the Trial Chamber, these were “factors in the
complicated situation on the ground”, but “not the cause of over 700,000 people moving en masse
both within Kosovo and then across the border.”2070 Most of the contentions of [ainovi}, Pavkovi},
and Luki} merely repeat the alternative reasons for the Kosovo Albanians’ flight and fail to
demonstrate any error in the Trial Chamber’s findings. These submissions are accordingly
dismissed. In light of the overwhelming evidence demonstrating a clearly discernible pattern of
forcible displacement committed in Kosovo by the forces of the FRY and Serbia, the Appeals
Chamber also finds that [ainovi} and Luki} have failed to substantiate why it would have been
necessary to establish the number of people who left for each specific possible reason.
623.

[ainovi}’s and Luki}’s contentions that the Trial Chamber almost exclusively relied on the

witness testimony of Kosovo Albanians in making a finding on the overall pattern of events2071 are
misconceived, since the Trial Chamber relied not only on this testimony, but also on other
evidence.2072 Furthermore, while the Trial Chamber found the consistent denial of Kosovo Albanian
witnesses as to the KLA activity in their areas of residence untrustworthy,2073 it reasonably
considered that this did not render these witnesses wholly unreliable.2074 It was within the Trial
2068

Trial Judgement, vol. 2, para. 1178. See also ibid., vol. 2, para. 1156; ibid., vol. 3, para. 42. See also supra, subsection VI.B.12.
2069
Trial Judgement, vol. 2, paras 1175-1177. See also ibid., vol. 3, paras 42, 45. The Appeals Chamber further notes
that the Trial Chamber did not find many of the witnesses who asserted these alternative reasons to be entirely reliable,
and rejected parts of their testimony concerning the alternative reasons (see e.g., Trial Judgement, vol. 2, paras 83-84,
89, 244, 285, 468, 725, 826, 833, 894, 915, 956). The Appeals Chamber has confirmed a number of the Trial Chamber’s
findings on the credibility of these witnesses (see supra, section VI.).
2070
Trial Judgement, vol. 3, para. 45. See also ibid., vol. 3, para. 42.
2071
[ainovi}’s Appeal Brief, para. 432; Luki}’s Appeal Brief, paras 160, 241, 364, 402.
2072
Such evidence includes that provided by former VJ and MUP members (e.g., Trial Judgement, vol. 2, paras 74, 82,
145, 152-155, 163, 226, 228-237, 398-401, 469-470, 498, 536-537, 547, 831, 997, 1172-1174; ibid., vol. 3, para. 43),
foreign journalists (e.g., ibid., vol. 2, paras 423-429, 805, 848-850, 858), and expert witnesses (e.g., ibid., vol. 2,
paras 42, 137, 161, 509, 523, 609, 611-612, 615-618, 621, 1149) as well as various documentary evidence (e.g., ibid.,
vol. 2, paras 56-57, 216, 248).
2073
Trial Judgement, vol. 1, para. 55.
2074
In this regard, the Appeals Chamber recalls that it is not unreasonable for a trial chamber to accept certain parts of a
witness’s testimony and reject others (see Bo{koski and Tar~ulovski Appeal Judgement, para. 59; Kraji{nik Appeal
Judgement, para. 354; Blagojević and Joki} Appeal Judgement, para. 82; Kupreškić et al. Appeal Judgement, para. 333;
Muvunyi II Appeal Judgement, para. 26). For the same reasons, the Appeals Chamber dismisses Luki}’s general
submission that the Trial Chamber erred in law by finding some witnesses reliable on certain issues and not on others,
and by accepting parts of their testimony while rejecting others (Luki}’s Appeal Brief, paras 77, 80, 82, referring to
Trial Judgement, vol. 1, paras 50, 53, 64, and describing several characteristics witnesses allegedly exhibited which—
he purports—categorically render a witness’s evidence unreliable: inconsistency, bias (specifically, “evident hatred”),
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Chamber’s discretion2075 to find that the consistency in their testimony about their experiences of
expulsion and ensuing crimes, which was corroborated by other evidence, supports its conclusion
that there was a pattern of forcible displacement.2076 The arguments raised by [ainovi} and Luki} in
this regard are therefore dismissed.2077
624.

For the foregoing reasons, the Appeals Chamber dismisses the submissions of [ainovi},

Pavkovi}, and Luki} with regard to the causes underlying the displacement of Kosovo Albanians.
(ii) Use of the NATO bombing as an opportunity to launch an attack
625.

[ainovi} argues that the Trial Chamber erroneously found that the FRY and Serbian forces

used the start of the NATO bombing campaign “as an opportunity to launch a widespread and
systematic attack on villages”, leading to the flight of people from both these and neighbouring
villages.2078 [ainovi} contends that this finding is implausible considering that the war with NATO
created the most unfavourable circumstances for the FRY and Serbia to implement the alleged

and exaggeration; contra Prosecution’s Response Brief (Luki}), paras 92-94). Luki} also asserts that the Trial Chamber
unjustifiably blamed the Defence for lack of preparation during the Prosecution case and for the resulting failure to ask
Prosecution witnesses about contradictions that Defence witnesses brought to light in the Defence case (Luki}’s Appeal
Brief, paras 78-79, referring to Trial Judgement, vol. 1, para. 52; contra Prosecution’s Response Brief (Luki}),
para. 95). Luki}’s argument in this regard is neither substantiated nor identifies a finding to his detriment based on this
consideration by the Trial Chamber and, accordingly, is dismissed.
2075
Kupreškić et al. Appeal Judgement, paras 31-32; Nahimana et al. Appeal Judgement, para. 194, and references
therein; Bikindi Appeal Judgement, para. 116.
2076
See Trial Judgement, vol. 2, para. 1175, stating:
The Kosovo Albanian witnesses, who testified about their own expulsion and that of many others
from Kosovo, came from a broad cross-section of that community, generally with no connection to
one another beyond their victimisation, and it is inconceivable that they could or would all have
concocted such detailed and consistent accounts of the events that they experienced and witnessed.
2077
Luki} also claims that Kosovo Albanian witnesses changed their testimony under pressure by the KLA, referring to
Hyseni’s and Fazliji’s testimonies as examples (Luki}’s Appeal Brief, paras 206, 242, referring to Bedri Hyseni,
11 Sep 2006, T. 3110, Shaban Fazliji, 11 Apr 2008, T. 25227-25228 (private session)). However, Hyseni’s testimony
does not indicate any such pressure. Fazliji’s testimony has no link with witness evidence about the crimes on the
ground.
2078
[ainovi}’s Appeal Brief, paras 422, 462, referring to Trial Judgement, vol. 3, para. 41. Luki} also challenges this
finding, understanding it to mean that the FRY and Serbia provoked the NATO bombing in order to proceed with the
expulsion of the Kosovo Albanians (Luki}’s Appeal Brief, paras 196, 202, 390; contra Prosecution’s Response Brief
(Luki}), para. 167. See also Pavkovi}’s Appeal Brief, para. 44). This argument is a misconstruction of the Trial
Judgement and is therefore dismissed. The Trial Chamber did not find that the FRY and Serbia provoked the NATO
bombing, but found that the bombing provided the FRY and Serbian forces with an opportunity to launch a widespread
and systematic attack and displace Kosovo Albanians (Trial Judgement, vol. 3, paras 41, 92).
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common plan.2079 The Prosecution responds that the Trial Chamber reasonably found that the JCE
members used the NATO campaign as an opportunity to implement the common purpose.2080
626.

The Appeals Chamber recalls the Trial Chamber’s finding that the FRY and Serbian forces

used the NATO bombing as an opportunity to initiate a widespread and systematic attack aimed at
the expulsion of Kosovo Albanians,2081 as “this could all be done with plausible deniability because
it could be blamed not only upon the KLA, but upon NATO as well”.2082 By arguing that the NATO
bombing and the ensuing conflict between NATO and the FRY and Serbian forces created the
“most unfavourable” circumstances for the FRY and Serbia to implement the common purpose,
[ainovi} has failed to refer to any evidence supporting his contention.2083 His argument is thus
dismissed as unsubstantiated.
(iii) Target of the attack
627.

[ainovi} and Luki} contest the Trial Chamber’s finding that the objective of the widespread

and systematic attack launched by the FRY and Serbian forces was the “villages”.2084 [ainovi}
avers that the evidence shows that the VJ and the MUP legitimately targeted the KLA forces, which
had assumed positions in various villages, amidst the civilian population.2085 Luki} argues that the
KLA did not comply with the laws or customs of war and abused civilians by intermingling with
civilians and using them as shields.2086 He maintains that the Trial Chamber improperly expanded
2079

[ainovi}’s Appeal Brief, para. 423. See also Appeal Hearing, 11 Mar 2013, AT. 169. [ainovi} also argues that it
was unreasonable for the Trial Chamber to reach this conclusion, without making any finding as to why the NATO
campaign was initiated ([ainovi}’s Appeal Brief, paras 460-462; contra Prosecution’s Response Brief ([ainovi}),
paras 313-315). This argument is dismissed as it misrepresents the Trial Judgement. The Trial Chamber found that
international negotiators decided to abandon the negotiations and resort to the NATO air campaign because they were
faced with the FRY and Serbian authorities’ persistent intransigence on an international presence (see Trial Judgement,
vol. 1, paras 312-409, 1206-1207).
2080
Prosecution’s Response Brief ([ainovi}), paras 269-270, also asserting that [ainovi}’s argument in this regard
merely repeats his trial submission and should be summarily dismissed.
2081
Trial Judgement, vol. 3, paras 41, 92.
2082
Trial Judgement, vol. 3, para. 92. See also ibid., vol. 3 para. 41.
2083
During the appeal hearing, Pavkovi} also argued that the NATO bombing would have been the worst time for the
expulsion of Kosovo Albanians as NATO surveillance aircrafts were observing everything that was happening on the
ground during the bombing, without referring to any evidence supporting this assertion (Appeal Hearing, 12 Mar 2013,
AT. 280). His argument is thus dismissed as unfounded and speculative. Regarding the effect of the NATO bombing in
the territory of Kosovo as well as Serbia and Montenegro, see supra, para. 620.
2084
[ainovi}’s Appeal Brief, para. 424. See also Luki}’s Appeal Brief, para. 260.
2085
[ainovi}’s Appeal Brief, paras 424-427, referring to Vladimir Lazarevi}, 8 Nov 2007, T. 17917, Exh. P1966,
Exh. P1968, Exh. P1969, Exh. P1970, Exh. P1990, Exh. P2808, Exh. 3D690, Exh. 5D245, Exh. 5D249.
2086
Luki}’s Appeal Brief, paras 200, 226-228, 233. Luki}’s arguments that the Trial Chamber erred in finding that an
armed conflict existed “with the KLA, which was a terrorist organization” (Luki}’s Appeal Brief, para. 159) and that
the KLA was “an organized armed force that fought by legally acceptable means that complied with the laws or
customs of war” (Luki}’s Appeal Brief, paras 225-226; contra Prosecution’s Response Brief (Luki}), para. 196)
misrepresent the Trial Judgement. The Trial Chamber found the KLA to be an organised armed group (Trial Judgement,
vol. 1, paras 840-841). However, the Trial Chamber did not make any findings as to whether the KLA complied with
the laws or customs of war or whether it was a “terrorist” group (Trial Judgement, vol. 1, paras 795, 840-841), since it
was immaterial for the determination of the organised nature of the KLA and the existence of an armed conflict (Trial
Judgement, vol. 1, para. 791, correctly setting out the law in this regard). The Appeals Chamber does not see any error
in this approach. Luki}’s submissions in this regard are therefore dismissed.
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the definition of “civilian” to include KLA members who engaged in combat wearing civilian
clothes and that if the definition of “civilian” in international humanitarian law excluding
“combatants or fighters hors de combat” had been properly applied, the presence of a large number
of soldiers or combatants would have deprived the population of the civilian character.2087
628.

The Prosecution submits that the Trial Chamber correctly found that the FRY and Serbian

authorities conducted “an orchestrated, widespread and systematic campaign of terror and violence
against the Kosovo Albanian civilian population” and not simply legitimate operations against the
KLA.2088 The Prosecution adds that, having discussed evidence related to KLA activity and set
forth the correct law that the population need only be predominantly civilian, the Trial Chamber
carefully considered whether the VJ and the MUP were legitimately combating the KLA in each of
the relevant locations.2089
629.

The Appeals Chamber notes that the Trial Chamber carefully considered whether the VJ and

the MUP were engaged in legitimate combat against the KLA in each of the relevant locations and
took into account the KLA’s presence and activities.2090 It also examined evidence showing that in
several instances the KLA intermingled with civilians.2091 As a result, in some instances the Trial
Chamber did not find that an attack on the civilian population or criminal acts were established,
since it could not exclude the possibility that the concerned acts were part of legitimate operations
against the KLA.2092 In other instances, the Trial Chamber found that although the FRY and Serbian
forces targeted the KLA, they simultaneously attacked Kosovo Albanian civilians in the area in a
systematic manner.2093 Based on the specific findings with respect to each of the 13 municipalities,
the Trial Chamber concluded that the FRY and Serbian forces conducted a broad campaign of
violence directed against the Kosovo Albanian civilian population.2094 The general assertions of
[ainovi} and Luki} that the VJ and the MUP targeted the KLA intermingling with civilians fall
short of establishing any error in the Trial Chamber’s specific analysis as to each location, which
was the basis for its overall conclusion. For the same reason, Luki}’s general claim that the Trial
2087

Luki}’s Appeal Brief, paras 229-232, referring to Bla{ki} Appeal Judgement, para. 115, Gali} Appeal Judgement,
para. 50, Mrk{i} et al. Trial Judgement, para. 461, Article 50 of Additional Protocol to the Geneva Conventions of
12 August 1949, Relating to the Protection of Victims of International Armed Conflicts (Protocol I), Geneva,
8 June 1977 (“Additional Protocol I”).
2088
Prosecution’s Response Brief ([ainovi}), paras 271-273, referring to Trial Judgement, vol. 2, paras 1156, 1178,
ibid., vol. 3, para. 95.
2089
Prosecution’s Response Brief ([ainovi}), paras 272-273, and references therein; Prosecution’s Response Brief
(Luki}), para. 197, referring to Trial Judgement, vol. 1, paras 145-146, 797-820, ibid., vol. 2, paras 1179-1262.
2090
See e.g., Trial Judgement, vol. 2, paras 57, 69, 109-115, 147, 165, 174-177, 230, 245-259, 276, 278, 285, 294, 296,
316, 473-477, 497, 524-528, 561, 567-570, 574, 596-600, 623, 646, 657, 677, 679, 697, 726, 728, 748-752, 796-797,
814-815, 896-897, 899, 916, 958, 960, 1009-1013, 1020, 1067, 1074, 1102, 1120, 1132.
2091
See e.g., Trial Judgement, vol. 2, paras 294, 477, 734, 759, 767, 797. See also ibid., vol. 1, paras 828, 837-838.
2092
See e.g., Trial Judgement, vol. 2, paras 147, 552-555, 1258.
2093
Trial Judgement, vol. 2, paras 230, 259, 671-675, 679, 795-797, 1067, 1199, 1206, 1219.
2094
Trial Judgement, vol. 2, paras 1156, 1178.
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Chamber improperly expanded the definition of “civilian” is unsubstantiated. The Appeals
Chamber thus dismisses the arguments of [ainovi} and Luki} in this regard.
(iv) Use of Kosovo Albanians to deter the NATO bombing
630.

Pavkovi} and Luki} argue that Merita Deda, K90, and Momir Stojanovi} provided evidence

demonstrating the VJ’s attempt to prevent Kosovo Albanians from leaving their villages and contest
the Trial Chamber’s finding that such evidence does not undermine the general pattern of
displacement.2095 Pavkovi} also avers that the evidence shows the non-existence of a plan to expel
Kosovo Albanians.2096 More specifically, Pavkovi} and Luki} submit that: (i) Deda testified that she
and her convoy were ordered back to their villages by VJ soldiers on 28 April 1999;2097 (ii) K90
testified that it was decided at the command level of the VJ not to remove some Kosovo Albanians
from areas in which the VJ was operating because that would have left the VJ without the
protection of surrounding civilians and thus vulnerable to NATO attacks;2098 (iii) K90 further
clarified in court that his commander “never ordered the expulsion of villagers” to Albania and that
the population was not relocated until the shelling of cluster bombs by NATO around midApril 1999; 2099 and (iv) Stojanovi} provided corroborating testimony that there was no organised
plan of expulsion since the presence of civilians was a deterrent to the NATO bombing.2100 The
Prosecution responds that the fact that some Kosovo Albanians were instructed to go back to their
villages does not undermine the existence of a JCE to forcibly displace Kosovo Albanians.2101
631.

The Appeals Chamber observes that the Trial Chamber carefully assessed the testimony of

Deda, K90, and Stojanovi} in this regard2102 and concluded that this evidence did not undermine the
general pattern of displacement.2103 Moreover, the evidence that some Kosovo Albanians were
ordered back to their villages and used as protection against NATO attacks is in keeping with the
Trial Chamber’s finding that the common purpose was not to displace every Kosovo Albanian from
Kosovo, but to displace a sufficient number to tip the demographic balance of the region.2104

2095

Pavkovi}’s Appeal Brief, paras 57-58; Luki}’s Appeal Brief, paras 403-404.
Pavkovi}’s Appeal Brief, para. 58.
2097
Pavkovi}’s Appeal Brief, para. 57, referring to Exh. P2233, p. 4, Trial Judgement, vol. 3, para. 44.
2098
Pavkovi}’s Appeal Brief, paras 57-58; Luki}’s Appeal Brief, para. 404, referring to Trial Judgement, vol. 3,
para. 44.
2099
Pavkovi}’s Appeal Brief, para. 57; Luki}’s Appeal Brief, para. 403, referring to K90, 29 Jan 2007, T. 9273.
2100
Pavkovi}’s Appeal Brief, para. 58, referring to Trial Judgement, vol. 3, para. 44.
2101
Prosecution’s Response Brief (Pavkovi}), para. 24.
2102
Trial Judgement, vol. 3, para. 44. See also Merita Deda, Exh. P2233, p. 4.
2103
Trial Judgement, vol. 3, para. 44, rejecting Lazarevi}’s argument to the contrary.
2104
Trial Judgement, vol. 3, para. 95. In relation to this finding, [ainovi}, Pavkovi}, and Luki} argue that the ethnic
balance in Kosovo was eventually unchanged as 100,000 Serbs, almost half of the Serb population in Kosovo, had also
left Kosovo as a result of the NATO campaign, which actually tipped the demographic balance to the detriment of the
Serbs ([ainovi}’s Appeal Brief, para. 431; Pavkovi}’s Appeal Brief, para. 54; Luki}’s Appeal Brief, paras 244, 386388; contra Prosecution’s Response Brief ([ainovi}), paras 278-279). The Appeals Chamber dismisses this argument as
2096
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632.

Furthermore, the assertion of Pavkovi} and Luki} that K90 stated that his commander never

ordered the expulsion of villagers to Albania, takes his testimony out of context. As noted by the
Trial Chamber, K90 testified that he was ordered to direct the people towards Ðakovica/Gjakova
[town] and that civilians were not directed towards Albania until after cluster bombs were dropped
by NATO, but disagreed with the proposition that the villagers were removed because of the NATO
bombing.2105 The Trial Chamber also noted that while K90 described the removal of Kosovo
Albanians to Ðakovica/Gjakova town as “relocation”, he also stated that “[i]f [you’re] clearing up a
village, you’re expelling these people.”2106 Moreover, Pavkovi} has failed to demonstrate that the
Trial Chamber erred in its assessment of Stojanovi}’s evidence. The Trial Chamber was entitled to
partly rely on his testimony as corroboration for the use of some civilians as protection against
NATO attacks, while placing little weight on other parts of his evidence in which he denied having
heard of any plan to expel Kosovo Albanians from the area.2107
633.

Accordingly, the Appeals Chamber dismisses the submissions of Pavkovi} and Luki}

concerning the non-expulsion of Kosovo Albanians as protection from the NATO bombing.
(v) Conclusion
634.

[ainovi}, Pavkovi}, and Luki} have failed to show any error in the Trial Chamber’s findings

regarding the discernible pattern of forcible displacement and its reliance upon this pattern in
inferring a common purpose. The Appeals Chamber therefore dismisses all of their arguments in
this regard.
(b) Seizure of IDs
635.

The Trial Chamber found that the forces of the FRY and Serbia systematically confiscated

the IDs of Kosovo Albanians in the course of their displacement.2108 Noting that a number of
Kosovo Albanian witnesses had their IDs confiscated or witnessed other Kosovo Albanians having
their IDs seized “at the borders and, on occasion, as they were being expelled from their homes”, it
found that “this was a common practice, carried out primarily by members of the police.”2109 The
irrelevant, since the existence of a common purpose can be established regardless of whether the political goal of the
JCE has materialised as a result of the execution of the common purpose. [ainovi}’s argument that had there been a
common purpose to change the ethnic balance, the perpetrators of the crimes would not have allowed the Serbs to leave
([ainovi}’s Appeal Brief, para. 431) is also dismissed as unsubstantiated.
2105
Trial Judgement, vol. 3, fn. 84, referring to K90, 29 Jan 2007, T. 9273, ibid., 30 Jan 2007, T. 9407-9408.
2106
Trial Judgement, vol. 3, para. 43, referring to K90, 29 Jan 2007, T. 9271-9272, 9297-9298, 9302-9303, 9331, K90,
Exh. P2652, paras 40-45. See also supra, sub-section VI.B.5.(b)(ii)a.
2107
Trial Judgement, vol. 3, para. 44, referring to Momir Stojanovi}, 6 Dec 2007, T. 19732. See also infra, sub-section
VII.B.4.(a) where the Appeals Chamber affirms the Trial Chamber’s finding dismissing the testimony of witnesses
categorically denying the existence of a plan to expel Kosovo Albanians.
2108
Trial Judgement, vol. 3, para. 40. See also ibid., vol. 3, paras 34, 38.
2109
Trial Judgement, vol. 3, para. 38.
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Trial Chamber further found that many of the confiscated IDs were destroyed and concluded that
“the confiscation and destruction of [IDs] is some of the strongest evidence in the case going to
show that the events of spring 1999 in Kosovo were part of a common purpose.”2110
636.

[ainovi}, Pavkovi}, and Luki} contest the Trial Chamber’s finding that the confiscation and

destruction of IDs is “some of the strongest evidence” showing that “the events of spring 1999 in
Kosovo were part of a common purpose.”2111 They submit that the Trial Chamber failed to explain
the relevance of the seizure of IDs and how it contributed to the execution of the common purpose
to alter the ethnic balance.2112 In particular, [ainovi}, Pavkovi}, and Luki} challenge the Trial
Chamber’s findings concerning the scope and manner in which IDs were confiscated and argue that
in any event, the seizure of IDs could not have contributed to the execution of the common purpose,
given that it did not cause the loss of citizenship or make Kosovo Albanians’ return to Kosovo
difficult. The Appeals Chamber will address these arguments in turn.
(i) Confiscation of IDs as a common practice
637.

[ainovi}, Pavkovi}, and Luki} challenge the Trial Chamber’s finding that seizure of IDs

“was a common practice.”2113 In particular, [ainovi} submits that had a common plan to forcibly
displace the Kosovo Albanian population existed, it would have entailed a systematic seizure of IDs
everywhere in Kosovo and not merely at border crossings.2114 [ainovi} also contends that the
evidence shows that IDs were not seized from everyone and that cases of seizure of IDs, if any,
were “isolated incidents”.2115 Luki} asserts that although 62 Kosovo Albanian witnesses testified
before the Trial Chamber, it noted only the testimony of 26 Kosovo Albanians who gave evidence
of the confiscation of IDs at the border.2116 Luki} also points to two border crossings where no
witness stated that his or her ID was confiscated2117 and challenges the Trial Chamber’s reliance on
the testimony of Hamide Fondaj and Sadije Sadiku describing ID confiscation at another border
crossing.2118 Pavkovi} contends that, as the exact percentage of Kosovo Albanians whose IDs were
confiscated is unknown, there was no basis for the Trial Chamber to conclude that a “vast majority”
2110

Trial Judgement, vol. 3, para. 40.
Trial Judgement, vol. 3, para. 40; [ainovi}’s Appeal Brief, para. 421; Pavkovi}’s Appeal Brief, para. 51; Luki}’s
Appeal Brief, para. 504.
2112
[ainovi}’s Appeal Brief, para. 413; Pavkovi}’s Appeal Brief, para. 65; Luki}’s Appeal Brief, para. 504, referring to
Trial Judgement, vol. 3, para. 40.
2113
Luki}’s Appeal Brief, para. 505, referring to Trial Judgement, vol. 3, para. 38. The Appeals Chamber understands
[ainovi} and Pavkovi} to also challenge this finding from the context of their arguments (see [ainovi}’s Appeal Brief,
paras 418, 420; Pavkovi}’s Appeal Brief, paras 51, 59-62). See also Pavkovi}’s Reply Brief, para. 10.
2114
[ainovi}’s Appeal Brief, paras 418, 420.
2115
[ainovi}’s Appeal Brief, paras 418, 420.
2116
Luki}’s Appeal Brief, para. 507.
2117
Luki}’s Appeal Brief, para. 510, referring to the Ðeneral Janković/Hani i Elezit and Globočica/Glloboçica border
crossings.
2118
Luki}’s Appeal Brief, paras 508, 515, referring to the Vrbnica/Verbnica (Morina) border crossing.
2111
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of Kosovo Albanians were subject to this practice.2119 He adds that certain Kosovo Albanian
witnesses might have “enhanced their testimony in an anti-Serb manner.”2120
638.

In addition, [ainovi} argues that MUP officials denied the existence of any order to seize

IDs2121 and refers to Krsman Jeli}’s evidence that VJ unit commanders prohibited the inspection of
IDs.2122 Luki} adds that there is no evidence that he issued any order, instruction or
recommendation, or expressed support for the confiscation or destruction of IDs.2123
639.

The Prosecution responds that the Trial Chamber “reasonably concluded that confiscating

and destroying [IDs] of Kosovo Albanians was a ‘common practice’” of the FRY and Serbian
forces during the NATO campaign.2124 Contrary to [ainovi}’s argument that these were only
“isolated incidents”, the Prosecution maintains that the fact that IDs were not confiscated in a few
instances does not render the practice isolated.2125 In response to Pavkovi}, the Prosecution argues
that the Trial Chamber did not need to find that the vast majority of the forcibly displaced Kosovo
Albanians were subject to ID confiscation.2126 The Prosecution adds that Luki}’s argument about
the number of witnesses who testified on ID confiscation is undeveloped and that he also
misinterprets the Trial Chamber’s findings and the evidence.2127
640.

With regard to orders to seize Kosovo Albanians’ IDs, the Prosecution contends that

[ainovi} fails to show any error in the Trial Chamber’s decision not to rely on the evidence of MUP
officials denying such orders.2128 Concerning Jeli}’s evidence that VJ units were not authorized to
check IDs, the Prosecution responds that the Trial Chamber found Jeli} unreliable and that, at any
rate, it would not contradict its finding that primarily police forces confiscated IDs.2129

2119

Pavkovi}’s Appeal Brief, para. 62. See also Appeal Hearing, 12 Mar 2013, AT. 373-374. In support of this
contention, Pavkovi} refers to witness testimony allegedly showing that only a small percentage of Kosovo Albanians
was required to leave IDs at the ]afa Pru{it/Qafa e Prushit border crossing (Pavkovi}’s Appeal Brief, para. 61). He also
asserts that the Trial Chamber treated Kosovo Albanian witnesses who testified to the seizure of their IDs as if they
were representative of the whole Kosovo Albanian population (ibid., paras 59-60). See also Luki}’s Appeal Brief,
para. 512.
2120
Pavkovi}’s Appeal Brief, para. 60, arguing that negotiations on the status of Kosovo were ongoing during the trial.
2121
[ainovi}’s Appeal Brief, para. 417.
2122
[ainovi}’s Appeal Brief, para. 419, referring to Krsman Jeli}, 26 Nov 2007, T. 19023.
2123
Luki}’s Appeal Brief, para. 517.
2124
Prosecution’s Response Brief ([ainovi}), para. 282. See also Prosecution’s Response Brief (Pavkovi}), paras 25-26;
Prosecution’s Response Brief (Luki}), para. 180.
2125
Prosecution’s Response Brief ([ainovi}), paras 284-285, also arguing that his argument was reasonably rejected at
trial and referring, inter alia, to Pavkovi}’s Closing Brief, para. 359.
2126
Prosecution’s Response Brief (Pavkovi}), para. 26. The Prosecution further submits that the Trial Chamber
carefully considered the evidence of Kosovo Albanian witnesses while taking into account possible bias towards the
KLA (Prosecution’s Response Brief (Pavkovi}), para. 25).
2127
Prosecution’s Response Brief (Luki}), paras 184-185, referring, inter alia, to Trial Judgement, vol. 2, para. 531,
ibid., vol. 3, para. 35, fn. 64.
2128
Prosecution’s Response Brief ([ainovi}), para. 283.
2129
Prosecution’s Response Brief ([ainovi}), para. 286.
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641.

The Appeals Chamber finds that a reasonable trier of fact could have concluded that the

only reasonable inference was that the confiscation of IDs was a common practice.2130 The Trial
Chamber reached this conclusion based, inter alia, on the testimony of Kosovo Albanian witnesses
who gave evidence of the confiscation of IDs belonging to them and other Kosovo Albanians along
the border or in convoy on their way to the border as well as in various other locations, including
villages, towns, and fields in different municipalities.2131 The Trial Chamber further relied on
evidence of witnesses from the FRY and Serbian forces describing ID confiscation.2132 The Trial
Chamber also considered the evidence of a number of witnesses depicting the organised manner in
which large numbers of IDs were confiscated.2133 Furthermore, in reaching its conclusion, the Trial
Chamber took into account that IDs were not confiscated from all Kosovo Albanians. It observed
that “₣ağ few of [the] witnesses [in convoys to the border] were not subject to confiscation of their
identification, but the majority testified to [ID] confiscation at the border by the forces of the FRY
and Serbia.”2134
642.

[ainovi}’s and Luki}’s arguments concerning Kosovo Albanian witnesses who did not

testify to ID confiscation or who testified that they were not subject to it2135 are mere attempts to
2130

Trial Judgement, vol. 3, para. 38.
Regarding ID confiscation at the border or on the way to the border (for instance, at or en route to the
Vrbnica/Vërbnica (Morina) border crossing to Albania; the Ćafa Prušit/Qafa e Prushit border crossing to Albania;
Ðeneral Janković/Hani i Elezit adjacent to the border with Macedonia; and Miratovac close to the border with
Macedonia), see Trial Judgement, vol. 2, paras 28-29, 67, 75, 139, 147, 184, 208, 225, 266-268, 275, 277, 281, 285,
375, 457, 514-515, 530-531, 717, 724, 782, 860, 936, and references therein; ibid., vol. 3, paras 32-33, 35, and
references therein. Other locations in which IDs were confiscated include a field in De~ani/Deçan municipality, a house
in the village of Korenica/Korenicë in Ðjakovica/Gjakova municipality, sites in and around houses in
Du{anovo/Dushanova in Prizren municipality (see ibid., vol. 2, para. 269), the forest near Celina in Orahovac/Rahovec
municipality, a railway bridge in Bela Crkva/Bellacërka in Orahovac/Rahovec municipality, the woods in Mala
Kruša/Krusha e Vogël municipality, a meadow in Srbica/Skenderaj municipality, and a house in Pri{tina/Prishtina town
in Priština/Prishtina municipality (see ibid., vol. 2, paras 60, 273, 276, 323, 351, 410, 656, 673, 842, and references
therein; ibid., vol. 3, paras 35-36, and references therein).
2132
See Trial Judgement, vol. 3, paras 32, 34, 39, and references therein. In addition, see ibid., vol. 3, para. 39, referring
to the testimony of a former KVM observer, Richard Ciaglinski, who saw a very large pile of Kosovo Albanians’
documents, including IDs and passports, being burned at the MUP office in Pri{tina/Prishtina (Richard Ciaglinski,
17 Nov 2006, T. 6848-6850; ibid., 21 Nov 2006, T. 6983-6987; Richard Ciaglinski, Exh. P2489, T. 3210-3211).
2133
For instance, the Trial Chamber noted that: (i) at Vrbnica/Vërbnica (Morina) border crossing, four witnesses
reported that the confiscated IDs were thrown into a box or basket, and described the quantity of IDs there as “‘a heap’,
‘a hill’, or ‘a pile’” (Trial Judgement, vol. 3, para. 33, and references therein); and (ii) at ]afa Pru{it/Qafa e Prushit
border crossing, witnesses testified that there was a box where the MUP threw the confiscated IDs (Trial Judgement,
vol. 3, para. 33, and references therein). The Appeals Chamber further recalls that the Trial Chamber specifically cited
some witnesses’ descriptions of confiscation of IDs, which show that not only the witnesses but also others who were
with them in the respective convoys or groups were almost all subject to the confiscation of IDs (Trial Judgement,
vol. 3, para. 32, fn. 47, citing Sabit Kadriu, Exh. P2377, p. 20, Rahim Latifi, Exh. P2381, p. 3, Martin Pnishi,
Exh. P2236, 4 Apr 2000, p. 4, Mehmet Mazrekaj, 3 Nov 2006, T. 5813, 5838).
2134
Trial Judgement, vol. 3, para. 32.
2135
[ainovi}’s Appeal Brief, para. 418; Luki}’s Appeal Brief, para. 507. See also Luki}’s Appeal Brief, para. 510,
concerning two border crossings about which no witness mentioned confiscation of his or her ID. The Appeals
Chamber notes that while Bala, as Luki} points out, did not testify to the confiscation of her own ID, she mentioned that
at one of the two border-crossings in question (Ðeneral Janković/Hani i Elezit) she saw Serb forces demanding IDs
from male Kosovo Albanians and tearing them up and heard from many other Kosovo Albanian men in her convoy that
their IDs had been confiscated (see Trial Judgement, vol. 2, para. 860; ibid., vol. 3, para. 32, referring to Nazlie Bala,
23 Aug 2006, T. 2173, 2191-2192, Nazlie Bala, Exh. P2262, p. 8).
2131
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introduce their own interpretation of the evidence without showing any error in the Trial Chamber’s
assessment of the totality of the evidence in this regard. Nor do Luki}’s challenges to the Trial
Chamber’s reliance on the testimony of Fondaj and Sadiku regarding ID confiscation demonstrate
any error on the part of the Trial Chamber.2136 [ainovi}’s submission stressing the fact that IDs had
not been seized “everywhere”2137 is also unpersuasive, since consistent practice of ID confiscation
mainly at border crossings and en route to the border can still suggest the existence of a common
practice.
643.

Furthermore, in light of the evidence showing a consistent pattern of the confiscation of IDs

as recounted above, the Appeals Chamber is not persuaded by Pavkovi}’s argument that there was
no basis for the Trial Chamber to conclude that a “vast majority” of Kosovo Albanians were subject
to this practice.2138 While the evidence did not establish the percentage of people whose IDs had
been confiscated, it provided a sufficient basis for the Trial Chamber to reasonably conclude that
the confiscation was a common practice.
644.

Neither is the Appeals Chamber persuaded by Pavkovi}’s argument that certain Kosovo

Albanian witnesses might have “enhanced their testimony in an anti-Serb manner” as the Trial
Chamber itself expressed its reservations as to the denial of Kosovo Albanian witnesses regarding
the KLA’s activity or presence.2139 Given that a trial chamber can reasonably accept certain parts of
a witness’s testimony and reject others,2140 Pavkovi} has failed to show that it was unreasonable for

2136

According to Luki}, the Trial Chamber’s observation that “at the Vrbnica/Verbnica (Morina) border crossing,
witnesses reported the burning of Kosovo Albanian identity documents after their confiscation by the forces of the FRY
and Serbia” is based on a misinterpretation of the evidence of Fondaj, who in fact stated that the police had properly
treated her group (Luki}’s Appeal Brief, para. 515, referring to Hamide Fondaj, Exh. P2283, p. 5). However, this
finding was based on the evidence of Popaj and Sadiku, who were eye-witnesses to the confiscation and destruction of
documents including IDs and passports (Trial Judgement, vol. 3, para. 35. fn. 64, referring to Sabri Popaj, Exh. P2446,
p. 12, Sadije Sadiku, 18 Aug 2006, T. 1903), and Fondaj’s evidence that while she and her group were not subject to ID
confiscation at the border crossing (Trial Judgement, vol. 3, para. 32, referring to Hamide Fondaj, Exh. P2283, p. 5),
“₣tğhose people in the convoy who crossed two hours later were beaten and all their ID cards were taken away and
burnt” (Trial Judgement, vol. 3, para. 35, fn. 64, referring to Hamide Fondaj, Exh. P2283, p. 5). Luki} also asserts that
Sadiku, who stated that her documents were taken at the border crossing, was never issued any passport by the Serbian
Government and therefore that her documents could not have been seized in 1999 (Luki}’s Appeal Brief, para. 508,
referring to Exh. 6D1324, Petar Dujkovi}, 28 Feb 2008, T. 23355-23356). This submission is unsupported by the
evidence to which Luki} refers and does not contradict her testimony that she and others in her convoy were stopped by
the border police at a checkpoint and forced to give their “IDs, passports, whatever [they] had on [them]”, which were
subsequently burned (Sadije Sadiku, 18 Aug 2006, T. 1903; Sadije Sadiku, Exh. P2256, para. 38). Consequently, Luki}
neither shows a misinterpretation by the Trial Chamber of Fondaj’s evidence nor demonstrates why its finding does not
stand on the basis of Popaj’s and Sadiku’s eye-witness accounts and the portion of Fondaj’s evidence as to what she
later learned.
2137
[ainovi}’s Appeal Brief, paras 418, 420.
2138
Pavkovi}’s Appeal Brief, para. 62.
2139
Pavkovi}’s Appeal Brief, paras 59-60, referring, inter alia, to Trial Judgement, vol. 1, para. 55.
2140
See Bo{koski and Tar~ulovski Appeal Judgement, para. 59; Kraji{nik Appeal Judgement, para. 354; Blagojević and
Joki} Appeal Judgement, para. 82; Kupreškić et al. Appeal Judgement, para. 333; Muvunyi II Appeal Judgement,
para. 26.
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the Trial Chamber to rely on the evidence of Kosovo Albanian witnesses concerning ID
confiscation.
645.

[ainovi}’s submission that MUP officials denied the existence of orders to seize IDs2141 is a

mere assertion that the Trial Chamber failed to give sufficient weight to certain pieces of evidence
without showing any error in its evaluation of the relevant evidence. The Trial Chamber was aware
of the testimony of Neboj{a Ognjenovi} and Petar Dujkovi}, both police personnel, who denied
receiving orders or ordering anyone to seize IDs from Kosovo Albanians crossing the border.2142
However, it did not rely on their evidence in light of the overwhelming evidence of the extensive
seizure of IDs2143 as well as other witness testimony referring to orders within the VJ and the MUP
to confiscate or destroy Kosovo Albanians’ IDs.2144 Furthermore, Luki}’s submission that there is
no evidence that he issued orders for ID confiscation2145 does not demonstrate why the Trial
Chamber’s finding cannot stand on the basis of other evidence.
646.

Moreover, with regard to Jeli}’s evidence that VJ unit commanders prohibited the inspection

of IDs,2146 the Appeals Chamber recalls that the Trial Chamber identified several indicia
diminishing Jeli}’s credibility and doubted the reliability of his testimony where it clashed with that
of other witnesses.2147 Given that there was evidence which conflicted with Jeli}’s testimony,2148 the
Trial Chamber was consistent in declining to rely on his evidence in this respect. [ainovi} has failed
to demonstrate any error in its assessment of his evidence.
647.

Consequently, [ainovi}, Pavkovi}, and Luki} have failed to demonstrate that the Trial

Chamber was unreasonable in concluding that a common practice of ID confiscation existed.

2141

[ainovi}’s Appeal Brief, para. 417, read together with ibid., paras 418-420.
Trial Judgement, vol. 3, para. 37, and references therein. As for these witnesses’ affiliations, see Trial Judgement,
vol. 2, paras 280, 284.
2143
See Trial Judgement, vol. 3, paras 37-38. The Appeals Chamber also recalls that the Trial Chamber did not consider
Ognjenovi} to be generally credible (Trial Judgement, vol. 2, para. 244).
2144
Trial Judgement, vol. 3, paras 34, 39, wherein the Trial Chamber refers to the evidence of K89, a VJ soldier in
\akovica/Gjakova, who was told by his commanding officer to tear apart Kosovo Albanians’ IDs (K89, 24 Jan 2007,
T. 9124; ibid., 25 Jan 2007, 9154-9156, 9201), and the evidence of K54, a VJ soldier, who was informed by a colleague
that the police were under orders to confiscate IDs of Kosovo Albanians at one border crossing (K54, 26 Feb 2007,
T. 10520). Regarding K89’s evidence, see also infra, para. 651.
2145
Luki}’s Appeal Brief, para. 517.
2146
[ainovi}’s Appeal Brief, para. 419, referring to Krsman Jeli}, 26 Nov 2007, T. 19023.
2147
Trial Judgement, vol. 2, para. 956, stating that: (i) Jeli} frequently changed his own testimony when confronted with
contradictory evidence; (ii) Jeli} denied allegations with general statements, which were subsequently shown to be
wrong; and (iii) Jeli}’s general explanations were often not credible. See also supra, para. 359.
2148
See supra, para. 645.
2142
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(ii) Whether the common purpose could be inferred from the seizure of IDs
648.

[ainovi}, Pavkovi}, and Luki} assert that the seizure of IDs could not have contributed to

the implementation of the common purpose, and thus could not have been part of it,2149 since
Kosovo Albanian citizens of the FRY whose IDs were seized did not lose their citizenship as a
result,2150 nor did they encounter any problems on their return to Kosovo.2151 [ainovi} also contends
that the Trial Chamber’s conclusion regarding the seizure of IDs in the context of the common
purpose contradicts its finding in relation to Milutinovi}’s decree concerning IDs, namely, that the
loss of IDs did not simultaneously mean the loss of citizenship.2152 In addition, Luki} argues that
passports, rather than IDs, were required to cross the state border to return to Kosovo.2153 In the
same context, Pavkovi} contends that when rejecting his assertion that there was no plan to
confiscate IDs, the Trial Chamber erroneously relied upon the evidence of K89.2154
649.

In response, the Prosecution maintains that the confiscation and destruction of IDs as part of

the forcible displacement of Kosovo Albanians was not “a legal procedural matter ruled by the laws
of FRY/Serbia”, but rather “violent conduct which took place during the criminal execution of the
JCE.”2155 It submits that the Trial Chamber reasonably found that although ethnic Albanian citizens
of the FRY did not lose their citizenship by deprivation of their IDs, without IDs it would be more
difficult for forcibly displaced Kosovo Albanians to prove their identity and citizenship and thus to
return.2156 According to the Prosecution, it is irrelevant whether the seizure and destruction of the
IDs implied the loss of citizenship.2157 Furthermore, the Prosecution asserts that Luki} merely
repeats his submission at trial that passports, and not IDs, were needed to cross the state border.2158
With respect to Pavkovi}’s contention regarding K89’s evidence, the Prosecution submits that the
Trial Chamber properly accepted this evidence.2159
650.

As to the legal effect of the seizure of IDs, the Appeals Chamber recalls that the Trial

Chamber was cognisant of the relevant legislation and decrees concerning IDs and citizenship,
2149

Pavkovi}’s Appeal Brief, paras 63, 65-68; [ainovi}’s Appeal Brief, para. 416; Luki}’s Appeal Brief, para. 504.
Luki}’s Appeal Brief, para. 514; Pavkovi}’s Appeal Brief, para. 67, referring to Trial Judgement, vol. 3, para. 172.
See also [ainovi}’s Appeal Brief, para. 421.
2151
Luki}’s Appeal Brief, para. 504; [ainovi}’s Appeal Brief, paras 416, 420; Pavkovi}’s Appeal Brief, paras 67-68,
referring to Trial Judgement, vol. 3, para. 172. See also Pavkovi}’s Appeal Brief, para. 63, referring to the Constitution
of the FRY and the Law on Yugoslav Citizenship. [ainovi} and Luki} further argue that because records were kept, lost
IDs could have been easily re-issued ([ainovi}’s Appeal Brief, paras 414-416; Luki}’s Appeal Brief, paras 506, 509).
2152
[ainovi}’s Appeal Brief, para. 421, referring to Trial Judgement, vol. 3, para. 164.
2153
Luki}’s Appeal Brief, para. 513.
2154
Pavkovi}’s Appeal Brief, para. 64, referring to Trial Judgement, vol. 3, para. 34.
2155
Prosecution’s Response Brief (Pavkovi}), para. 26 (internal reference omitted).
2156
Prosecution’s Response Brief ([ainovi}), para. 287; Prosecution’s Response Brief (Luki}), para. 182, referring to
Trial Judgement, vol. 3, paras 166, 172.
2157
Prosecution’s Response Brief (Luki}), para. 182. See also Prosecution’s Response Brief ([ainovi}), para. 288.
2158
Prosecution’s Response Brief (Luki}), para. 183, requesting summary dismissal of this argument.
2159
Prosecution’s Response Brief (Pavkovi}), para. 27, referring to Trial Judgement, vol. 3, para. 34.
2150
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including Milutinovi}’s Decree on Identity Cards During the State of War,2160 as well as the
testimony of an expert witness, Branislav Simonovi}, referring to the FRY Constitution.2161 Having
examined this evidence, the Trial Chamber acknowledged that “the Kosovo Albanian citizens of the
FRY whose [IDs] were seized did not lose their citizenship as a result”2162 and that it “received no
evidence of Kosovo Albanians encountering problems on their return to Kosovo because of the loss
of the [IDs].”2163 Nonetheless, the Trial Chamber also found, on the basis of the evidence, that
“proving identity and thus citizenship would be easier for a person in possession of a Yugoslav
identity document”.2164
651.

In any event, given that the Trial Chamber found that ID confiscation was conducted in the

context of a broad campaign of violence against Kosovo Albanians, against the background of a
clear pattern of their forcible displacement,2165 and in light of its finding on the extensive scale of
ID confiscation as a common practice,2166 the Appeals Chamber is of the view that it was not
unreasonable for the Trial Chamber to consider the seizure of IDs – irrespective of its legal
consequences – as circumstantial evidence from which the existence of a common purpose could be
inferred. In particular, the Trial Chamber rejected Pavkovi}’s argument that the ID confiscation was
not part of a plan in light of the testimony of VJ soldier K89 that his commanding officer told him
that “not a single Albanian ear was to remain in Kosovo and that their identification papers were to
be torn, so as to prevent them from coming back.”2167 Furthermore, the Trial Chamber considered
2160

Trial Judgement, vol. 3, para. 164, referring, inter alia, to Exh. 1D226, Exh. P993.
Trial Judgement, vol. 3, para. 166, referring, inter alia, to Branislav Simonovi}, 17 Apr 2008, T. 25635-25636,
25639-25642, Exh. 6D668, p. 44.
2162
Trial Judgement, vol. 3, para. 172. See also ibid., vol. 3, para. 164.
2163
Trial Judgement, vol. 3, para. 172. The Trial Chamber was also aware of the evidence that IDs were of no use at the
state border crossings (Trial Judgement, vol. 3, para. 166, referring to Exh. 6D668, p. 44). Luki}’s argument that
passports, not IDs, were required to cross the state border merely repeats his contention at trial (Luki}’s Closing Brief,
para. 210) without showing any error on the part of the Trial Chamber and is therefore dismissed.
2164
Trial Judgement, vol. 3, para. 172. See also ibid., vol. 3, para. 166, referring to Branislav Simonovi}, 17 Apr 2008,
T. 25638-25639. [ainovi}’s and Luki}’s arguments that lost IDs could have been easily re-issued since records were
kept ([ainovi}’s Appeal Brief, paras 414-416; Luki}’s Appeal Brief, paras 506, 509) ignore the Trial Chamber’s
evaluation of the relevant evidence in this regard and merely seek to substitute it with their own evaluation. The
Appeals Chamber notes that the Trial Chamber conducted the analysis on the legal effect of the seizure of IDs in the
section of the Trial Judgement concerning Milutinovi}’s individual criminal responsibility (see Trial Judgement, vol. 3,
paras 161-173).
2165
Trial Judgement, vol. 2, paras 1156, 1177-1178; ibid., vol. 3, paras 40-46. See also supra, sub-section VII.B.3.(a).
2166
See e.g. Trial Judgement, vol. 3, paras 32-36, in particular, para. 34. See also supra, sub-section VII.B.3.(b)(i).
2167
Trial Judgement, vol. 3, para. 34, referring to K89, 24 Jan 2007, T. 9124. The Appeals Chamber finds Pavkovi}’s
submission that K89 would not have received such an instruction since his mortar unit, being in charge of long-range
weapons, would not have encountered civilians (Pavkovi}’s Appeal Brief, para. 64), to be speculative and unsupported
by any evidence. Pavkovi}’s suggestion that the instruction referred to terrorists rather than to Kosovo Albanian
civilians since it was given on 25 March 1999, allegedly before there were any refugees (Pavkovi}’s Appeal Brief,
para. 64) is also speculative. While K89 stated that he did not know whether his commanding officer meant terrorists or
other persons (K89, 25 Jan 2007, T. 9179. See also ibid., 25 Jan 2007, T. 9180-9183, 9200-9203), the Trial Chamber
reasonably relied on K89’s testimony in light of his own account that he subsequently saw VJ members confiscating
and destroying IDs of women, children and elderly people in a large column in \akovica/Gjakova (Trial Judgement,
vol. 3, paras 34, 39, referring to K89, 24 Jan 2007, T. 9124, ibid., 25 Jan 2007, T. 9154-9156, 9201) as well as the other
ample evidence showing the extensive seizure and destruction of IDs, as discussed above.
2161
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evidence of derogatory comments and violence by police and army members while seizing IDs as
well as evidence of the extensive destruction of confiscated IDs.2168 Such evidence includes: (i) the
testimony of a Kosovo Albanian witness that “₣Kosovo Albanians who had reached the Albanian
borderğ were told by the policemen that the reason for [the confiscation of IDs] was that they did
not need ₣the IDsğ anymore because they would never come back to Kosovo and would live in
Albania”;2169 (ii) the evidence of other Kosovo Albanian witnesses that the Serbian and FRY forces
who took away their IDs tore them up and told them to leave Kosovo;2170 and (iii) the testimony of
various witnesses referring to the burning of piles of confiscated IDs.2171 The Appeals Chamber
thus finds that [ainovi}, Pavkovi}, and Luki} have failed to show how the apparent absence of legal
consequences of the seizure of IDs would render the Trial Chamber’s inference of a common
purpose based on the evidence described above erroneous.2172
(iii) Conclusion
652.

In light of the above, [ainovi}, Pavkovi}, and Luki} have not demonstrated that the Trial

Chamber erred in finding that the seizure of Kosovo Albanian’s IDs was a common practice and
that this practice, combined with the destruction of many of the confiscated IDs, indicated that “the
events of spring 1999 in Kosovo were part of a common purpose.”2173 Therefore, their arguments
concerning the seizure of IDs are dismissed.
(c) Conclusion
653.

[ainovi}, Pavkovi}, and Luki} have failed to demonstrate that the Trial Chamber erred in its

assessment of the evidence regarding the pattern of forcible displacement of Kosovo Albanians and
the confiscation of their IDs. As noted above, while the Trial Chamber inferred the existence of a
common purpose from several factors, it placed the most weight on these two factors.2174

2168

Trial Judgement, vol. 2, paras 273, 351, 457, 530, 842; ibid., vol. 3, paras 34-36, 39.
Trial Judgement, vol. 2, para. 457, referring to Ali Hoti, 27 Sep 2006, T. 4157.
2170
See, e.g., Trial Judgement, vol. 2, paras 28-29, 194, 273, 276, 351, 514, 530, 842; ibid., vol. 3, para. 36, and
references therein.
2171
Trial Judgement, vol. 3, paras 35-36, 39, and references therein.
2172
The Appeals Chamber also dismisses Luki}’s argument that none of the Kosovo Albanian witnesses stated that they
were searched by policemen when they said that they did not have their IDs (Luki}’s Appeal Brief, para. 512; contra
Prosecution’s Response Brief (Luki}), para. 185), as he ignores the Trial Chamber’s relevant findings. His assertion that
the confiscated documents could have been invalid IDs issued by the KLA (Luki}’s Appeal Brief, para. 511, referring
to Exh. 6D665; contra Prosecution’s Response Brief (Luki}), para. 183) is also dismissed, as he merely repeats his
submission at trial (Luki}’s Closing Brief, paras 213-214) without showing any error on the part of the Trial Chamber.
2173
Trial Judgement, vol. 3, para. 40. See also ibid., vol. 3, para. 38.
2174
Trial Judgement, vol. 3, paras 17, 30-46.
2169
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654.

As [ainovi}, Pavkovi}, and Luki} assert, these two factors are indeed circumstantial.2175

Yet, in view of the magnitude of forcible displacement committed in an orchestrated manner and
showing a discernible pattern as well as the extensive seizure and destruction of IDs during the
forcible displacement, the Appeals Chamber is satisfied that the evidence regarding these two
factors is sufficient for a reasonable trier of fact to find that the only reasonable inference is that a
common purpose to forcibly displace a number of Kosovo Albanians existed.2176 Consequently, it is
not necessary for the Appeals Chamber to address the arguments raised by [ainovi}, Pavkovi}, and
Luki} asserting errors in the Trial Chamber’s findings on the remaining factors, since such errors,
even if established, would not have any impact upon the Trial Chamber’s conclusion as to the
existence of the common purpose.
4. Evidence militating against the existence of a common purpose
655.

In addition to the challenges addressed above, [ainovi}, Pavkovi}, and Luki} advance

arguments pointing to evidence allegedly militating against the finding that a common purpose
existed and argue that the Trial Chamber erred in its assessment of this evidence. The Appeals
Chamber now turns to address their arguments in this regard.2177
(a) Evidence undermining the existence of a common purpose
656.

[ainovi}, Pavkovi}, and Luki} argue that the Trial Chamber erroneously dismissed evidence

showing that a common purpose did not exist.2178 [ainovi} and Luki} aver that a number of
witnesses denied ever hearing about a plan or the intention to expel Kosovo Albanians in order to
alter the ethnic balance in Kosovo.2179 Luki} and Pavkovi} further contest the Trial Chamber’s
finding on the reliability of these witnesses and submit that it failed to refer to any evidence in
2175

[ainovi}’s Appeal Brief, paras 444-445; Pavkovi}’s Appeal Brief, paras 25-26; Luki}’s Appeal Brief, paras 202,
359.
2176
Trial Judgement, vol. 3, paras 95-96.
2177
The Appeals Chamber summarily dismisses Pavkovi}’s unfounded argument that the Kosovo Albanians’ illpreparation for travel when they fled does not show any advanced planning or coordination (Pavkovi}’s Appeal Brief,
para. 56) as well as Luki}’s speculative and unsubstantiated arguments that, since the territorial integrity of Serbia was
guaranteed by its Constitution and other international legal instruments, it would not have been necessary to try to
ensure continued control over Kosovo by criminal means (Luki}’s Appeal Brief, paras 381-384; contra Prosecution’s
Response Brief (Luki}), para. 164) and that, as the international community closely observed the entire situation in the
FRY and Serbia, if a plan of expulsion existed, it would have been known (Luki}’s Appeal Brief, para. 196; contra
Prosecution’s Response Brief (Luki}), para. 163). Pavkovi}’s same argument during the appeal hearing pointing to the
close observation by the international community is also dismissed as unsubstantiated (Appeal Hearing, 12 Mar 2013,
AT. 279-280). Pavkovi}’s submission that at a meeting on 29 October 1998 he made a statement that the plan was not
to kill or expel all the Kosovo Albanians but rather to destroy terrorist forces (Pavkovi}’s Appeal Brief, paras 182-183,
referring to Exh. P2166, p. 3) is also dismissed, as he has failed to demonstrate how his statement undermines the Trial
Chamber’s finding of the existence of a common purpose to forcibly displace the Kosovo Albanian population at the
time of the crimes alleged in the Indictment.
2178
[ainovi}’s Appeal Brief, para. 446, referring to [ainovi}’s Closing Brief, paras 872-874; Luki}’s Appeal Brief,
paras 360, 395. See also Pavkovi}’s Appeal Brief, para. 49.

262
Case No. IT-05-87-A

23 January 2014

support of its finding.2180 In addition, [ainovi}, Pavkovi}, and Luki} argue that neither documentary
evidence nor “insider” witness testimony mentions the formation or existence of a plan to expel
Kosovo Albanians.2181 In particular, [ainovi} and Pavkovi} maintain that none of the reports from
the intelligence service or the records of secret meetings contain any indication of such a plan
despite their confidential nature.2182
657.

The Prosecution responds that the submissions of [ainovi} and Luki} regarding witnesses

who denied the existence of a plan to expel Kosovo Albanians are unfounded and merely repeat
their arguments at trial.2183 It submits that [ainovi} fails to show any error in the Trial Chamber’s
assessment of the evidence or credibility of these witnesses.2184 In response to [ainovi} and
Pavkovi}, the Prosecution also argues that based on a solid body of evidence, the Trial Chamber
properly concluded that there was a common purpose notwithstanding the lack of documentary
evidence mentioning a JCE to forcibly displace Kosovo Albanians.2185
658.

The Appeals Chamber observes that the Trial Chamber accorded little weight to testimony

that there was no common plan to displace the Kosovo Albanian population, since it found that
these witnesses either had a motive to lie or were only able to provide speculative information.2186
In reaching this finding, the Trial Chamber made specific reference to paragraphs of the Defence
Closing Briefs which enumerated the evidence of various witnesses on this point.2187 It is thus clear
that the Trial Chamber observed and considered various factors in assessing the credibility of these
witnesses and their evidence, including their demeanour in court, their affiliations and other
individual circumstances as well as inconsistencies with other evidence.2188 Given that a trial
2179

[ainovi}’s Appeal Brief, para. 446, referring to [ainovi}’s Closing Brief, paras 872-874; Luki}’s Appeal Brief,
paras 194, 265-266, 359, 369-376, and references therein.
2180
Luki}’s Appeal Brief, para. 395; Pavkovi}’s Appeal Brief, para. 49, referring to Trial Judgement, vol. 3, para. 93.
2181
Luki}’s Appeal Brief, para. 359. See also Pavkovi}’s Appeal Brief, paras 26, 49-50; [ainovi}’s Appeal Brief,
para. 446.
2182
Pavkovi}’s Appeal Brief, paras 48-49; [ainovi}’s Appeal Brief, para. 446. The secret meetings, to which they refer,
include meetings of the Collegium of the VJ General Staff, daily briefings of Ojdani}, meetings of the MUP Staff, and
meetings of the Joint Command.
2183
Prosecution’s Response Brief ([ainovi}), para. 302; Prosecution’s Response Brief (Luki}), paras 163, 168.
2184
Prosecution’s Response Brief ([ainovi}), para. 304.
2185
Prosecution’s Response Brief ([ainovi}), paras 261-262, 295, 303, 305; Prosecution’s Response Brief (Pavkovi}),
paras 16, 20, referring to Trial Judgement, vol. 3, paras 40, 45-46, 48, 72, 76, 85, 87-88, 688-690.
2186
Trial Judgement, vol. 3, para. 93, agreeing with the Prosecution’s submission at trial (Prosecution Closing
Arguments, 20 Aug 2008, T. 26900-26901).
2187
Trial Judgement, vol. 3, para. 93, referring, inter alia, to Ojdani}’s Closing Brief, paras 13-21, Lazarevi}’s Closing
Brief, para. 502, Luki}’s Closing Brief, paras 379-390.
2188
See Nahimana et al. Appeal Judgement, para. 194. The Appeals Chamber also recalls that the majority of the
concerned witnesses were “[s]enior officials of the government, political parties, the army, and the police, who were
used to participating actively in the routine work of their organisations” and that regarding this type of witnesses, the
Trial Chamber made an observation that they “often tended to rely for their answers upon the terms of a document as
sacrosanct”, which “seemed at times to be a reassuring refuge from having to address the stark realities of the conduct
of forces that ought to have been subject to a regime of discipline” (Trial Judgement, vol. 1, para. 54). Luki} challenges
this particular observation by the Trial Chamber, arguing that it targeted Defence witnesses in particular and was an
erroneous conclusion based on the Trial Chamber’s unfamiliarity with the law governing certain institutions (Luki}’s
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chamber has a broad discretion in weighing the contradicting evidence of different witnesses2189 and
is not required to refer to the testimony of every witness on the trial record,2190 the Appeals
Chamber finds that [ainovi}, Pavkovi}, and Luki} have failed to show an error in the Trial
Chamber’s dismissal of the evidence of those witnesses who maintained that there was no common
plan. Furthermore, the alleged absence of documentary evidence and insider witness testimony
indicating a common purpose to expel Kosovo Albanians does not in and of itself render erroneous
the Trial Chamber’s finding that such a common purpose existed. By merely pointing out the lack
of such evidence, they have failed to demonstrate why the Trial Chamber’s finding based on the
other evidence should not stand. Their arguments in this respect are also dismissed.
(b) Orders to prevent the departure of Kosovo Albanians
659.

Luki} submits that the Trial Chamber erred in finding that the existence of some orders

directing the police to prevent the departure of civilians from Kosovo does not create doubt as to the
existence of the common purpose and its execution by the VJ and MUP forces.2191 He asserts that
the Trial Chamber disregarded evidence showing that such orders were implemented and that
Kosovo Albanians were provided with humanitarian aid and protection and urged to return to their
homes.2192 He also argues that the Trial Chamber adopted an inconsistent approach by both finding
that these orders were systematically violated and relying on them in Milutinovi}’s favour to
conclude that his decrees may not have been issued to encourage the expulsion of Kosovo
Albanians, but to control their whereabouts.2193 The Prosecution responds that the Trial Chamber
considered and reasonably rejected Luki}’s argument concerning the orders to prevent the departure
of civilians.2194
660.

The Appeals Chamber finds that a reasonable trier of fact could have concluded that orders

directing the police to prevent the departure of civilians from Kosovo while the mass exodus was

Appeal Brief, para. 81; contra Prosecution’s Response Brief (Luki}), para. 93). His argument in this regard is
unsubstantiated and, accordingly, dismissed.
2189
Gali} Appeal Judgement, para. 300; Kupre{ki} et al. Appeal Judgement, paras 31-32; Nahimana et al. Appeal
Judgement, para. 194; Bikindi Appeal Judgement, para. 116.
2190
Kvočka et al. Appeal Judgement, para. 23.
2191
Luki}’s Appeal Brief, para. 391, referring to Trial Judgement, vol. 3, para. 92.
2192
Luki}’s Appeal Brief, para. 391, and references therein. See also Luki}’s Appeal Brief, paras 195, 220, 245, 266,
360, 365, 377, and references therein. Luki}’s assertions that as almost all of the civilians who had left in 1998 returned
to their homes, it was not possible to envisage that they would not return in 1999 (Luki}’s Appeal Brief, paras 195, 366)
and that the Trial Chamber held that the crimes of forcible transfer and deportation required the “intent that the victims
be displaced permanently” (Luki}’s Appeal Brief, paras 365, 380), misconstrue the Trial Judgement. The Trial
Chamber rather correctly found that a lack of genuine choice may be inferred “from threatening and intimidating acts
that are calculated to deprive the civilian population of exercising its free will” and that “offences of deportation and
forcible transfer do not require intent that the victims be displaced permanently” (Trial Judgement, vol. 1, paras 165,
167 (emphasis added)). His arguments based on his misrepresentation of the Trial Judgement are therefore dismissed.
2193
Luki}’s Appeal Brief, para. 396, referring to Trial Judgement, vol. 3, paras 92, 173.
2194
Prosecution’s Response Brief (Luki}), para. 165, referring to Trial Judgement, vol. 3, para. 92.
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already underway do not create doubt as to the existence of the common purpose and its execution
by VJ and MUP forces, as such orders were systematically violated.2195 The Appeals Chamber is
not persuaded by Luki}’s contention that the Trial Chamber disregarded the evidence suggesting
that such orders were implemented. Some evidence referred to by Luki} shows that some Kosovo
Albanians were ordered to return to where they had come from, while others were not allowed to
return and ordered to go to another location.2196 This evidence does not contradict the Trial
Chamber’s finding that the common purpose was to displace a sufficient number of Kosovo
Albanians to change the demographic balance, rather than to displace each and every one of
them.2197 Evidence suggesting that the FRY and Serbian authorities provided humanitarian aid and
protection for Kosovo Albanians, and that MUP forces urged them to return to their homes2198 did
not raise doubt as to the mass expulsion of Kosovo Albanians, since there was overwhelming
evidence demonstrating the organised manner in which Kosovo Albanians were forcibly displaced
and the inhumane conditions to which those displaced were subjected.2199
661.

Moreover, the Appeals Chamber is not persuaded by Luki}’s argument concerning the Trial

Chamber’s finding that Milutinovi}’s decrees on IDs, residence, and restriction of certain rights and
Luki}’s order to prevent civilians from leaving their place of residence may have been issued to
control the whereabouts of Kosovo Albanians, rather than to encourage expulsions.2200 In itself, this
finding does not contradict the Trial Chamber’s conclusion on the basis of other evidence that a
common purpose to forcibly displace Kosovo Albanians existed.

2195

Trial Judgement, vol. 3, para. 92.
Lizane Malaj, 10 Aug 2006, T. 1352-1354; Sadije Sadiku, Exh. P2252, p. 4. Luki}’s citation of Ili}’s testimony is
incorrect. Furthermore, some evidence referred to by Luki} is irrelevant to the implementation of orders for prevention
of Kosovo Albanians’ departure (Shaban Fazliji, Exh. 6D1629, paras 16-18, 21, describing the suffering of Kosovo
Albanians caused by the KLA’s conduct; Du{ko Adamovi}, 8 Apr 2008, T. 24958-24959, explaining combat actions
with which he was tasked, and which he executed), or merely shows that such orders were issued, but fails to
demonstrate their implementation (Dragan @ivaljevi}, 3 Apr 2008, T. 24863-24864; Exh. 6D666; Exh. 5D1418;
Exh. 6D778; Exh. 6D269; Exh. 6D770).
2197
Trial Judgement, vol. 3, para. 95.
2198
Luki} refers to Ljubivoje Joksi}, 11 Feb 2008, T. 22051-22052, Milivoje Mihajlovi}, Exh. 6D1530, paras 36-37,
Milo{ Vjonovi}, Exh. 6D1532, paras 40, 43-45, Branislav Debeljkovi}, Exh. 6D1533, paras 44-46, Radovan Paponjak,
Exh. 6D1603, paras 54-56, 88, 90-91, Momir Panti}, Exh. 6D1604, paras 34-38, Dragan @ivaljevi}, Exh. 6D1606,
paras 19-20, 38-39, Du{ko Adamovi}, Exh. 6D1613, paras 47-48, Neboj{a Bogunovi}, Exh. 6D1614, paras 68-70, 8587, Radovan Zlatkovi}, Exh. 6D1627, paras 38, 46, Exh. 6D2, Exh. 6D1631, paras 49-50, 55-56, 58, 63, Bozidar Fili},
7 Mar 2008, T. 23935, ibid., 10 Mar 2008, T. 24012, Petar Damjanac, 6 Mar 2008, T. 23755-23757, Zoran An|elkovi},
30 Aug 2007, T. 14675, Dragan Milenkovi}, 22 Feb 2008, T. 23101, Miroslav Mijatovi}, Exh. 6D1492, para. 43,
Exh. 1D32, Exh. 2D16, Exh. 2D217, pp. 5-6 (see Luki}’s Appeal Brief, paras 195, 220, 245, 266, 360, 365, 377, 391).
The citations of Vu~urevi}’s and Bogosavljevi}’s evidence provided by Luki} (Luki}’s Appeal Brief, paras 266, 391)
are incorrect. Exh. 2D182 referred to by Luki} (Luki}’s Appeal Brief, para. 360) contains no relevant information.
2199
Trial Judgement, vol. 2. See in particular, ibid., vol. 2, paras 838-873, 887-888. See also the Appeals Chamber’s
analysis regarding the challenges to the Trial Chamber’s findings on the overall pattern of events (supra, subsection VII.B.3.(a)).
2200
Trial Judgement, vol. 3, para. 173.
2196
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662.

Accordingly, Luki}’s submissions regarding the Trial Chamber’s findings on orders to

prevent the departure of Kosovo Albanians are dissmised.2201
(c) Conclusion
663.

For the foregoing reasons, [ainovi}, Pavkovi}, and Luki} fail to demonstrate any error in the

Trial Chamber’s assessment of the evidence allegedly militating against the existence of a common
purpose to displace a number of Kosovo Albanians. The Appeals Chamber dismisses their
arguments in this regard.
5. Conclusion
664.

On the basis of its findings on several factors, the Trial Chamber concluded that a common

purpose to forcibly displace a number of Kosovo Albanians within and outside Kosovo existed
during the time of the commission of the crimes alleged in the Indictment.2202 The Appeals
Chamber has found that among these factors, the evidence regarding the routine seizure and the
destruction of IDs and the pattern of forcible displacement is sufficient for a reasonable trier of fact
to find that the only reasonable inference is that there existed a common purpose as found by the
Trial Chamber. In addition, as shown above, [ainovi}, Pavkovi}, and Luki} have not demonstrated
any error in the Trial Chamber’s assessment of the evidence allegedly militating against the
existence of a common purpose. Consequently, the Appeals Chamber is satisfied that the evidence
in the trial record could lead a reasonable trier of fact to find that the only reasonable inference was
that a common purpose to forcibly displace a number of Kosovo Albanians within and outside
Kosovo existed during the time of the commission of the crimes alleged in the Indictment. [ainovi},
Pavkovi}, and Luki} have failed to demonstrate that the Trial Chamber erred in reaching this
conclusion. Thus, the Appeals Chamber dismisses their arguments with regard to the existence of
the common purpose in their entirety.2203
C. Alleged errors in the Trial Chamber’s findings on the Joint Command
665.

The Trial Chamber found that, in 1998 and 1999, according to the FRY Constitution and

relevant legislation, the FRY President and the Supreme Defence Council (“SDC”) exercised
2201

For the same reasons, the Appeals Chamber finds no merit in Pavkovi}’s argument during the appeal hearing that
the announcements of the FRY government and the VJ General Staff as well as some VJ reports (Exh. 4D510;
Exh. 2D301; Exh. 3D753; Exh. 4D511; Exh. 5D885) show that the FRY and Serbian authorities, including the VJ,
attempted to prevent the departure of Kosovo Albanians and that this militates against the existence of the common
purpose to expel Kosovo Albanians (Appeal Hearing, 12 Mar 2013, AT. 304, 313-314, 316).
2202
Trial Judgement, vol. 3, paras 95-96.
2203
[ainovi}’s sub-grounds 6(1)-(11); Pavkovi}’s sub-grounds 1(A) in part, 1(B), 1(C), and grounds 3 in part, 6 in part;
Luki}’s sub-grounds D in part, D(1), D(4) in part, D(6), ground H in part, and sub-grounds I(1), I(2), I(3), I(4) in part, O
in part, O(1), O(1)(a), O(1)(c), O(1)(d) in part, O(1)(e) in part, O(2) in part, O(3).
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political control over the VJ.2204 Immediately subordinate to this civilian leadership in the VJ chain
of command was the General Staff, which became known as the Supreme Command Staff after the
declaration of the state of war in March 1999.2205 The Pri{tina Corps, which was responsible for the
Kosovo region, was subordinate to the 3rd Army,2206 which, in turn, was subordinate to the General
Staff/Supreme Command Staff.2207 With regard to the MUP, the Trial Chamber found that its main
organisational units were the Public Security Department (“RJB”) and the State Security
Department (“RDB”).2208 MUP units subordinate to these departments included various units active
in Kosovo.2209
666.

Apart from these regular command structures, the Trial Chamber further found that an entity

known as “the Joint Command for Kosovo and Metohija” or the “Joint Command” was created
around June 1998 and played a role in the coordination of VJ and MUP forces in Kosovo in the
second half of 1998 and in the first half of 1999.2210 The participants in the Joint Command
included “individuals from the political structures of the FRY and Serbia, the military, and the
police.”2211 The Trial Chamber also found that [ainovi}, Deputy Prime Minister of the FRY at the
time, Pavkovi}, Pri{tina Corps Commander in 1998 and 3rd Army Commander in 1999, and Luki},
then Head of the MUP Staff for Kosovo,2212 were among the members of the Joint Command.2213
The Trial Chamber considered their respective roles in the coordination of the VJ and MUP forces
through the Joint Command to infer their intent and contribution to the common criminal purpose of
the JCE.2214 [ainovi}, Pavkovi}, and Luki} challenge the Trial Chamber’s findings concerning the
Joint Command,2215 contesting both its existence and its authority over the VJ and the MUP in 1998
and 1999.

2204

Trial Judgement, vol. 1, paras 255, 433, 468, 482. According to the Constitution of the FRY and the FRY Law on
Defence, the SDC consisted of the FRY President and the presidents of the member republics, such as the Republic of
Serbia and the Republic of Montenegro (see ibid., vol. 1, paras 255, 291, and references therein). The FRY President
was to command the VJ in accordance with decisions of the SDC (see ibid., vol. 1, paras 255, 257, 443, and references
therein).
2205
Trial Judgement, vol. 1, paras 468-469, 482.
2206
Trial Judgement, vol. 1, paras 482, 584.
2207
Trial Judgement, vol. 1, paras 417-418, 468, 482.
2208
Trial Judgement, vol. 1, para. 659.
2209
Trial Judgement, vol. 1, paras 660-661, 665-667, 675-676, 686-687.
2210
Trial Judgement, vol. 1, paras 1109-1110, 1151. See also ibid., vol. 3, paras 300, 337, 703, 1023.
2211
Trial Judgement, vol. 1, para. 1109.
2212
The Trial Chamber found that the MUP Staff for Kosovo was an entity which played a central role in planning,
organising, and directing the work of the various MUP units active in Kosovo and, in particular, played a role in the
exchange of information between the RJB and the RDB forces and in directing and controlling the activities of the RJB.
See Trial Judgement, vol. 3, paras 995, 1012, 1051. See also infra, para. 1298.
2213
Trial Judgement, vol. 1, paras 1059, 1109-1110; ibid., vol. 3, paras 331, 462, 647, 665, 710, 773, 1032, 1118.
2214
Trial Judgement, vol. 3, paras 331, 359, 441-443, 462, 467, 647, 665, 672, 698, 710, 773, 780, 782, 1032, 10791081, 1118, 1131.
2215
[ainovi}’s sub-grounds 1(4), 1(5), 1(6), 1(7), 1(8), 1(9), 1(10), 1(11), 1(13) in part, 1(14) in part, 1(15), 1(16),
1(17), 1(23) in part, 2(1) in part, 6(12); Pavković’s sub-grounds 1(D) in part, 1(G) in part; Luki}’s sub-grounds D(5) in
part, D(7), F(2) in part, N in part, N(1), N(2) in part, N(3) in part, P(6) in part, GG(1) in part.
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667.

While the Indictment charges crimes committed in 1999, the Trial Chamber examined in

detail and relied, in part, on the evidence concerning the Joint Command in 1998 to infer the
existence and role of the Joint Command in 1999.2216 Consequently, the Appeals Chamber will
address the challenges of [ainovi}, Pavkovi}, and Luki} to the Trial Chamber’s findings concerning
the Joint Command both in 1998 and in 1999 in detail.
1. Existence of the Joint Command in 1998
(a) Introduction
668.

The Trial Chamber found that an entity known as the Joint Command existed in 1998 and

that it was “created by means of the de facto power of [Milošević] around June 1998 and in
response to the need for greater co-ordination between the MUP and VJ forces in Kosovo.”2217 The
Trial Chamber found that, while members included “individuals from the political structures of the
FRY and Serbia, the military, and the police”, membership was “an informal affair, without
technical requirements, and the composition of the Joint Command was different at various
times.”2218
669.

In assessing the circumstances surrounding the establishment of the Joint Command, the

Trial Chamber noted that, on 10 June 1998, the Main Board of the Social Party of Serbia (“SPS”)
adopted the FRY President Slobodan Milo{evi}’s proposal to send a working group to Kosovo,
consisting of three civilian SPS members, Milomir Minić, Duško Matković, and Zoran Anđelković
(”Working Group”).2219 The Working Group was tasked “to assist the state organs there and coordinate political activities […] to stabilise the situation in Kosovo.”2220 Subsequently, on
21 July 1998, a plan comprising both military and political measures for suppressing and combating
terrorism in Kosovo (“Plan for Combating Terrorism” or “Plan”) was formally adopted in a meeting
convened by Milo{evi} at Beli Dvor, his official residence, in Belgrade.2221 The Plan comprised five
stages2222 and also involved “organising […] and co-ordinating the operations of the MUP and VJ
forces in order to oppose ‘terrorist’ forces” and “taking control of territory in Kosovo”.2223

2216

See Trial Judgement, vol. 1, paras 1109-1111, 1151.
Trial Judgement, vol. 1, para. 1109.
2218
Trial Judgement, vol. 1, para. 1109.
2219
Trial Judgement, vol. 1, paras 302, 304, 1007.
2220
Trial Judgement, vol. 1, para. 1007. See also ibid., vol. 1, paras 302, 304.
2221
Trial Judgement, vol. 1, paras 805, 995, 997; ibid., vol. 3, paras 133, 304, 650, 1021. Regarding “Beli Dvor”,
see Aleksandar Dimitrijević, 8 Jul 2008, T. 26590; compare Trial Judgement, vol. 1, para. 995 with ibid., vol. 3,
para. 304.
2222
Trial Judgement, vol. 1, paras 993, 995; ibid., vol. 3, para. 643.
2223
Trial Judgement, vol. 1, para. 997. See also ibid., vol. 1, para. 1107.
2217
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670.

Following the adoption of the Plan for Combating Terrorism, Šainović was sent to Kosovo

as a representative of the federal government.2224 There, together with the members of the Working
Group, he met almost daily with MUP and VJ officers in Priština/Prishtina and discussed the
realisation of various stages of the Plan, among other matters.2225 The Trial Chamber found that
these daily meetings were held between 22 July and 30 October 1998 and referred to as meetings of
the “Joint Command”.2226
671.

The Trial Chamber noted that, on 29 October 1998, a meeting was held in Milo{evi}’s office

at Beli Dvor in Belgrade, in which the participants reviewed actions taken for the implementation of
the Plan and in the name of the Joint Command, and discussed the continuation of the Joint
Command.2227
672.

[ainovi}, Pavkovi}, and Luki} raise a number of challenges to the existence of the Joint

Command in 1998, contesting: (i) the Trial Chamber’s reliance on the handwritten notes taken by
Milan Ðakovi} entitled “Meetings of the Joint Command for Kosovo and Metohija”, which record
the daily meetings held in Priština/Prishtina between 22 July and 30 October 1998 (“Ðakovi}’s
Notes” or “Notes”)2228 as well as the minutes of the meeting of 29 October 1998 in Belgrade;2229
(ii) the Trial Chamber’s evaluation of evidence concerning the nature of the Joint Command;
(iii) the reason for the creation of the Joint Command; and (iv) the relationship between the Joint
Command and the Working Group. The Appeals Chamber will consider these challenges in turn.
(b) Reliability of \akovi}’s Notes and the minutes of the meeting of 29 October 1998
673.

[ainovi} and Luki} challenge the Trial Chamber’s findings on the reliability of two exhibits

relevant to the Joint Command: (i) Ðakovi}’s Notes;2230 and (ii) the minutes of the meeting of
29 October 1998 in Belgrade.2231
(i) Ðakovi}’s Notes
674.

The Trial Chamber admitted Ðaković’s Notes into evidence on 20 March 2007.2232

Subsequently, on 6 November 2007, [ainovi} requested the exclusion of Ðaković’s Notes from the
2224

Trial Judgement, vol. 1, para. 1008; ibid., vol. 3, paras 292, 306.
Trial Judgement, vol. 1, paras 806, 1055-1056; ibid., vol. 3, para. 306.
2226
Trial Judgement, vol. 1, paras 1055, 1078; ibid., vol. 3, para. 306. See also ibid., vol. 1, para. 1057. Regular
attendees of these meetings were: Šainović, Milomir Minić, Zoran Anđelković, Du{ko Matković, Pavković, Milan
Ðaković, Lukić, Vlastimir Ðorđević, and David Gajić. Occasional attendees included Du{an Samardžić, Obrad
Stevanović, Jovica Stanišić, and Lazarević (ibid., vol. 1, para. 1059).
2227
Trial Judgement, vol. 1, paras 1003, 1097-1099, 1107, 1112.
2228
Exh. P1468.
2229
Exh. P2166.
2230
Exh. P1468.
2231
Exh. P2166.
2225
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record and claimed that they contained 1,572 problematic portions, including illegible letters and
translation errors.2233 On 21 November 2007, the Trial Chamber rejected this request and stated that
[ainovi}’s submissions would be considered when determining the weight to be accorded to
Ðaković’s Notes, rather than the admissibility of the document.2234 In May 2008, Milan Ðaković,
the author of the Notes, testified before the Trial Chamber. On this occasion, at the proposal of the
Prosecution and in consultation with the other parties, the Trial Chamber requested him to rewrite
some illegible portions of the Notes identified by the Prosecution.2235 Despite the Trial Chamber’s
invitation to all the parties, it was only the Prosecution who specifically identified portions for this
purpose.2236 When the method of rewriting these illegible portions by Ðaković was discussed in
court, counsel for [ainovi} stated:
As you know, there are over 1,600 mistakes in the document that we wrote in translation […]. I
really don’t have a problem with that, but they are mistakes, so it’s up to you whether that will be
corrected. […] you are going to have of an incomplete document, […] and it is for you to decide
now, and I won’t object.2237

In light of this statement, and considering, inter alia, that [ainovi} thereafter neither insisted upon
his objections concerning 1,572 portions of Ðaković’s Notes nor sought to clarify any portions of
particular concern during Ðaković’s testimony, the Trial Chamber found that [ainovi}’s objections
in this respect had been waived.2238
675.

The Trial Chamber nonetheless took into account “the fact that portions of [Ðaković’s Notes

were] illegible” and “weighed the evidence as a whole in this matter in drawing conclusions from
the Notes.”2239 The Trial Chamber substantially relied on Ðaković’s Notes in its examination of
various issues, including those related to the Joint Command, while it noted that the Notes were
“not official minutes of Joint Command meetings” and thus “not a comprehensive record of
everything that participants discussed”.2240

2232

Ruling, 20 Mar 2007, T. 12023.
Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-T, Defence Request Seeking that Exhibit P1468 be
Removed from Evidence – or Alternatively – Seeking Grant to Present Additional Evidence, 6 November 2007
(“Motion re Exhibit P1468”), para. 12 and Annex.
2234
Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-T, Decision on [ainovi} Motions re Exhibit P1468,
21 November 2007 (“Decision re Exhibit P1468”), paras 10-11.
2235
Milan Ðaković, 20 May 2008, T. 26475-26477, 26510-26511; Trial Judgement, vol. 1, para. 1064.
2236
Milan Ðaković, 20 May 2008, T. 26510-26511; Trial Judgement, vol. 1, para. 1064.
2237
Milan Ðaković, 20 May 2008, T. 26511 (also quoted in Trial Judgement, vol. 1, para. 1064).
2238
Trial Judgement, vol. 1, para. 1064.
2239
Trial Judgement, vol. 1, para. 1064.
2240
Trial Judgement, vol. 1, para. 1062.
2233
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a. Submissions of the parties
676.

[ainovi} submits that the Trial Chamber erred in relying on Ðakovi}’s Notes, despite the

fact that they were not the minutes of the meetings in question but merely notes for Ðakovi}’s
personal use. [ainovi} argues that the Trial Chamber erroneously dismissed Ðakovi}’s explanation
that he was selective in taking notes and wrote down what he could catch in the meetings, which he
translated into “military-speak”.2241 [ainovi} further asserts that the Trial Chamber erred in finding
that he had waived his 1,572 objections alleging translation mistakes and vague or illegible portions
in the Notes. He contends that his counsel did not waive his objections to the Notes in court, but
simply stated that it was up to the Trial Chamber to decide whether it would receive an incomplete
document with mistakes.2242 Luki} also submits that the Trial Chamber failed to adequately assess
the credibility of Ðakovi}’s Notes,2243 since they were inaccurate,2244 selective and incomplete in
their coverage of the relevant meetings,2245 did not constitute official minutes of those meetings,
and were neither verified nor adopted by the participants.2246
677.

The Prosecution responds that the Trial Chamber duly considered Ðakovi}’s testimony and

other documentary evidence in determining the weight to be accorded to Ðakovi}’s Notes.2247 The
Prosecution further contends that [ainovi}’s argument regarding the waiver of his objections is
moot, since it is clear that, despite its finding that [ainovi} had waived his objections, the Trial
Chamber took into account the existence of illegible portions and translation errors in Ðakovi}’s
Notes.2248 As to Lukić’s arguments regarding the inaccuracy of Ðaković’s Notes, the Prosecution
submits that they misrepresent the evidence and are belied by the fact that Lukić himself relies upon
the Notes in support of his own arguments.2249

2241

[ainovi}’s Appeal Brief, paras 178-179, referring to Milan Ðakovi}, 19 May 2008, T. 26375, 26425-26426.
See also [ainovi}’s Appeal Brief, para. 180; [ainovi}’s Reply Brief, para. 29.
2242
[ainovi}’s Appeal Brief, para. 181, referring to Trial Judgement, vol. 1, para. 1064, Milan Ðakovi}, 20 May 2008,
T. 26511, [ainovi}’s Closing Brief, para. 204, Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-T, Defence
Request Seeking that Exhibit P1468 be Removed from Evidence – or Alternatively – Seeking Grant to Present
Additional Evidence, 6 November 2007. See also [ainovi}’s Reply Brief, para. 29.
2243
Luki}’s Appeal Brief, para. 278, referring to Exh. P1468. See also Luki}’s Reply Brief, para. 79.
2244
Luki}’s Appeal Brief, paras 281-282; Luki}’s Reply Brief, paras 80-81.
2245
Luki}’s Appeal Brief, para. 278, referring to Trial Judgement, vol. 1, para. 1062, Milan Ðakovic, 19 May 2008,
T. 26374-26375, ibid., 20 May 2008, T. 26514. In particular, Luki} quotes Ðakovi}’s explanation that he was
unfamiliar with the MUP and argues that he was incompetent to make adequate notes beyond the scope of the army.
2246
Luki}’s Appeal Brief, paras 279, 283.
2247
Prosecution’s Response Brief (Šainović), para. 99; Prosecution’s Response Brief (Lukić), paras 246-247, referring
to Trial Judgement, vol. 1, paras 1057-1063.
2248
Prosecution’s Response Brief (Šainović), para. 102, citing Trial Judgement, vol. 1, para. 1064. See also
Prosecution’s Response Brief (Šainović), fn. 330, referring to Trial Judgement, vol. 3, paras 364 (fn. 773), 367.
2249
Prosecution’s Response Brief (Lukić), para. 248.
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b. Analysis
678.

The Appeals Chamber is of the view that the Trial Chamber carefully considered and

accepted the testimony of Milan Ðaković, an officer in the Priština Corps Command, about how the
Notes were generated.2250 The Trial Chamber consequently held that they were notes of one of the
attendees and did not constitute “official minutes of the Joint Command meetings” or “a verbatim,
comprehensive record” of what the participants discussed in the meetings.2251 Nevertheless, the
Trial Chamber found that they:
may be regarded as a fairly reliable record of parts of the meetings of the Joint Command,
particularly for the activities of the MUP and VJ and comments made upon the VJ and MUP’s
activities, including by the non-VJ and MUP personnel attending.2252

In reaching this conclusion, the Trial Chamber explicitly considered Ðaković’s testimony that he
recorded fewer political comments and more security issues and other matters relevant to his
work.2253 The Trial Chamber further noted that the contents of Ðaković’s Notes were corroborated
by other documents in evidence, including those issued by the Pri{tina Corps and the 3rd Army.2254
[ainovi}’s assertion that the Trial Chamber dismissed Ðaković’s explanations as to how he took
notes in the meetings therefore misrepresents the Trial Judgement. Luki}’s argument in this regard
merely refers to the Trial Chamber’s findings and has failed to substantiate why the fact that
Ðaković’s Notes were neither official minutes of the meetings nor reviewed by the participants
render them unreliable.
679.

As for the illegible portions and alleged translation errors in Ðaković’s Notes, the Appeals

Chamber recalls that although the Trial Chamber considered [ainovi}’s objections thereto as having
been waived, it nonetheless took into account “the fact that portions of the Notes [were] illegible”
and had “weighed the evidence as a whole in this matter in drawing conclusions from the
Notes.”2255 The Trial Chamber further held that “[e]ven if the Chamber had considered the
objections to be valid, it would have proceeded in the same manner and reached the same
result.”2256 Consequently, [ainovi}’s argument that the Trial Chamber erred in finding that he had
waived his objections regarding illegible portions of the Notes is moot. However, the Appeals
2250

Trial Judgement, vol. 1, paras 1058, 1060. As regards Ðakovi}’s position, see Trial Judgement, vol. 1, para. 587.
Trial Judgement, vol. 1, para. 1062 (emphasis in the original).
2252
Trial Judgement, vol. 1, para. 1062.
2253
Trial Judgement, vol. 1, para. 1062. Given that joint VJ and MUP operations were discussed in the meetings, that
MUP representatives made comments therein, and that Ðaković was present in the meetings, the Appeals Chamber is
not persuaded by Luki}’s argument that Ðaković lacked the competence to make adequate notes beyond the scope of
the army (Luki}’s Appeal Brief, para. 278). Luki} has failed to substantiate why Ðaković could not accurately reflect
what he heard about the MUP in the meetings.
2254
Trial Judgement, vol. 1, para. 1063, referring, inter alia, to Exh. P1428, Exh. P1435, Exh. P1439, Exh. 4D230.
See also Trial Judgement, vol. 1, para. 1085.
2255
Trial Judgement, vol. 1, para. 1064 (emphasis added).
2251
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Chamber observes that it is not clear whether the Trial Chamber considered [ainovi}’s assertions
concerning translation errors when it assessed the evidence.2257 In these circumstances, the Appeals
Chamber considers that it is necessary to address the merits of [ainovi}’s argument that the Trial
Chamber erred in finding that he waived his objections to translation mistakes.
680.

In this regard, the Appeals Chamber recalls that some time after the admission of Ðaković’s

Notes into evidence2258 [ainovi} requested that the Trial Chamber exclude them from the record,
asserting, inter alia, that they contained 1,572 problematic portions which were illegible, illogical
or included different handwriting or unknown abbreviations, or whose translations were erroneous,
arbitrary, omitted original texts, or suffered from other miscellaneous problems.2259 The Trial
Chamber rejected this request, stating that [ainovi}’s submissions would be considered when
determining the weight to be accorded to Ðaković’s Notes, rather than the admissibility of the
document.2260 In the same decision, the Trial Chamber also stated that “[t]he parties may make
submissions regarding the issues with the translation of the document into English in due course”
and invited them “to explore the document with the witnesses called to give evidence […] and
address the weight to be attached to it in closing submissions.”2261 No submission regarding the
translation was made thereafter, until Ðaković’s appearance in court.
681.

When Ðaković testified before the Trial Chamber, he rewrote, at the Trial Chamber’s

request, some illegible portions of the Notes identified by the Prosecution in a new document.2262
This supplementary document was admitted into evidence along with its translation provided by the
CLSS of the Registry.2263 None of the Defence teams objected to this procedure or to the admission

2256

Trial Judgement, vol. 1, para. 1064.
On a few occasions, the Trial Chamber relied upon the in-court interpretation of certain portions of Ðaković’s
Notes, rather than its written translation (e.g., Trial Judgement, vol. 1, para. 1063 (fn. 2852), regarding p. 54 of
Ðaković’s Notes (Exh. P1468) and the in-court interpretation during Lazarevi}’s testimony (Vladimir Lazarevi},
14 Nov 2007, T. 18298); Trial Judgement, vol. 3, paras 364 (fn. 773), 367, regarding p. 160 of Ðaković’s Notes
(Exh. P1468) and the in-court interpretation at [ainovi} closing argument, 21 Aug 2008, T. 27069). However, this does
not appear to be a systematic practice, as the other parts of the Trial Judgement only refer to page numbers of the
English translation of Ðaković’s Notes. Nor does the Trial Judgement elucidate how the Trial Chamber could examine
the alleged inaccuracy of the translation through its consideration of the evidence as a whole.
2258
Ruling, 20 Mar 2007, T. 12023.
2259
Motion re Exhibit P1468, para. 12 and Annex. The Annex consists of [ainovi}’s 1,572 contentions inserted in the
word document of the English translation of Ðaković’s Notes by means of the “Comments” function. “Arbitrary
translations” appear to include cases where portions which [ainovi} believed were illegible had been translated.
[ainovi}’s 1,572 comments in the Annex, however, did not provide any concrete alternative translations which should
replace the portions which he identified as false.
2260
Decision re Exhibit P1468, paras 10-11.
2261
Decision re Exhibit P1468, para. 11.
2262
Milan Ðaković, 20 May 2008, T. 26510-26511; Trial Judgement, vol. 1, para. 1064.
2263
Exh. IC199; Trial Judgement, vol. 1, para. 1064; Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T,
Order re Exhibits P1468 and IC199, 11 June 2008; Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Second
Order re Exhibits P1468 and IC199, 13 June 2008 (“Second Order re Exhibit P1468”).
2257
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of this supplementary document.2264 However, when the method of rewriting some illegible
portions by Ðaković was discussed in court, counsel for [ainovi} stated:
As you know, there are over 1,600 mistakes in the document that we wrote in translation, should it
remain in with that many—that many translations in the document or not. I really don’t have a
problem with that, but they are mistakes, so it’s up to you whether that will be corrected. I mean, I
don’t want to insist. I don’t want to extend the trial. This was written in November, and now it’s
already May, but you are going to have of an incomplete document, and that worries me because
really, every one of the mistakes I pointed out is really there, and it is for you to decide now, and I
won’t object.2265

The Appeals Chamber considers that, in itself, this statement does not clearly indicate that [ainovi}
waived or withdrew his contentions regarding 1,572 portions of Ðaković’s Notes, including alleged
translation errors. Rather, it shows that [ainovi} indicated his intention not to oppose Ðaković’s
Notes remaining in the trial record and the proposed method of clarifying some illegible portions
identified by the Prosecution, while alerting the Trial Chamber of nearly 1,600 problematic
portions.
682.

Nonetheless, the Appeals Chamber considers that, although [ainovi} was afforded a number

of opportunities to address any specific translation errors he wished to have corrected, he failed to
do so. In particular, the Trial Chamber requested that Ðaković rewrite selected portions and invited
the Defence to identify any illegible portions which they wished Ðaković to clarify.2266 In so doing
it referred to [ainovi}’s earlier filing containing his objections to both illegible portions and
translation errors.2267 However, the Defence teams, including [ainovi}, failed to identify any
specific portions of \akovi}’s Notes or the translation thereof, which they considered to be
problematic and wished to have clarified or corrected.2268 Moreover, [ainovi} did not question
Ðaković on the problematic portions of the Notes during his cross-examination and failed to verify
the accuracy of the translation using the in-court interpretation.2269 Equally, [ainovi} failed to
address this issue with other witnesses, such as Milomir Minić, Du{ko Matković, and Zoran
Anđelković, who regularly attended the daily meetings recorded in \akovi}’s Notes.2270 [ainovi}
2264

Trial Judgement, vol. 1, para. 1064; Second Order re Exhibit P1468, para. 2.
Milan Ðaković, 20 May 2008, T. 26510-26511 (also quoted in Trial Judgement, vol. 1, para. 1064).
2266
Milan Ðaković, 20 May 2008, T. 26475-26477.
2267
Milan Ðaković, 20 May 2008, T. 26476, in which Judge Bonomy states: “we know that [the counsel of [ainovi}]
has an interest in this having identified all the illegible portions in an earlier filing and no doubt assisted [the
Prosecution] by doing so, so he may wish to identify some.”
2268
Milan Ðaković, 20 May 2008, T. 26509-26512.
2269
The Trial Chamber itself noted that during Ðaković’s evidence, [ainovi} did not even identify any particular
portions of Ðaković’s Notes relied upon by the Prosecution that he wished Ðaković to clarify (see Trial Judgement,
vol. 1, para. 1064). On this particular point, [ainovi} has not advanced any counter argument on appeal.
2270
Duško Matković, 29 Aug 2007, T. 14583-14617; ibid., 30 Aug 2007, T. 14625-14647; Zoran Anđelković,
30 Aug 2007, T. 14650-14720; ibid., 31 Aug 2007, T. 14721-14740; Milomir Minić, 31 Aug 2007, T. 14740-14796.
See also Trial Judgement, vol. 1, paras 1056-1057, 1059. [ainovi} once argued that a term in a passage of Ðaković’s
Notes translated as “confiscation” was illegible in the B/C/S original (Exh. P1468, p. 50 (the corresponding page in the
B/C/S original is p. 40)), when the Prosecution presented this passage to Anđelković during his cross-examination.
However, Anđelković accepted that the term in question could be “oduzimanje” which means taking away or seizing
2265
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did not subsequently refer to the 1,572 allegedly problematic portions, including translation errors,
until his Closing Brief. On appeal, [ainovi} himself relies on Ðaković’s Notes in support of his
appeal, including on portions he initially indicated as containing various problems.2271
683.

In these circumstances, the Appeals Chamber discerns no error in the Trial Chamber’s

finding that [ainovi} waived his objections regarding translation errors in Ðaković’s Notes.2272
Consequently, [ainovi}’s submission in this regard is rejected.
684.

The Appeals Chamber therefore dismisses the challenges raised by [ainovi} and Luki}

concerning the reliability of Ðaković’s Notes.2273
(ii) Minutes of the meeting at Beli Dvor in Belgrade on 29 October 1998

a. Submissions of the parties
685.

[ainovi} avers that the Trial Chamber erred in finding the minutes of a meeting held at Beli

Dvor in Belgrade on 29 October 1998 to be an authentic record of this meeting and, as a result,
erroneously concluded that the meeting was convened in order to review the actions taken for the
implementation of the Plan for Combating Terrorism in the name of the Joint Command.2274 In
support of this argument, [ainovi} submits that none of those in attendance at the meeting were
aware of records or minutes being taken.2275 [ainovi} also asserts that Aleksandar Dimitrijević, then
Head of the Security Administration of the VJ General Staff,2276 who attended the meeting, testified
that the document containing the minutes appeared “as though it was created to cover some
things.”2277 [ainovi} also argues that it is impossible to distinguish the parts of the document
showing the participants’ statements from those presenting the narrative of its author.2278 He further
submits that the Trial Chamber was inconsistent in its findings as to the credibility of the
minutes2279 and that, contrary to the Trial Chamber’s finding, the minutes were not corroborated by
(Zoran Anđelković, 30 Aug 2007, T. 14699-14702; ibid., 31 Aug 2007, T. 14730-13734). The Trial Chamber duly took
this into account when examining Ðaković’s Notes (Trial Judgement, vol. 3, para. 311 (fn. 640)). [ainovi} did not refer
to any other allegedly problematic portions of Ðaković’s Notes during the testimony of these witnesses. Neither did he
address this issue during the testimony of Lazarevi}, who occasionally attended the daily meetings in question
(Vladimir Lazarevi}, 6 Nov 2007, T. 17734, et seq.; Trial Judgement, vol. 1, para. 1059; ibid., vol. 3, para. 804).
2271
See, for instance, [ainovi}’s Appeal Brief, paras 9, 91, 94, 164, 172, 174, 446, referring, inter alia, to Exh. P1468 in
general and pp. 5, 8, 17, 20-24, 98-102, 161 (compared with the Annex to Motion re Exhibit P1468). The Appeals
Chamber notes that Luki} also relies upon various portions of Ðakovi}’s Notes, Luki}’s Appeal Brief, paras 282, 302,
634.
2272
Luki}’s allegations that a portion in Ðaković’s Notes in the B/C/S original version recording Stevanovi}’s absence
is inaccurate and that the English translation does not correctly reflect this inaccuracy (Luki}’s Appeal Brief, para. 281;
Luki}’s Reply Brief, para. 80; contra Prosecution’s Response Brief (Lukić), para. 248) are also dismissed. While this
was one of the 1,572 problematic portions that [ainovi} pointed out at trial, Luki} was silent about it before the Trial
Chamber, even when the method of clarifying illegible portions was discussed in court, during Ðaković’s examination,
and in his Closing Brief. Therefore, the Appeals Chamber considers that Luki} has waived his right to raise this issue on
appeal (Bo{koski and Tar~ulovski Appeal Judgement, para. 185).
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an extract from the Vojska magazine.2280 The Prosecution responds that in light of all the relevant
evidence, the Trial Chamber properly found the minutes to be an authentic record of the meeting
and reasonably relied upon them.2281

b. Analysis
686.

The Appeals Chamber considers that the Trial Chamber was fully aware that the reliability

of the minutes was a matter of dispute and carefully determined the weight to be accorded to
them.2282 It analysed in detail the evidence of a number of witnesses regarding the authenticity and
accuracy of the minutes, including the testimony of participants in the meeting.2283 In particular, the
Trial Chamber confirmed that the document bore sufficient indicia of authenticity, including the
seal identified by Aleksandar Vasiljevi}, former Deputy Head of the Security Administration of the
VJ General Staff,2284 as that of the Military Office of the FRY President.2285 The Trial Chamber also
noted that the evidence of Momir Bulatović, Milan Ðaković, Lazarević, and – to some extent –
Du{ko Matković supported this finding.2286 The Trial Chamber observed that the main challenge to
the reliability of the contents of the minutes came from the testimony of Aleksandar Dimitrijevi},
who had participated in the meeting, while doubts expressed by other witnesses who had also
attended were generally limited to the use of the term “Joint Command” in the minutes.2287 The
Trial Chamber also considered other corroborating evidence, namely: (i) the minutes of another
meeting held in the MUP building on 5 November 1998, in which Milutinovi} referred to the
29 October 1998 meeting;2288 (ii) an extract from a 2001 publication of Vojska magazine referring
to a report of the Joint Command substantially corresponding to Pavkovi}’s remarks “on behalf of
the Joint Command” recorded in the minutes of the 29 October 1998 meeting;2289 and
2273

[ainovi}’s sub-ground 1(13) in part; Luki}’s ground N in part.
[ainovi}’s Appeal Brief, paras 104-105, referring, inter alia, to Trial Judgement, vol. 1, para. 1107, Exh. P2166.
See also [ainovi}’s Appeal Brief, para. 107, referring to Trial Judgement, vol. 1, paras 1097-1107.
2275
[ainovi}’s Appeal Brief, para. 105, referring to Milomir Mini}, 31 Aug 2007, T. 14764, 14767, Aleksandar
Dimitrijevi}, 8 Jul 2008, T. 26597-26598.
2276
See Trial Judgement, vol. 1, para. 34.
2277
[ainovi}’s Appeal Brief, para. 105, referring to Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26612-26615.
2278
[ainovi}’s Appeal Brief, para. 105, referring to Exh. P2166, pp. 1, 7, 8.
2279
[ainovi}’s Appeal Brief, para. 105, referring to Trial Judgement, vol. 3, para. 136.
2280
[ainovi}’s Appeal Brief, para. 106, referring to Trial Judgement, vol. 1, para. 1106, Exh. P1011, p. 51 (B/C/S
original), arguing that the extract from the Vojska magazine merely contains a narrative of the author, who speaks of the
existence of a certain report.
2281
Prosecution’s Response Brief (Šainović), para. 86, referring to Trial Judgement, vol. 1, paras 1097-1107.
2282
Trial Judgement, vol. 1, paras 1097-1107.
2283
Trial Judgement, vol. 1, paras 1100-1104, 1107 (fn. 3021).
2284
See Trial Judgement, vol. 1, para. 439.
2285
Trial Judgement, vol. 1, para. 1100, referring to Aleksandar Vasiljevi}, 19 Jan 2007, T. 8729-8731.
2286
Trial Judgement, vol. 1, fn. 3021. See also ibid., vol. 1, paras 1100, 1103-1104, and references therein.
2287
Trial Judgement, vol. 1, fn. 3021. See also ibid., vol. 1, paras 1102-1104, and references therein.
2288
Trial Judgement, vol. 1, para. 1105, referring to Exh. P2805.
2289
Trial Judgement, vol. 1, para. 1106, comparing Exh. P1011, p. 72 with Exh. P2166, pp. 5-6.
2274
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(iii) Ðaković’s Notes recording Mini}’s comments referring to the report at Joint Command
meetings.2290
687.

As a result of its assessment of all the evidence relevant to the 29 October 1998 meeting, the

Trial Chamber accorded less weight to Dimitrijevi}’s evidence and concluded that, although the
minutes of this meeting were not a verbatim record, “significant weight [could] be given” to
them.2291 Consequently, [ainovi}’s arguments concerning evidence that attendees were unaware
that the minutes were being taken, Dimitrijević’s testimony, and the incomplete nature of the
minutes are requests to re-evaluate the evidence in a manner which the Trial Chamber rejected,2292
without showing that the Trial Chamber erred.2293
688.

[ainovi}’s assertion that the Trial Chamber was inconsistent in its findings as to the

credibility of the minutes is also without merit. While the Trial Chamber stated that it was “not
convinced that [the minutes were] a genuine record of the content of the meeting”,2294 it also
clarified that the minutes were “not a verbatim record of the content of the meeting”.2295 Indeed, the
Trial Chamber consistently held that there was no reason to doubt that the meeting took place, that
it was attended by most senior political, VJ and MUP figures, and that the general topics appearing
in the minutes were discussed at the meeting.2296 As a result, the Trial Chamber placed “significant
weight” on the minutes2297 and relied on them when corroborated, in the portions of the Trial
Judgement identified by [ainovi}.2298 The Appeals Chamber does not discern any inconsistency in
this regard.
689.

Moreover, the Appeals Chamber considers that a reasonable trier of fact could have relied

on the extract from a 2001 publication of Vojska magazine as corroboration, as the Trial Chamber
did. The Trial Chamber was aware that the extract was not an exact record of the Joint Command’s
“Report and Conclusions on the Implementation of the Plan on Stamping out Terrorism in Kosovo
and Metohija”.2299 Indeed, the extract summarises parts of the report and describes it as having been
signed by the Joint Command.2300 However, the Trial Chamber observed that the extract listed
numbers of displaced Kosovo Albanians who had returned and that these numbers corresponded to
2290

Trial Judgement, vol. 1, para. 1106, referring to Exh. P1468, pp. 130, 161.
Trial Judgement, vol. 1, para. 1107, wherein the Trial Chamber further clarified that it relied upon the minutes when
corroborated and used them to corroborate other testimonial and documentary evidence of the meeting.
2292
See [ainovi}’s Closing Brief, paras 217-218, 221.
2293
See also infra, para. 689.
2294
Trial Judgement, vol. 3, para. 136. See also ibid., vol. 3, para. 661.
2295
Trial Judgement, vol. 3, para. 332 (emphasis added). See also ibid., vol. 1, para. 1107.
2296
Trial Judgement, vol. 1, para. 1107; ibid., vol. 3, paras 136, 332, 661.
2297
Trial Judgement, vol. 1, para. 1107.
2298
Trial Judgement, vol. 1, para. 1107; ibid., vol. 3, para. 136.
2299
Trial Judgement, vol. 1, para. 1106.
2300
Exh. P1011, p. 72 (the corresponding page in the B/C/S original is p. 51).
2291
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those in the minutes of the 29 October 1998 meeting. The Trial Chamber noted that the minutes
recorded Pavkovi} as having referred to these numbers “on behalf of the Joint Command”.2301 As a
result, the Trial Chamber found that the content of the magazine extract, read together with the
minutes of the 29 October 1998 meeting in Belgrade and Ðaković’s Notes on the Joint Command
meetings, suggested that Pavkovi} was reading from the report adopted by the Joint Command
when he gave his comments at the 29 October 1998 meeting.2302 In the Trial Chamber’s view, the
extract from the Vojska magazine and the minutes corroborated each other on this point and
supported the finding that the minutes were an authentic record of the 29 October 1998 meeting.2303
The Appeals Chamber does not discern any error in this evaluation of the evidence. [ainovi}
merely seeks to replace the Trial Chamber’s interpretation of the evidence with his own, without
showing any error.
690.

Accordingly, the Appeals Chamber dismisses [ainovi}’s arguments regarding the reliability

of the minutes of the meeting at Beli Dvor in Belgrade on 29 October 1998.2304
(c) Nature of the Joint Command
691.

The Trial Chamber considered the nature of the Joint Command and concluded that “an

entity known as the ‘Joint Command for Kosovo and Metohija’ existed in 1998.”2305 The Trial
Chamber also found that meetings were held daily between Šainović, members of the Working
Group and MUP and VJ officers in Priština/Prishtina between 22 July and 30 October 1998, and
that these meetings were referred to as meetings of the Joint Command.2306
(i) Submissions of the parties
692.

[ainovi} and Luki} submit that the Trial Chamber erred in drawing these conclusions based

on an improper assessment of the evidence.2307 In particular, [ainovi} argues that the Trial Chamber
erred in relying solely on the testimony of Ljubinko Cveti} to conclude that the meetings held
between members of the Working Group, Šainović, and MUP and VJ officers between 22 July and
30 October 1998 were referred to as Joint Command meetings,2308 as Cveti}’s testimony was not

2301

Trial Judgement, vol. 1, para. 1106, referring, inter alia, to Exh. P1011, p. 72, Exh. P2166, pp. 5-6.
Trial Judgement, vol. 1, para. 1106, and references therein.
2303
See Trial Judgement, vol. 1, para. 1107.
2304
[ainovi}’s sub-ground 1(8) in part.
2305
Trial Judgement, vol. 1, para. 1109.
2306
Trial Judgement, vol. 1, paras 1055, 1078. See also ibid., vol. 1, para. 1057.
2307
[ainovi}’s Appeal Brief, paras 71-77, referring to Trial Judgement, vol. 1, paras 1056-1078. See also [ainovi}’s
Notice of Appeal, para. 15; Luki}’s Appeal Brief, paras 153, 162-163, 179-181, 274, 277, 290-291, 592.
2308
[ainovi}’s Appeal Brief, para. 74, referring to Trial Judgement, vol. 1, para. 1078.
2302
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credible.2309 [ainovi} also contends that the Trial Chamber ignored the testimony of a number of
witnesses regarding the nature and name of the meetings.2310 Luki} submits that the Trial Chamber
observed that no one who attended the relevant meetings referred to them as the “Joint Command”,
and points to Ðaković’s testimony that the term “Joint Command” was used internally between him
and Pavkovi} without other participants knowing it.2311 Luki} also asserts that the Trial Chamber
erroneously relied upon Cveti}’s testimony concerning the establishment of the Joint Command
although Cveti} participated neither in its establishment nor in its meetings.2312 In addition, Luki}
claims that Cveti}’s evidence is unreliable because he was removed from his position as a result of
his failure to report crimes.2313
693.

The Prosecution responds that both [ainovi} and Luki} fail to show any error in the Trial

Chamber’s assessment of the evidence.2314 It submits that the Trial Chamber considered the
evidence referred to by Šainović, but did not find it to be credible or convincing and that Šainović
simply repeats his submissions on the reliability of Cveti}’s testimony previously raised at trial.2315
The Prosecution also submits that it is irrelevant whether Cveti} was present at “the establishment
of the Joint Command” or its meetings as the Trial Chamber took into consideration the fact that his
knowledge of the creation of the Joint Command stemmed from what he had been told by

2309
[ainovi}’s Appeal Brief, paras 72, 74, referring to Trial Judgement, vol. 1, paras 1071, 1078. See also [ainovi}’s
Appeal Brief, para. 183, referring to Trial Judgement, vol. 3, paras 315, 317. [ainovi} also argues that Cveti} is not
credible “for personal reasons” and that, with respect to another issue, the Trial Chamber did not believe his testimony
([ainovi}’s Appeal Brief, para. 186, referring to Ljubinko Cveti}, 7 Dec 2006, T. 8088, Trial Judgement, vol. 1,
para. 1029).
2310
[ainovi}’s Appeal Brief, paras 71-72, 74-77, 185, 187, referring to Trial Judgement, vol. 1, paras 1065-1077 and, in
particular, Zoran Anđelković, 30 Aug 2007, T. 14655, 14690, Milomir Minić, 31 Aug 2007, T. 14752, Du{an Matković,
29 Aug 2007, T. 14595, Milan Ðaković, 19 May 2008, T. 26382, ibid., 20 May 2008, T. 26444-26445, Miroslav
Mijatović, 13 Feb 2008, T. 22284, Radovan Vučurević, 25 Feb 2008, T. 23130-23131, Du{ko Adamović, 8 Apr 2008,
T. 24967-24968, Neboj{a Bogunovi}, 10 Apr 2008, T. 25118-25119. [ainovi} also argues that the Trial Chamber failed
to explain its assessment of the credibility of these witnesses and failed to apply the proper standard of proof
([ainovi}’s Appeal Brief, paras 76-77).
2311
Luki}’s Appeal Brief, para. 277, referring to Trial Judgement, vol. 1, para. 1057, Exh. P2943, para. 33, Milan
\akovi}, 19 May 2008, T. 26380-26381, ibid., 20 May 2008, T. 26444-26445. See also Luki}’s Appeal Brief,
para. 289; Luki}’s Reply Brief, para. 79.
2312
Luki}’s Appeal Brief, paras 153, 289, referring to Trial Judgement, vol. 1, para. 1071, and also arguing that this is
an example of the Trial Chamber’s “wholesale approach” of giving more weight to the evidence concerning the Joint
Command furnished by the Prosecution than the evidence provided by the Defence. See also Luki}’s Reply Brief,
para. 37, referring to Ljubinko Cveti}, 7 Dec 2006, T. 8080.
2313
Luki}’s Reply Brief, para. 37. See also Luki}’s Appeal Brief, paras 162-163, referring to Trial Judgement, vol. 2,
para. 1178, and pointing out the Trial Chamber’s purportedly inconsistent approach in assessing the reliability of
witnesses Vojnovi} and Cveti}.
2314
Prosecution’s Response Brief ([ainovi}), para. 75; Prosecution’s Response Brief (Luki}), para. 245. The
Prosecution also points out that, at trial, Luki} did not deny the existence of the Joint Command, but rather made
submissions about its nature and function (Prosecution’s Response Brief (Luki}), para. 142, referring to Trial
Judgement, vol. 1, para. 1052, ibid., vol. 3, para. 1023).
2315
Prosecution’s Response Brief (Šainović), paras 74-75, referring to Trial Judgement, vol. 1, paras 1065-1076, 1108,
[ainovi}’s Closing Brief, paras 86-90, and requesting summary dismissal of his arguments in this regard. See also
Prosecution’s Response Brief (Šainović), para. 66, referring to Trial Judgement, vol. 1, para. 1108.
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others.2316 Finally, the Prosecution avers that Luki}’s argument regarding the manner in which
Ðaković used the term “Joint Command” is mere speculation.2317
(ii) Analysis
694.

The Trial Chamber found that “Joint Command meetings” were held on a daily basis in

Priština/Prishtina between 22 July and 30 October 19982318 and concluded that an entity called “the
Joint Command” existed in 1998.2319 In so doing, the Trial Chamber considered an abundance of
witness testimony and documentary evidence, suggesting that the daily meetings in question were
in fact referred to as meetings of the Joint Command.2320 Such evidence included Ðakovi}’s Notes
entitled “Meetings of the Joint Command for Kosovo and Metohija”.2321 In addition to the evidence
regarding the daily meetings, the Trial Chamber also took into account other evidence, in which the
“Joint Command” and the establishment thereof were mentioned.2322 This evidence included the
testimony of Ljubinko Cveti}, then Head of the Kosovska Mitrovica Secretariat of the Interior

2316

Prosecution’s Response Brief (Luki}), paras 127, 254, referring to Trial Judgement, vol. 1, para. 1071. See also
Prosecution’s Response Brief (Luki}), para. 125.
2317
Prosecution’s Response Brief (Luki}), para. 255.
2318
Trial Judgement, vol. 1, paras 1055, 1078. See also ibid., vol. 1, para. 1057; ibid., vol. 3, para. 306.
2319
Trial Judgement, vol. 1, para. 1109. See also ibid., vol. 1, para. 1108.
2320
See Trial Judgement, vol. 1, paras 1030, 1057-1059, 1070, and references therein.
2321
Trial Judgement, vol. 1, paras 1057-1058, referring to Exh. P1468.
2322
Trial Judgement, vol. 1, paras 1003, 1028, 1031-1032, 1057, 1069, 1071-1073, 1076-1077, 1080, 1089-1090, 10971099, 1105-1107, 1112; ibid., vol. 3, paras 314-315, and references therein. See also Exh. 4DA22, p. 1. [ainovi}’s and
Luki}’s challenges to the Trial Chamber’s assessment of the following evidence are dismissed: (i) an intelligence report
addressed to the Joint Command and reproduced in Nedeljnji Telegraf. Luki}’s argument that, in relation to this
evidence, the Trial Chamber reversed the burden of proof “where it noted that witnesses Stojanovi} and Ðakovi} failed
to address or explain certain issues” (Luki}’s Appeal Brief, para. 290; contra Prosecution’s Response Brief (Lukić),
para. 257)) is dismissed as undeveloped (see Trial Judgement, vol. 1, para. 1076, referring to Exh. P2945, pp. 10-11,
Momir Stojanović, 12 Dec 2007, T. 20094, Milan Ðaković, 19 May 2008, T. 26428); (ii) an issue of the Vojska
magazine from 2001, mentioning that a handbook was printed and distributed to VJ members by the Joint Command.
By arguing that the nature of the handbook and its authorship are unclear from the content of this Vojska publication
and that the Trial Chamber simply relied on a journalist’s interpretation unsupported by any other evidence, [ainovi}
misrepresents the Trial Judgement ([ainovi}’s Appeal Brief, para. 73). The Trial Chamber assessed the reference to the
handbook in the issue of the Vojska magazine not only in light of a journalist’s interpretation reflected therein but also
witness testimony and another document (Trial Judgement, vol. 1, para. 1077, referring to Exh. P1011, p. 49,
Exh. P2113, Vladimir Lazarević, 20 Nov 2007, T. 18638, Dragan Živanović, 17 Jan 2008, T. 20506, Božidar Delić,
4 Dec 2007, T. 19489). Luki}’s assertion that the same issue of the Vojska magazine indicating that the handbook bore
the log number of the Pri{tina Corps Command suggests that the term “Joint Command” was also used when a
document was issued by the army without any participation of the MUP (Luki}’s Appeal Brief, para. 291; contra
Prosecution’s Response Brief (Lukić), para. 258) is dismissed as unsubstantiated; and (iii) Luki}’s interview with the
Prosecution concerning the Joint Command. While Luki} contends that the Trial Chamber selectively relied upon and
misinterpreted the interview, in which he stated that there was “no Joint Command in existence as such (no command
body)” and that all plans were prepared by the Priština Corps (Luki}’s Appeal Brief, paras 179-181, 592, referring to
Trial Judgement, vol. 3, para. 1023; contra Prosecution’s Response Brief (Luki}), paras 141-142), he has not shown any
selective reliance or misinterpretation by the Trial Chamber. In the portions of his interview, which he cites, he does not
affirm the existence of the Joint Command as a command body (Exh. P948, pp. 48-49, 54, 84, 100-101). However, he
does not deny the existence of a body called the Joint Command in 1998 and rather mentions that such a body held
meetings (see, e.g., Trial Judgement, vol. 3, para. 1024, referring to Exh. P948, p. 77 (see also ibid., p. 85)). Moreover,
while he states in the interview that the Priština Corps prepared plans for joint anti-terrorist actions, this is not in
contradiction with the Trial Chamber’s findings as discussed below and does not, in and of itself, negate the existence
and the nature of the Joint Command as found by the Trial Chamber (see infra, para. 770; infra, sub-section VII.F.3.(a);
Trial Judgement, vol. 1, paras 1055, 1078, 1109-1110).
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(“SUP”),2323 that at a meeting of the MUP Staff on 10 July 1998, he was informed that “a command
had been set up at the highest level with a mandate to integrate the activities of the army and police
in the implementation of anti-terrorist operations.”2324 The Trial Chamber also noted that Cveti}
testified that in a meeting of the MUP Staff on 22 July 1998, Ðorđević “reiterated that the
establishment of the ‘Joint Command’ comprised [ainovi}, Matkovi}, Mini}, Luki}, Pavkovi},
An|elkovi}, and Gaji}.”2325
695.

The Trial Chamber noted the testimony of a number of witnesses – including Duško

Matkovi}, Milomir Mini}, and Zoran Anđelkovi}, who had been members of the Working Group
and had participated in the daily meetings in Pri{tina/Prishtina – describing how the daily meetings
were conducted while stating that neither these daily meetings nor the group of people who attended
them had an official name, such as “Joint Command”.2326 The Trial Chamber also noted the
testimony of a number of witnesses, including Milan Ðakovi}, that the term “Joint Command”
merely meant coordinated actions or plans for coordination of the VJ and the MUP in Kosovo, and
was an internal fictitious name used by Pavkovi} and Ðakovi} for orders of the Pri{tina Corps to be
accepted by the MUP.2327 Moreover, the Trial Chamber was aware of the testimony of witnesses
denying the proposition that the Joint Command existed as an entity.2328
696.

However, the Trial Chamber noted that “there was a remarkable degree of hypersensitivity

by many witnesses called during the case to the suggestion that Joint Command meetings took place
or that meetings that did take place were those of an entity designated as ‘Joint Command’.”2329 The
Trial Chamber thus considered that:
[e]vidence from several witnesses that the Joint Command did not exist, or exercised no influence
over anything, must be weighed against the significant body of evidence showing that meetings
were regularly held by such a body in 1998, and that important members of the VJ, MUP, and
civilian leadership attended these meetings, at which issues regarding the combat operations
conducted in Kosovo at that time were discussed and information exchanged.2330

As a result, in certain instances, the Trial Chamber accorded less weight to the testimony of
witnesses who participated in the daily meetings in Pri{tina/Prishtina. Instead, the Trial Chamber
2323

See Trial Judgement, vol. 1, para. 661.
Trial Judgement, vol. 1, para. 1071, referring to Ljubinko Cvetić, 7 Dec 2006, T. 8051-8052. As for the MUP Staff,
see infra, sub-section VII.F.2.(b). See also Trial Judgement, vol. 1, para. 1073 (fn. 2894); ibid., vol. 3, para. 315.
2325
Trial Judgement, vol. 1, para. 1071, referring to Ljubinko Cvetić, 7 Dec 2006, T. 8077, ibid., 8 Dec 2006, T. 8123.
See also Trial Judgement, vol. 3, para. 315.
2326
Trial Judgement, vol. 1, paras 1056-1057, 1065, 1073, and references therein.
2327
Trial Judgement, vol. 1, paras 1005, 1028, 1032, 1073 (fn. 2894), and references therein
2328
Trial Judgement, vol. 1, paras 1028 (fn. 2739), 1057, 1073 (fns 2888-2889), 1074-1075, and references therein.
2329
Trial Judgement, vol. 1, para. 1054. See also ibid., vol. 1, para. 1073, in which the Trial Chamber indicated its
distrust of the evidence provided by a considerable number of Serbian and FRY politicians and military personnel that
the existence of the Joint Command is inconceivable because there was no legal basis for such a body in the
constitutional provisions and the organisational scheme of the VJ.
2330
Trial Judgement, vol. 1, para. 1108.
2324
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placed greater weight on documentary evidence and on the testimony of witnesses such as Ljubinko
Cveti}, who did not attend the meetings, but heard about the Joint Command from participants in
the meetings.2331 The Trial Chamber also relied on Cveti}’s testimony despite the contrary
testimony of MUP members, who attended the same MUP Staff meeting where Cveti} heard about
the establishment of the Joint Command.2332 Such assessments were within the Trial Chamber’s
discretion.2333 The arguments of [ainovi} and Luki} merely request that the Appeals Chamber reevaluate the evidence, without showing any error.
697.

Contrary to [ainovi}’s and Luki}’s arguments, the Trial Chamber did not solely rely on

Cveti}’s testimony in determining the creation and existence of the Joint Command.2334 Moreover,
the Appeals Chamber observes that both [ainovi} and Luki} challenged the credibility of Cveti} at
trial on the basis of his character and particularly in light of the fact that he had been removed from
his position as Head of the Kosovska Mitrovica SUP due to his failure to report crimes.2335 The
Trial Chamber explicitly rejected their challenges in this regard. Significantly, the Trial Chamber
was “impressed by the straightforward way in which Cveti} responded to questions in court” and
considered him to be well-informed and credible.2336 [ainovi} and Luki} merely repeat their
challenges at trial and have failed to demonstrate that the Trial Chamber erred in its assessment of
the evidence.2337
698.

For the foregoing reasons, [ainovi} and Luki} have failed to demonstrate that the Trial

Chamber erred in concluding that the daily meetings in question were held by an entity called “the
Joint Command”.2338 The Appeals Chamber therefore dismisses their arguments in this regard.2339

2331

See also Trial Judgement, vol. 1, para. 1056, wherein the Trial Chamber explicitly found it difficult to accept the
claims of Matkovi}, Mini}, and Anđelkovi} not to know or to be able to explain exactly how these meetings came
about.
2332
Trial Judgement, vol. 1, para. 1071, referring, inter alia, to Miroslav Mijatović, 13 Feb 2008, T. 22284, Radovan
Vučurević, 25 Feb 2008, T. 23130-23131, Duško Adamović, 8 Apr 2008, T. 24967-24968.
2333
See Gali} Appeal Judgement, para. 300; Kupreškić et al. Appeal Judgement, paras 31-32; Nahimana et al. Appeal
Judgement, para. 194; Bikindi Appeal Judgement, para. 116.
2334
Trial Judgement, vol. 1, paras 1003, 1028, 1030-1032, 1057-1059, 1069, 1070-1073, 1076-1077, 1080, 1089-1090,
1097-1099, 1105-1107, 1112; ibid., vol. 3, paras 314-315, and references therein. See also supra, para. 694.
2335
Trial Judgement, vol. 3, para. 317, referring, inter alia, to Šainović Final Trial Brief, 15 July 2008 (public version),
para. 725, Šainović Closing Arguments, 21 Aug 2008, T. 27064, Lukić Closing Arguments, 26 Aug 2008, T. 27363.
See also Trial Judgement, vol. 1, para. 720.
2336
Trial Judgement, vol. 3, para. 317. See also ibid., vol. 1, para. 720. Moreover, contrary to Luki}’s argument
(Luki}’s Appeal Brief, paras 162-163), it was within the Trial Chamber’s discretion to accept Cveti}’s evidence and
reject Vojnovi}’s evidence based on their demeanours in court while both of them stated that they, as SUP chiefs, were
not aware of killings in their respective areas of jurisdiction. As for Cveti}, see Trial Judgement, vol. 1, para. 720; ibid.,
vol. 3, para. 317. Regarding Vojnovi}, see ibid., vol. 3, para. 960. See also Gali} Appeal Judgement, para. 300;
Kupreškić et al. Appeal Judgement, paras 31-32; Nahimana et al. Appeal Judgement, para. 194.
2337
With regard to [ainovi}’s submission that the Trial Chamber did not rely on Cveti}’s testimony with respect to
another issue ([ainovi}’s Appeal Brief, para. 186), the Appeals Chambers notes that it is not unreasonable for a trial
chamber to accept certain parts of a witness’s testimony and reject others (see Bo{koski and Tar~ulovski Appeal
Judgement, para. 59; Kraji{nik Appeal Judgement, para. 354; Blagojevi} and Joki} Appeal Judgement, para. 82).
2338
Trial Judgement, vol. 1, paras 1078, 1108-1109.
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(d) Reason for the creation of the Joint Command
699.

The Trial Chamber found that the Joint Command was created “by means of the de facto

power of the FRY President Slobodan Milo{evi} around June 1998 and in response to the need for
greater coordination between the MUP and VJ forces in Kosovo.”2340 The Trial Chamber further
found that it “was part of a co-ordination system put in place as early as May 1998 by which the VJ
and the MUP were able to work together in Kosovo” and that “[i]t allowed the commanders of the
MUP to ‘save face’ by not having to be commanded by the VJ both before and during the state of
emergency.”2341 The Trial Chamber also found that the Joint Command allowed Milošević to direct
the actions of the MUP in Kosovo, through Pavkovi}, in a situation of questionable legality and for
such actions to enjoy the support of the VJ.2342 The Trial Chamber concluded that this arrangement
“was important to Milošević because certain members of the VJ disagreed with the deployment of
the army within Kosovo, save to guard the border, and complained of the behaviour of the MUP in
Kosovo and its failure to co-ordinate with and resubordinate itself to the VJ.”2343
(i) Submissions of the parties
700.

[ainovi} argues that the Trial Chamber erred in finding that the reason for the creation of

the Joint Command was to facilitate better coordination of the activities of the VJ and the MUP in
Kosovo, based on the testimony of Aleksandar Dimitrijević, then Head of the Security
Administration of the VJ General Staff.2344 [ainovi} contends that Dimitrijević never mentioned the
need for developing a mechanism for efficient coordination between the VJ and the MUP and that
the part of Dimitrijević’s testimony to which the Trial Judgement referred concerns Pavković’s
actions in connection with the VJ, and his use of the term “Joint Command” to provide cover for his
own activities.2345 [ainovi} further submits that Dimitrijević admitted that his testimony in this
regard was speculative.2346 [ainovi} also contends that the Trial Chamber disregarded evidence
providing credible explanations about the manner in which the VJ and the MUP were coordinated,

2339

[ainovi}’s sub-grounds 1(6), 1(14) in part; Luki}’s ground D(5) in part, D(7), F(2) in part, N in part, P(6) in part.
Trial Judgement, vol. 1, para. 1109. See also ibid., vol. 1, para. 1006.
2341
Trial Judgement, vol. 1, para. 1111.
2342
Trial Judgement, vol. 1, para. 1111.
2343
Trial Judgement, vol. 1, para. 1111.
2344
[ainovi}’s Appeal Brief, paras 61, 63-64, 66, referring to Trial Judgement, vol. 1, para. 1006. With regard to
Dimitrijevi}’s position, see Trial Judgement, vol. 1, para. 34.
2345
[ainovi}’s Appeal Brief, para. 62, referring to Trial Judgement, vol. 1, para. 1005, Aleksandar Dimitrijevi},
8 Jul 2008, T. 26595, ibid., 9 Jul 2008, T. 26713. See also [ainovi}’s Reply Brief, para. 14.
2346
[ainovi}’s Appeal Brief, paras 62, 65, referring to Aleksandar Dimitrijevi}, 9 Jul 2008, T. 26713. See also
[ainovi}’s Reply Brief, para. 14.
2340
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which shows that there was no need for the participation of civilian representatives, such as
[ainovi}, or any kind of additional body or authority for this coordination.2347
701.

In addition, [ainovi} maintains that the Trial Chamber erred in concluding that the Joint

Command allowed Milošević, through Pavkovi}, to direct the actions of the MUP in Kosovo and to
ensure that the VJ supported MUP units, because certain VJ officers disagreed with the deployment
of the VJ in Kosovo. According to [ainovi}, nothing in the trial record suggests that Milo{evi}
needed to act through Pavkovi} or to establish a special body for these purposes.2348 Furthermore,
he avers that the Trial Chamber erred in failing to conclude that the deployment of the VJ beyond
the border area in 1998 and early 1999 was lawful.2349 [ainovi} argues that, had the Trial Chamber
established that the deployment was indeed lawful, this would have undermined the Trial
Chamber’s conclusion that Milo{evi} needed the Joint Command to bypass the VJ officers who
questioned the legality of the deployment of the VJ in the interior of Kosovo.2350
702.

The Prosecution responds that the Trial Chamber’s findings on the origin of the Joint

Command and the need for the Joint Command were reasonable, and that [ainovi} merely repeats
his submissions at trial, asserts a different interpretation of the evidence, and misrepresents the Trial
Chamber’s findings.2351 It further submits that the Trial Chamber’s reliance upon Dimitrijevi}’s
testimony was reasonable and supported by other evidence,2352 and that the Trial Chamber
reasonably declined to determine the lawfulness of the deployment of the VJ forces in Kosovo
beyond the border area prior to the declaration of a state of emergency.2353
(ii) Analysis
703.

The Trial Chamber accepted Aleksandar Dimitrijevi}’s evidence “as a clear rationale for the

need for the development of a Joint Command, namely the need to find effective mechanisms for
ensuring the better co-ordination of the activities of the state forces involved in Kosovo”.2354 The
2347

[ainovi}’s Appeal Brief, paras 63-65, referring to Trial Judgement, vol. 1, paras 1007-1010.
[ainovi}’s Appeal Brief, paras 113-114, arguing that there were no subordination problems in the MUP, that the
actions of the VJ in Kosovo in 1998 were controlled entirely through the usual chain of command, which overcame the
disagreement by the issuance of orders, and that Milo{evi} was able to legally remove the opposition, if any.
2349
[ainovi}’s Appeal Brief, paras 487-488, referring to [ainovi}’s Closing Brief, paras 134-142. While [ainovi}
submits that the Trial Chamber erred in failing to determine the legality of the VJ deployment “in the border area”
(see [ainovi}’s Appeal Brief, para. 487), the Appeals Chamber understands that he meant to state “beyond the border
area”, in light of the context of his argument and his reference to Trial Judgement, vol. 1, para. 579.
2350
[ainovi}’s Appeal Brief, paras 489-490.
2351
Prosecution’s Response Brief (Šainović), paras 63, 66, 78, 88. See also Appeal Hearing, 11 Mar 2013, AT. 233-235.
2352
Prosecution’s Response Brief (Šainović), paras 63-65, referring to Trial Judgement, vol. 1, paras 1005-1006, 10251026, 1028, 1031-1032, and mentioning, inter alia, Stojanovi}’s and \akovi}’s testimony as well as documentary
evidence.
2353
Prosecution’s Response Brief (Šainović), paras 339-341, referring to Trial Judgement, vol. 1, paras 579, 1006,
1111, arguing that irrespective of whether such deployment was legal, the important fact is that certain members of the
VJ disagreed with such deployment, which was “one of the reasons for the need for the Joint Command.”
2354
Trial Judgement, vol. 1, para. 1006.
2348
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Appeals Chamber considers that, in so doing, the Trial Chamber carefully analysed the testimony of
Dimitrijevi} regarding the use of the term “Joint Command” and the lead-up to the daily meetings
in Pri{tina/Prishtina between civilian representatives and VJ and MUP members.2355 In this context,
the Trial Chamber referred to Dimitrijevi}’s testimony that the term “Joint Command” was created
to provide Pavkovi} with a cover for his activities and use of certain units, “so that he could say ‘I
have the Joint Command behind me.’”2356 The Trial Chamber understood this to include securing
the coordination between VJ and MUP forces.2357 The Trial Chamber’s interpretation was based on
Dimitrijevi}’s account that, since the spring of 1998, the need to establish coordination between the
VJ and the MUP had become apparent due to the difficulty in issuing orders to the MUP.2358 In this
regard, the Trial Chamber also noted that Dimitrijevi} and Momčilo Peri{i}, then Chief of the VJ
General Staff,2359 opposed appointing Pavkovi} as commander of all the forces in Kosovo since
they doubted that the MUP would subordinate its units to him.2360 Although the Trial Chamber was
aware of Dimitrijevi}’s admission in cross-examination that his testimony about the term “Joint
Command” as a cover for Pavkovi} was speculation on his part,2361 it clearly indicated its
inclination to reject Dimitrijevi}’s “attempted retraction” in cross-examination.2362 Accordingly,
[ainovi}’s contention that Dimitrijevi} did not explicitly mention the need to create efficient
coordination mechanisms ignores the Trial Chamber’s assessment of Dimitrijevi}’s testimony in
this regard.
704.

Furthermore, Aleksandar Dimitrijevi}’s evidence is corroborated by the testimony of other

witnesses considered by the Trial Chamber,2363 including Momir Stojanovi}2364 and Milan
Ðakovi},2365 indicating that the lack of cooperation between the VJ and the MUP, which operated in
separate chains of command, was making coordination between them difficult and that improving
the coordination was pressing in mid 1998. Contrary to [ainovi}’s submissions, the Trial Chamber
duly considered the evidence concerning the manner in which the VJ and the MUP coordinated
2355

Trial Judgement, vol. 1, paras 1005-1006, referring to Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26592-26596, 2661926621, ibid., 9 Jul 2008, T. 26712-26713.
2356
Trial Judgement, vol. 1, para. 1005, referring to Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26595, ibid., 9 Jul 2008,
T. 26713.
2357
Trial Judgement, vol. 1, para. 1005.
2358
Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26596, cited in Trial Judgement, vol. 1, para. 1005.
2359
See Trial Judgement, vol. 1, para. 470.
2360
Trial Judgement, vol. 1, para. 1005, referring to Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26592-26594.
2361
Trial Judgement, vol. 1, para. 1005, referring to Aleksandar Dimitrijevi}, 9 Jul 2008, T. 26712-26713.
2362
Trial Judgement, vol. 1, para. 1006.
2363
Trial Judgement, vol. 1, para. 1028 (fn. 2737), referring to Božidar Delić, 4 Dec 2007, T. 19422-19423, 19495.
See also Trial Judgement, vol. 1, para. 1071, referring to Ljubinko Cvetić, 7 Dec 2006, T. 8051-8052. See further Trial
Judgement, vol. 1, para. 1028 (fn. 2739), referring to Vladimir Lazarević, 6 Nov 2007, T. 17795, Milan Kotur,
21 Jan 2008, T. 20675, 20724-20725, Mihajlo Gergar, 1 Feb 2008, T. 21528, Miloš Mandić, 23 Jan 2008, T. 2092520926, Ljubiša Diković, 10 Dec 2007, T. 19881.
2364
Trial Judgement, vol. 1, paras 1005, 1030, referring to Momir Stojanovi}, 7 Dec 2007, T. 19761-19762, 19765.
2365
Trial Judgement, vol. 1, paras 1025, 1028, referring to Milan Ðakovi}, 19 May 2008, T. 26411, ibid., 20 May 2008,
T. 26444-26445, 26453.
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their actions in 1998.2366 This evidence does not contradict the evidence regarding the difficulty in
the coordination. [ainovi} merely attempts to replace the Trial Chamber’s interpretation of the
evidence with his own, without showing any error. In these circumstances, [ainovi}’s contention
that the Trial Chamber failed to demonstrate why the Joint Command was necessary or why the
involvement of civilian representatives was required in the coordination process is also unfounded.
Consequently, [ainovi} has not shown that the Trial Chamber erred in relying on Dimitrijevi}’s
evidence to show that the Joint Command was created out of the need to find effective mechanisms
for ensuring better coordination between the VJ and the MUP.2367
705.

[ainovi}’s challenges to the Trial Chamber’s finding that the Joint Command “allowed

Slobodan Milošević, through Pavković, to direct the actions of the MUP in Kosovo in a situation of
questionable legality, and for these actions of the MUP to enjoy the support of the VJ”,2368 are also
without merit. In addition to the evidence concerning the need to establish coordination between the
VJ and the MUP,2369 the Trial Chamber considered documentary evidence and witness testimony
showing that, in 1998 and early 1999, “there were powerful voices within the VJ” – mainly Perišić
and Dimitrijević – expressing concerns about the lawfulness or propriety of the deployment of VJ
forces in Kosovo beyond the border area without a declaration of a state of emergency or the
equivalent.2370 Furthermore, the Appeals Chamber notes that Peri{i} pointed out, in his letter to
Milo{evi} dated 23 July 1998, problems relating to the unprofessional use of VJ units, caused by
members of the MUP who sought to use and subordinate VJ units to them, and actually did so in
certain operations.2371 In addition, the Trial Chamber considered evidence of instances in which the
regular VJ chain of command had been circumvented,2372 demonstrating that contrary to [ainovi}’s
claim, the disagreement within the VJ had not been resolved by way of the issuance of orders
through the usual chain of command. The Trial Chamber further took into account the evidence that
around the same time Pavkovi} had been “one of the main proponents of the increased utilisation of

2366

See, in particular, Trial Judgement, vol. 1, paras 1025-1032.
Trial Judgement, vol. 1. para. 1006.
2368
Trial Judgement, vol. 1, para. 1111.
2369
See supra, paras 703-704.
2370
Trial Judgement, vol. 1, paras 572-579. See also ibid., vol. 1, para. 1088; ibid., vol. 3, paras 80-81, 319, 494, 648654, 664. See also infra, sub-section VII.E.2.(c)(ii).
2371
Exh. P717, pp. 1-2 (item 1.a and item 3.a). Although the Trial Chamber does not make a particular reference to this
portion of Peri{i}’s letter in the Trial Judgement, the Appeals Chamber considers that the Trial Chamber was aware of
and relied upon it, in light of the Trial Chamber’s repeated references to other portions of the letter and its finding that
“certain members of the VJ […] complained of the behaviour of the MUP in Kosovo and its failure to co-ordinate with
and resubordinate itself to the VJ” (Trial Judgement, vol. 1, para. 1111). See also infra, fn. 2424. Regarding disputes
over the re-subordination of the MUP to the VJ, which continued even after the declaration of a state of war in March
1999, see also ibid., vol. 1, paras 1166, 1170-1189, 1202. In particular, as to the dissatisfaction of VJ members with the
MUP’s unwillingness to be resubordinated to the VJ, see ibid., vol. 1, paras 1166, 1179, 1181-1184, and evidence cited
therein, including the testimony of various witnesses who were VJ officers.
2372
See infra, sub-sections VII.C.2.(c)(v) and VII.C.2.(c)(vi).
2367
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the VJ in the interior of Kosovo”, i.e. beyond the border area,2373 Dimitrijevi}’s testimony that
Pavkovi} had become a “favourite of the President”,2374 and Peri{i}’s letter complaining that
Pavkovi} had turned into “something like a service” for [ainovi}, Mini}, and the MUP by planning
operations at their request.2375 In arguing that no evidence indicates that Milo{evi} needed Pavkovi}
and the Joint Command, [ainovi} disregards this evidence and presents his own interpretation of
evidence, without showing any error on the part of the Trial Chamber.
706.

The Appeals Chamber is not persuaded by [ainovi}’s contention that the Trial Chamber

erred in not determining the legality of the use of the VJ beyond the border area without a
declaration of a state of emergency or the equivalent. Irrespective of the legality of the deployment
of the VJ in the interior of Kosovo, the Trial Chamber was entitled to find that the objections raised
by some senior VJ members to this use of the VJ prompted Milo{evi} to explore other means of
exercising his power, namely through the Joint Command.
707.

Consequently, [ainovi} has not shown any error in the Trial Chamber’s findings as to the

reason for the creation of the Joint Command.2376 The Appeals Chamber dismisses his arguments in
this regard.2377
(e) The Joint Command and the Working Group
708.

The Trial Chamber found that [ainovi} and the members of the Working Group, namely,

Milomir Minić, Duško Matković, and Zoran Anđelković were sent to Kosovo2378 and met almost
daily with MUP and VJ officers in Priština/Prishtina between 22 July and 30 October 1998.2379 It
also found that these meetings were referred to as meetings of the “Joint Command”, which was an

2373

Trial Judgement, vol. 3, para. 665.
Trial Judgement, vol. 3, para. 644, also finding Dimitrijevi} to be “generally reliable”.
2375
Trial Judgement, vol. 3, para. 653, citing Exh. P717. See also Trial Judgement, vol. 1, para. 1088; ibid., vol. 3,
para. 654.
2376
[ainovi} also challenges the Trial Chamber’s findings that the Joint Command “was part of a co-ordination system
put in place as early as May 1998 by which the VJ and the MUP were able to work together in Kosovo” and that the
Joint Command “allowed the commanders of the MUP to ‘save face’ by not having to be commanded by the VJ” (Trial
Judgement, vol. 1, para. 1111), arguing that these findings were mere speculation ([ainovi}’s Appeal Brief, para. 112).
His assertion disregards the Trial Chamber’s analysis of the evidence and fails to show an error by the Trial Chamber.
As to the date of the formation of the Joint Command ([ainovi}’s Appeal Brief, para. 112), [ainovi} also misrepresents
the Trial Judgement (see Trial Judgement, vol. 1, para. 1109). Luki}’s submission that the Trial Chamber erroneously
found that the Joint Command allowed the MUP commanders to “save face” (Luki}’s Appeal Brief, para. 300; contra
Prosecution’s Response Brief (Lukić), para. 264. See also Trial Judgement, vol. 1, paras 998, 1071) is undeveloped and
thus dismissed.
2377
[ainovi}’s grounds 1(4), 1(8) in part, 6(12). For the reasons set out above (see supra, fn. 2376), Luki}’s argument in
this regard is also dismissed (Luki}’s ground N(1) in part).
2378
Trial Judgement, vol. 1, paras 302, 304, 1007-1008; ibid., vol. 3, paras 292, 306.
2379
Trial Judgement, vol. 1, paras 1055-1056, 1059, 1078; ibid., vol. 3, para. 306.
2374
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entity “created by means of the de facto power of [Milošević] around June 1998 and in response to
the need for greater co-ordination between the MUP and VJ forces in Kosovo.”2380
(i) Submissions of the parties
709.

Šainović argues that the Trial Chamber’s findings as to the formation, position, and

envisaged role of the Working Group are incompatible with its conclusions on the Joint Command,
including that the Joint Command was composed of, inter alia, representatives of the political
structures of the FRY and Serbia and was established by Milošević’s decision in order to respond to
the need for greater coordination of the VJ and the MUP.2381 According to [ainovi}, the Trial
Chamber found that the Working Group was established to represent the Joint Command or form
some part of it. He contends that this finding is erroneous as the Working Group was a separate
entity with separate authority and that there was no decision to establish a joint command at the
same time as the Working Group.2382 [ainovi} also maintains that a joint meeting of people
occupying different roles in different bodies (in this case, members of the Working Group and
[ainovi} as a representative of the FRY government) does not in itself indicate that they formed a
third body, the Joint Command.2383 He avers that the joint meetings were no more than a mutual
exchange of information required to perform the tasks that were entrusted to them.2384
710.

The Prosecution responds that the Trial Chamber’s findings concerning the position and role

of the Working Group are not incompatible with its conclusions regarding the Joint Command.2385
It avers that the duties of the members of the Working Group did not prevent them from attending
Joint Command meetings and that the evidence shows they did so.2386
(ii) Analysis
711.

The Trial Chamber found that the Working Group consisted of three civilian SPS members,

namely, Milomir Minić, Duško Matković, and Zoran Anđelković, and was established by the SPS
Main Board on 10 June 1998 to coordinate political activities in Kosovo and to stabilise the
situation there.2387 The Trial Chamber found that the Joint Command was composed of individuals
2380

Trial Judgement, vol. 1, paras 1055, 1078, 1109. See also ibid., vol. 3, para. 306.
[ainovi}’s Appeal Brief, paras 78-81, 84, referring to Trial Judgement, vol. 1, paras 302-307, ibid., vol. 3,
paras 292, 299, 302-311.
2382
[ainovi}’s Appeal Brief, para. 81. In this regard, [ainovi} contends that had there been a decision to establish a
joint command at the same time as the Working Group, and had Milo{evi} intended to send [ainovi} to Kosovo as his
representative, Milošević would not have withheld such information from the highest body of the SPS, whose undivided
support he enjoyed ([ainovi}’s Appeal Brief, para. 81, referring to Trial Judgement, vol. 3, paras 292, 299).
2383
[ainovi}’s Reply Brief, para. 20.
2384
[ainovi}’s Reply Brief, para. 20.
2385
Prosecution’s Response Brief (Šainović), para. 76.
2386
Prosecution’s Response Brief (Šainović), para. 76, referring to Trial Judgement, vol. 1, paras 302-311, Exh. P1468.
2387
Trial Judgement, vol. 1, paras 302, 304, 1007.
2381
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from the political structures of the FRY and Serbia, the military and the police and had been
“created by means of the de facto power of the FRY President Slobodan Milošević around
June 1998 […] in response to the need for greater co-ordination between the MUP and VJ forces in
Kosovo.”2388 The Appeals Chamber does not discern any incompatibility in these findings.
712.

Contrary to [ainovi}’s contention, the Trial Chamber did not find that the Working Group

had been established to represent the Joint Command or some part of it. In finding that the Joint
Command had been established, the Trial Chamber considered not only evidence that members of
the Working Group and [ainovi} sat together at daily meetings with VJ and MUP representatives,
but also other evidence.2389 Based on the evidence in its entirety, the Trial Chamber concluded that
the Joint Command was an entity “created by means of the de facto power of the FRY President
Slobodan Milošević around June 1998” and held daily meetings at which the members of the
Working Group, [ainovi}, and VJ and MUP representatives would assemble.2390 [ainovi}’s
arguments on the relations between the Working Group and the Joint Command misrepresent the
Trial Chamber’s findings, ignore its other relevant factual findings and analysis of the evidence, and
do not show any error on the part of the Trial Chamber. Accordingly, the Appeals Chamber
dismisses his arguments in this regard.2391
2. Authority of the Joint Command in 1998
(a) Introduction
713.

In determining the authority of the Joint Command over the VJ and the MUP in 1998, the

Trial Chamber held that the Joint Command meetings “were more than a daily flow of information,
as there is no doubt that on occasions participating politicians stated what was to be done by the VJ
and MUP”.2392 The Trial Chamber also found “that decisions regarding how and when the Plan [for
Combating Terrorism] was to be implemented were discussed at the Joint Command meetings, and
that, at times, Minić and Šainović […] stipulated that certain things be done.”2393 The Trial
2388

Trial Judgement, vol. 1, para. 1109.
For instance, the Trial Chamber considered evidence showing the lead-up to the daily meetings and how the
meetings were conducted and referred to. See, inter alia, Trial Judgement, vol. 1, paras 992-1011, 1025-1032, 10551108. The Trial Chamber’s assessment of various pieces of evidence is discussed above. See supra,
sub-section VII.C.1.(c).
2390
Trial Judgement, vol. 1, paras 1055, 1078, 1108-1109. [ainovi}’s assertion that Milo{evi} would not have withheld
from members of the SPS Main Board the information on a decision to create a joint command and his intention to send
[ainovi} to Kosovo had there been such a decision ([ainovi}’s Appeal Brief, para. 81) is also unfounded. It was
unknown to the Trial Chamber whether Milo{evi} withheld such information from members of the SPS Main Board.
The Trial Chamber thus made no finding in this regard. The portions of the Trial Judgement cited by [ainovi} do not
contain such a finding (Trial Judgement, vol. 3, paras 292, 299).
2391
[ainovi}’s sub-ground 1(7) in part.
2392
Trial Judgement, vol. 1, para. 1079.
2393
Trial Judgement, vol. 1, para. 1110.
2389
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Chamber further found that “based on discussions that had been held during Joint Command
meetings”, Pavkovi}, as the Pri{tina Corps Commander, “several times submitted requests to” his
immediate superior, Du{an Samard`i}, the 3rd Army Commander.2394
714.

The Trial Chamber also noted that “a significant amount of evidence suggest[ed] that the

formal command structures, as well as the reporting system, of the VJ and the MUP remained intact
during the period of operation of the Joint Command.”2395 In particular, the Trial Chamber found
that, within the VJ, the Pri{tina Corps, which was responsible for the Kosovo region, was
subordinate to the 3rd Army,2396 which, in turn, was subordinate to the highest VJ organ, the General
Staff.2397 The Trial Chamber held that “the VJ command structure continued to operate during the
operations conducted in 1998 and that regular combat reports were sent from subordinate units to
the Pri{tina Corps, and not the Joint Command.”2398 In this context, the Trial Chamber also took
into account evidence suggesting that the proposals discussed at the Joint Command meetings were
contingent upon prior approval from VJ organs and that requests made during the meetings were to
be authorised by the VJ afterwards.2399
715.

The Trial Chamber nonetheless identified instances that showed the tension between the

Joint Command and the 3rd Army Command2400 and found that the regular VJ chain of command
was sometimes circumvented or ignored by Pavkovi} and the Joint Command.2401
716.

The Trial Chamber also examined the Joint Command’s role in joint operations of the VJ

and the MUP in 19982402 and concluded:
The entity referred to as the Joint Command played a role in the co-ordination and exchange of
information and intelligence between the MUP and the VJ in the latter half of 1998. Decisions and
orders for joint operations were implemented through the existing chains of command; and, both
directly or indirectly [sic], the Joint Command had influence over the MUP and VJ in respect of
the implementation of the various stages of the Plan for Combating Terrorism. Even if some
members of the Joint Command may not have had the de jure authority to issue orders directly to
either MUP or VJ units, the individual members of the Joint Command brought their influence to
bear on how the Plan was put into effect, utilising the established systems of command and control
within the VJ and MUP.2403

2394

Trial Judgement, vol. 1, para. 1110. As for such requests, see, in particular, ibid., vol. 1, paras 1080-1086. With
regard to Samard`i}’s position, see ibid., vol. 1, para. 583.
2395
Trial Judgement, vol. 1, para. 1081, referring to Exh. 4D91, Exh. P1419, Ljubinko Cvetić, 8 Dec 2006, T. 8123,
Miodrag Simić, 14 Sep 2007, T. 15687.
2396
Trial Judgement, vol. 1, paras 482, 584.
2397
Trial Judgement, vol. 1, paras 417-418, 468, 482.
2398
Trial Judgement, vol. 1, para. 1095.
2399
Trial Judgement, vol. 1, paras 1067, 1080-1084, 1087, and references therein.
2400
Trial Judgement, vol. 1, paras 1085-1086, 1088. See also ibid., vol. 1, para. 1082; ibid., vol. 3, para. 659.
2401
Trial Judgement, vol. 1, para. 1086.
2402
See, for instance, Trial Judgement, vol. 1, para. 1092.
2403
Trial Judgement, vol. 1, para. 1110 (emphasis in original). The Trial Chamber also held that in 1998 the Joint
Command “had significant influence over the actions of MUP and VJ forces” (ibid., vol. 3, para. 300), and “played a
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717.

Furthermore, the Trial Chamber found that the Joint Command “allowed Slobodan

Milošević, through Pavković, to direct the actions of the MUP in Kosovo in a situation of
questionable legality, and for these actions of the MUP to enjoy the support of the VJ […] because
certain members of the VJ disagreed with the deployment of the army within Kosovo, save to guard
the border, and complained of the behaviour of the MUP in Kosovo and its failure to co-ordinate
with and resubordinate itself to the VJ.”2404
(b) Preliminary matters
(i) Submissions of the parties
718.

[ainovi} and Luki} submit that the Trial Chamber erred in finding that the Joint Command

had influence over the MUP and the VJ in respect of the implementation of the various stages of the
Plan for Combating Terrorism.2405 They argue that the meetings of the Joint Command recorded in
Ðakovi}’s Notes were of an informative nature and did not have the character of a body with a
command or coordination role.2406 Pavkovi} also avers that the Joint Command was “no
command”.2407 In addition, [ainovi} argues that, although the Trial Chamber found that the “Joint
Command played a role in the co-ordination […] between the MUP and the VJ”, it failed to qualify
the nature of this role in the coordination.2408
719.

[ainovi} further maintains that the Trial Chamber failed to examine whether statements

made at the meetings had any influence on the events that unfolded in the field2409 and that units of
the Priština Corps were never deployed in the absence of an order from the Commander of the
3rd Army.2410 Similarly, Pavković argues that, in 1998, neither he nor the Joint Command could
engage in activities without Samardžić’s approval, since Samardžić, the Commander of the
3rd Army, controlled the activities of the VJ in Kosovo at the time.2411 In this regard, Pavkovi}

significant role in directing and co-ordinating the activities of the VJ and the MUP in Kosovo” (ibid., vol. 3,
para. 1023).
2404
Trial Judgement, vol. 1, para. 1111.
2405
[ainovi}’s Appeal Brief, paras 87, 107-109; Luki}’s Appeal Brief, paras 292, 301, referring, inter alia, to Trial
Judgement, vol. 1, para. 1110. [ainovi} also challenges the Trial Chamber’s finding that members of the Joint
Command brought their influence to bear on the implementation of the Plan for Combating Terrorism, using established
systems of command and control within the VJ and the MUP ([ainovi}’s Appeal Brief, para. 108).
2406
[ainovi}’s Appeal Brief, para. 88; Luki}’s Appeal Brief, paras 276, 292, 304-307, 308(5)(6), referring, inter alia, to
Trial Judgement, vol. 1. paras 889, 905, 1003. Luki} also challenges the Trial Chamber’s use of the term “Joint
Command”, arguing that it gives a false impression that there existed a body that commanded both the army and the
police units (Luki}’s Appeal Brief, para. 274, referring to Trial Judgement, vol. 1, para. 909).
2407
Pavković’s Appeal Brief, para. 118.
2408
[ainovi}’s Appeal Brief, para. 109, referring to Trial Judgement, vol. 1, para. 1110.
2409
[ainovi}’s Appeal Brief, paras 88, 92, 95.
2410
[ainovi}’s Appeal Brief, para. 108.
2411
Pavković’s Appeal Brief, paras 92, 114-115. See also ibid., para. 136.
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asserts that the VJ chain of command was fully functioning.2412 Likewise, Luki} refers to the Trial
Chamber’s finding that the command structures and reporting systems of the VJ and the MUP
remained intact during the operation of the Joint Command in 1998.2413
720.

The Prosecution responds that the Trial Chamber’s findings on the authority of the Joint

Command over the VJ and the MUP in 1998 were reasonable2414 and that most of the arguments
raised by [ainovi} and Luki} warrant summary dismissal for various reasons, including
misrepresentation of the Trial Chamber’s findings.2415
(ii) Analysis
721.

At the outset, the Appeals Chamber observes that insofar as [ainovi}, Pavkovi}, and Luki}

understand the Trial Chamber to have found or implied that the Joint Command had the power of
command, they misconstrue its finding.2416 The Trial Chamber concluded that both directly and
indirectly “the Joint Command had influence over the MUP and VJ in respect of the implementation
of the various stages of the Plan for Combating Terrorism”, although “[d]ecisions and orders for
joint operations were implemented through the existing chains of command”.2417 The Trial
Chamber found that the Joint Command exercised influence by “play[ing] a role in the coordination and exchange of information and intelligence between the MUP and the VJ”, not by
replacing the established systems of command and control within these two forces.2418 According to
the Trial Chamber, such systems were used by individual members of the Joint Command to exert
their influence on the implementation of the Plan.2419 Therefore, to the extent that [ainovi},
Pavkovi}, and Luki} submit that the Trial Chamber found that the Joint Command had the power of
command, their arguments misrepresent the Trial Chamber’s findings and are thus dismissed.
722.

The Trial Chamber noted the fact that the command structures and reporting systems of the

VJ and the MUP remained intact in 1998,2420 but considered that this did not undermine the
conclusion that the Joint Command had influence over the VJ and the MUP.2421 By merely

2412

Pavković’s Appeal Brief, para. 119.
Luki}’s Appeal Brief, paras 287, 292, 308(4), referring to Trial Judgement, vol. 1. paras 1081, 1091, 1093, 10951096.
2414
Prosecution’s Response Brief (Šainović), para. 78, referring to Trial Judgement, vol. 1, paras 1055-1111.
2415
Prosecution’s Response Brief (Šainović), para. 78; Prosecution’s Response Brief (Lukić), paras 240, 243, 249-252.
2416
Contrary to Luki}’s argument (Luki}’s Appeal Brief, para. 274), the Trial Chamber’s use of the term “Joint
Command” reflects the evidence showing that such term was used (e.g., Trial Judgement, vol. 1, paras 1057-1058,
1071, 1076-1077, 1098-1099) and does not constitute any error regardless of the impression that the term may convey.
2417
Trial Judgement, vol. 1, para. 1110 (emphasis added).
2418
Trial Judgement, vol. 1, para. 1110 (emphasis added).
2419
Trial Judgement, vol. 1, para. 1110.
2420
Trial Judgement, vol. 1, paras 1081, 1095.
2421
See Trial Judgement, vol. 1, para. 1110.
2413
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reiterating the Trial Chamber’s finding that VJ and MUP command structures remained intact,2422
Luki} has not shown any error. His argument in this regard is therefore dismissed.
723.

Furthermore, the Appeals Chamber considers that the Trial Chamber carefully assessed the

coordination role of the Joint Command and found, inter alia, that: (i) it “was part of a coordination system put in place as early as May 1998 by which the VJ and the MUP were able to
work together in Kosovo”; and (ii) “[i]t allowed the commanders of the MUP to ‘save face’ by not
having to be commanded by the VJ”.2423 [ainovi}’s contention that the Trial Chamber failed to
“qualify” the nature of the coordination role played by the Joint Command therefore ignores these
findings and misrepresents the Trial Judgement. Accordingly, his argument in this regard is
dismissed.
724.

[ainovi}, Pavkovki}, and Luki} also raise a number of challenges concerning the influence

of the Joint Command over the VJ and the MUP as well as its role in coordinating these forces, and
contest the Trial Chamber’s assessment of various pieces of evidence in this regard. The Appeals
Chamber will examine these specific challenges in turn.2424
(c) Alleged errors in the assessment of evidence
(i) Meetings of the Joint Command

a. Submissions of the parties
725.

[ainovi} argues that, based on Ðakovi}’s Notes, the Trial Chamber erroneously found that

the meetings it designated as “Joint Command meetings” were “more than a daily flow of
information”, without further defining the nature of these meetings, their content, and “their
relevance with respect to the events that unfolded in the field”.2425 He also submits that Ðakovi}’s
Notes as well as the testimony of those present show that no decision was adopted at any of these
2422

Luki}’s Appeal Brief, para. 292. See also ibid., para. 287.
Trial Judgement, vol. 1, para. 1111. See also, inter alia, ibid., vol. 1, paras 1079-1107.
2424
In the context of determining the authority of the Joint Command, the Trial Chamber considered Perišić’s letter to
Milošević dated 23 July 1998, in which Perišić expressed his concern “regarding the use of VJ units outside the regular
institutions of the system, the attempted command by unauthorised persons, […] the by-passing of levels of command”,
and “the fact that the Commander of the Priština Corps planned operations ‘at the request of Šainović and Minić and the
MUP’”. As corroboration, the Trial Chamber also referred to the testimony of Crosland as to what he heard from
Dimitrijevi} in the autumn of 1998 (Trial Judgement, vol. 1, para. 1088, referring to Exh. P717, pp. 1-3, John Crosland,
Exh. P2645, paras 54, 56, 58). While [ainovi} argues that Perišić mentions in his letter only an attempt by unauthorised
persons “to make an impact on the VJ chain of command” and that the Trial Chamber should have relied upon
Dimitrijević’s testimony rather than Crosland’s evidence and a corresponding telegram of 3 October 1998 with regard
to such an impact ([ainovi}’s Appeal Brief, paras 97-99, 107; [ainovi}’s Reply Brief, para. 21; contra Prosecution’s
Response Brief (Šainović), para. 85), these arguments are dismissed for the reasons set out elsewhere in detail
(see infra, sub-section VII.D.2.(b)(iii).
2425
[ainovi}’s Appeal Brief, para. 88, referring to Trial Judgement, vol. 1, para. 1079.
2423
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meetings. In his view, this shows that these meetings were merely “of an informative nature” with
the “character of a platform for discussions and not a command or co-ordination body.”2426
726.

Luki} submits that, contrary to the Trial Chamber’s finding, the meetings of the Joint

Command had no “significant influence”, because no decisions were taken and the information
exchanged during these meetings concerned events that had already occurred.2427 He maintains that
Ðakovi}’s Notes record suggestions, and not orders, made in the meetings.2428 He also contends that
the Trial Chamber erred in not relying upon \akovi}’s explanation that the purpose of the meetings
was primarily to exchange information.2429 According to Luki}, the Trial Chamber’s finding that
politicians participating in these meetings stated what was to be done by the VJ and the MUP
contradicts its conclusion that the proposals or requests made at Joint Command meetings were
contingent upon prior approval or subsequent authorisation by VJ organs.2430
727.

The Prosecution responds that Ðakovi}’s Notes show more than a “flow of information” at

Joint Command meetings as well as [ainovi}’s leading role therein.2431 The Prosecution further
responds that Luki} ignores the Trial Chamber’s relevant findings regarding the meetings of the
Joint Command and that his contention that no formal orders were issued during the Joint
Command meetings is irrelevant.2432

b. Analysis
728.

The Appeals Chamber is of the view that, in its assessment of the authority of the Joint

Command, the Trial Chamber duly considered the testimony of participants in the Joint Command
meetings. The Trial Chamber noted that all the members of the Working Group, namely, Du{ko
Matkovi}, Zoran Anđelkovi}, and Milomir Mini}, maintained that the meetings were of an
informational nature and that no decisions were made therein.2433 It also considered Milan
Ðaković’s testimony that the meetings were “primarily for the exchange of information, with a view
2426

[ainovi}’s Appeal Brief, paras 88-89. See also ibid., para. 110, referring to Trial Judgement, vol. 1, para. 1110.
Luki}’s Appeal Brief, paras 276-277, 286-287, 308(5)(6), referring, inter alia, to Trial Judgement, vol. 1, paras 889,
905, 1003. See also Luki}’s Appeal Brief, para. 592, referring to Trial Judgement, vol. 3, para. 1023.
2428
Luki}’s Appeal Brief, paras 286, 289, also arguing that, had these meetings constituted a command, Ðakovic, being
a soldier, would have recognised this and recorded orders and any other matters which would indicate that this entity
had a command feature. Luki}’s challenges concerning the reliability of Ðakovi}’s Notes are addressed in supra, subsection VII.C.1.(b)(i).
2429
Luki}’s Appeal Brief, paras 285, 288, also arguing that \akovi}’s explanation is corroborated by the testimony of
Adamovi} and Mijatovi}. See also Luki}’s Reply Brief, para. 79.
2430
Luki}’s Appeal Brief, paras 286-287, referring to Trial Judgement, vol. 1, paras 1080-1081, 1087.
2431
Prosecution’s Response Brief (Šainović), para. 79, referring to Exh. P1468, pp. 136-137, 141-142, 145, 148-149,
153-154, 156-157, 160-161, 164.
2432
Prosecution’s Response Brief (Lukić), para. 252, referring to Trial Judgement, vol. 1, paras 1079, 1110.
2433
Trial Judgement, vol. 1, para. 1065, referring, inter alia, to Duško Matković, 29 Aug 2007, T. 14588, ibid.,
30 Aug 2007, T. 14644-14645, Duško Matković, Exh. P2913, pp. 10-12, Zoran Anđelković, 30 Aug 2007, T. 1468714690, Milomir Minić, 31 Aug 2007, T. 14749-14752.
2427
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to co-ordinating activities of the MUP and the VJ” and that his Notes did not contain any reference
to decisions or orders adopted by the Joint Command.2434
729.

However, rather than relying on such testimony,2435 the Trial Chamber examined Ðaković’s

Notes, which recorded the Joint Command meetings and, based on their content as a whole,
concluded “that the Joint Command meetings were more than a daily flow of information, as there
is no doubt that on occasions participating politicians stated what was to be done by the VJ and
MUP.”2436 The Trial Chamber also found that Ðaković’s Notes demonstrated “that decisions
regarding how and when the Plan [for Combating Terrorism] was to be implemented were
discussed at the Joint Command meetings, and that, at times, Minić and Šainović played leading
roles in these discussions and actually stipulated that certain things be done.”2437 While both
[ainovi} and Luki} argue that Ðaković’s Notes do not contain any record of orders, decisions or
conclusions being adopted, the Appeals Chamber observes that they in fact describe “participating
politicians” stating “what was to be done by the VJ and MUP”, after having heard oral reports
presented by participants in the meetings.2438 Neither [ainovi} nor Luki} specifically points to any
error in the Trial Chamber’s interpretation of Ðaković’s Notes in this regard; they merely request
that the Appeals Chamber interpret them differently.2439 As a result, [ainovi} and Luki} have not
shown that the Trial Chamber erred in relying on Ðaković’s Notes rather than witness testimony in
relation to the nature of the Joint Command meetings.2440
730.

The Trial Chamber also examined the effect of what was discussed in the Joint Command

meetings on the events in the field, in light of Ðakovi}’s Notes and other evidence, which showed
that the stages of the Plan for Combating Terrorism and joint operations were discussed in Joint

2434

Trial Judgement, vol. 1, para. 1067, referring, inter alia, to Milan Ðaković, 19 May 2008, T. 26375, 26379-26380,
26383.
2435
The Appeals Chamber also notes that, while the Trial Chamber was fully aware of the testimony of a number of VJ
officers denying any authority of the Joint Command and its effect upon the singleness of command within the VJ, it
was unconvinced by their position and considered they were being less than candid on this particular point (Trial
Judgement, vol. 1, para. 1073, fn. 2894).
2436
Trial Judgement, vol. 1, para. 1079.
2437
Trial Judgement, vol. 1, para. 1110. See also ibid., vol. 1, para. 1059. In these findings, the Trial Chamber depicts
the nature of the meetings as the evidence suggests. [ainovi}’s assertion that the Trial Chamber failed to define the
nature of the meetings misrepresents the Trial Judgement.
2438
Trial Judgement, vol. 1, para. 1079. See Exh. P1468, in particular, pp. 4, 8, 20, 23, 28, 33, 40, 43, 45, 47-48, 50-51,
55-56, 64, 76, 83, 85, 94-95, 97, 102, 110, 112, 115, 117, 123-124, 128-132, 135-137, 141-142, 145, 148, 153-154, 156,
160-161, 164.
2439
The Appeals Chamber also notes that while [ainovi} challenges the Trial Chamber’s interpretations of his own
remarks recorded in Ðaković’s Notes, he concedes that Ðaković’s Notes indicate that Mini}, one of the “participating
politicians”, was making concluding remarks in the meetings, stating what to be done ([ainovi}’s Appeal Brief,
para. 174, referring, inter alia, to Exh. P1468, pp. 5, 8, 20, 163).
2440
The Trial Chamber’s finding is further supported by the minutes of a briefing to the 3rd Army Commander on
21 August 1998, admitted as additional evidence on appeal, recording \akovi} as reporting that the Joint Command had
“adopted a decision tasking MUP units with” disarming the Albanian villages (Exh. 4DA22, p. 1).
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Command meetings and were indeed carried out.2441 Some operations discussed or decided in Joint
Command meetings were even carried out prior to the issuance of orders or approval by the General
Staff or the 3rd Army Command.2442 The Trial Chamber was also furnished with the minutes of the
meeting at Beli Dvor in Belgrade on 29 October 1998, which recorded that the participants
reviewed actions implementing the Plan in the name of the Joint Command and that Pavkovi} orally
reported “on behalf of the Joint Command” as to the implementation of the Plan.2443 [ainovi}’s
contention that the Trial Chamber failed to address the relevance of the Joint Command meetings
with respect to the events on the ground disregards the Trial Chamber’s analysis of the evidence in
this regard.
731.

Moreover, the Trial Chamber took into account evidence, including Ðakovi}’s testimony,

suggesting that the proposals discussed at the Joint Command meetings were contingent upon prior
approval from VJ organs and that requests made during the meetings were to be authorised by the
VJ afterwards.2444 Contrary to Luki}’s assertion, this does not contradict the Trial Chamber’s
observation that in the Joint Command meetings “participating politicians stated what was to be
done by the VJ and MUP.”2445 Significantly, the Trial Chamber found that although “the VJ
command structure continued to operate” in 1998,2446 the Joint Command played a role in the
2441

E.g. Trial Judgement, vol. 1, para. 806, referring to Exh. P1468, pp. 10, 13, 15, 17, 24, 35, 41, 71, 130, 161.
Ðakovi}’s Notes considered by the Trial Chamber show that participants discussed the preparation for the realisation of
the second, third, fourth, and fifth stages of the Plan for Combating Terrorism in the Joint Command meetings
(see Exh. 1468, pp 24, 29, 33, 35, 44-45, 71-72, 76; Trial Judgement, vol. 1, paras 888, 891, 1086, and references
therein). With regard to specific operations, see, in particular, the following examples: (i) the operations in Prizren in
late July 1998 (see Exh. P1468, pp. 4, 12, 15, 25); (ii) the operations in Dulje/Duhël in late July 1998 (see Trial
Judgement, vol. 1, paras 871-872, and references therein; Exh. P1468, pp. 11, 13, 17-18, 23, 25-26, 31); (iii) the
operations in Pe}/Peja between July and September 1998 (see Trial Judgement, vol. 1, paras 879-881, and references
therein; Exh. P1468, pp. 4, 6-7, 15); (iv) the operations in and around Junik between July and September (see Trial
Judgement, vol. 1, paras 874-881, and references therein, including Exh. P1468, p. 49; Exh. P1468, pp. 16, 19-20, 22,
25, 26, 31, 43, 59; (v) the operations in Drenica area, including Rudnik, in late July to early August 1998 (see Trial
Judgement, vol. 1, paras 887-894, 1086, and references therein, including Exh. 1468, pp. 21, 25-26, 30, 33, 36;
Exh. P1468, pp. 16-17, 29); (vi) operations in Bajgora/Bajgorë in mid-September 1998 (see Exh. P1468, pp. 93, 105106, 109, 115-116, 118); (vii) operations in Čičevica/Çiçavicë in late-September 1998 (see Exh. P1468, pp. 85, 93, 121,
123, 125); (viii) the “Jezerce” operation at the end of September 1998 (see Exh. P1468, pp. 128-129); and (ix) the
operations in Gornje Obrinje/Abria e Epërme at the end of September 1998 (see Trial Judgement, vol. 1, paras 899-912,
and references therein, including Exh. P1468, pp. 128-129, 134; Trial Judgement, vol. 3, para. 1081, and references
therein, including Exh. P1468, pp. 129, 136 read with IC199, p. 7).
2442
Operations in Dulje/Duhël, Štimlje/Shtima, and Blace/Bllaca in late July 1998 (Trial Judgement, vol. 1, paras 871872; ibid., vol. 3, paras 655-656, referring, inter alia, to Exh. P1468, p. 13, Exh. P922, pp. 3, 12-13, Exh. 4D137,
Exh. 4D140; infra, sub-section VII.E.2.(c)(i)b.i.); operations in Drenica and Jablanica/Jabllanica in late July to early
August 1998 (Trial Judgement, vol. 1, para. 1086; ibid., vol. 3, para. 658, referring, inter alia, to Exh. P1468, pp. 33,
36, Exh. 4D125, Exh. P1419, Exh. 4D311 (cited erroneously as Exh. 4D458); infra, sub-section VII.C.2.(c)(vi)).
2443
Trial Judgement, vol. 1, paras 1003, 1097-1099, 1107, referring, inter alia, to Exh. P2166, pp. 1-7. See also Trial
Judgement, vol. 1, para. 1106, referring to Exh. P1011, p. 72, corroborating this portion of Exh. P2166. The Appeals
Chamber has rejected [ainovi}’s argument on the reliability of the minutes (see supra, sub-section VII.C.1.(b)(ii)).
2444
Trial Judgement, vol. 1, paras 1067, 1080-1084, 1087, and references therein. Insofar as Luki} understands this
description of the evidence by the Trial Chamber as its “finding” (Luki}’s Appeal Brief, para. 286), he misrepresents
the Trial Judgement.
2445
Trial Judgement, vol. 1, para. 1079.
2446
Trial Judgement, vol. 1, para. 1095. See also the evidence cited in e.g., ibid., vol. 1, paras 1067, 1080-1084, 1087,
1091-1094.
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coordination between the VJ and the MUP in joint operations and members of the Joint Command
exerted their influence by “utilising the established systems of command and control within the VJ
and MUP.”2447 Luki}’s argument ignores the Trial Chamber’s findings, and he has failed to
demonstrate any error in this regard.
732.

For the foregoing reasons, the arguments of [ainovi} and Luki} concerning the Trial

Chamber’s assessment of evidence pertaining to Joint Command meetings are dismissed.
(ii) Samardžić’s order of 30 July 1998 and the role of the 3rd Army Forward Command
Post
733.

In assessing the authority of the Joint Command in 1998, the Trial Chamber referred to the

order of 30 July 1998 issued by Du{an Samardžić, the 3rd Army Commander. In this order,
Samardžić directed Pavkovi} to: (i) attend the meetings of the Joint Command; (ii) inform Miodrag
Simić, the Chief of Staff of the 3rd Army,2448 of any requests or “proposals for engagement of forces
with reinforcements”; and (iii) obtain Simi}’s consent thereon, before attending those meetings.2449
The order also directed that Pavkovi} report back to the Chief of Staff after the meetings to convey
any additional requests or proposals made during the meetings and report back to the Joint
Command any VJ decisions concerning these additional requests or proposals.2450
734.

[ainovi} submits that the Trial Chamber erroneously assessed the role of the Forward

Command Post of the 3rd Army in Pri{tina. He submits that, as the 3rd Army Commander,
Samardžić made the final decisions to approve or deny Pavkovi}’s proposals, which Pavkovi}
presented to Samard`i} or Simi} at the Forward Command Post before going to the Joint Command
meetings. [ainovi} avers that Samard`i} would likewise approve or deny the requests of the Joint
Command, which Pavkovi} would convey after the Joint Command meetings had taken place.2451
[ainovi} argues that had the Trial Chamber correctly assessed the role of the Forward Command
Post, it would not have found that members of the Joint Command used the established system of
the command and control of the VJ, or that [ainovi} politically coordinated or directed VJ and
MUP actions.2452 Pavković submits that neither he nor the Joint Command could engage in
activities without Samardžić’s approval and that this is supported by the order of 30 July 1998.2453

2447

Trial Judgement, vol. 1, para. 1110.
See Trial Judgement, vol. 1, para. 583.
2449
Trial Judgement, vol. 1, para. 1080, referring to Exh. 4D91.
2450
Trial Judgement, vol. 1, para. 1080, referring to Exh. 4D91.
2451
[ainovi}’s Appeal Brief, paras 193-195, referring to Trial Judgement, vol. 1, para. 587.
2452
[ainovi}’s Appeal Brief, para. 195, referring to Trial Judgement, vol. 1, para. 1110, ibid., vol. 3, paras 309, 468.
2453
Pavković’s Appeal Brief, paras 92, 114, referring to Exh. 4D91, also pointing out that Samardžić issued this order
pursuant to an order of Perišić, Chief of the General Staff. See also Pavkovi}’s Reply Brief, para. 17.
2448
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Pavković further recalls the testimony of Simić that the VJ could only be used in Kosovo with the
approval of Samardžić.2454
735.

The Prosecution responds that the Trial Chamber’s relevant findings show that it assessed

the role of the Forward Command Post of the 3rd Army and its relationship with the Joint
Command.2455 The Prosecution also contends that the evidence demonstrated that Pavkovi}
operated outside the control of Peri{i} and Samard`i}.2456
736.

The Appeals Chamber notes that the Trial Chamber considered the 30 July 1998 order as

evidence suggesting “that the proposals discussed at Joint Command meetings were contingent
upon prior approval from VJ organs, and that requests made during Joint Command meetings were
to be authorised by the VJ afterwards.”2457 Based on this order and other evidence,2458 including
Simi}’s testimony that Pavkovi} was duty-bound to request approvals and authorisations at the
3rd Army Forward Command Post before and, if appropriate, after attending the Joint Command
meetings,2459 the Trial Chamber concluded that “the VJ command structure continued to operate
during the operations conducted in 1998”.2460
737.

Evidence was also presented at trial which showed that “the regular VJ chain of command

was sometimes circumvented or ignored by Pavkovi} and the Joint Command.”2461 In this regard,
the Trial Chamber considered “evidence surrounding the operation of the Joint Command in 1998”,
together with the evidence concerning “Pavković’s by-passing of the chain of command to
communicate directly with Milošević”.2462 In light of this evidence, the Trial Chamber found that
Samardžić’s orders, such as the 30 July 1998 order, demonstrated attempts by Samardžić to retain

2454

Pavković’s Appeal Brief, para. 115, referring to Miodrag Simić, 12 Sep 2007, T. 15517. See also Pavković’s
Appeal Brief, paras 92, 135-136, referring to Miodrag Simi}, 13 Sep 2007, T. 15520, 15529-15532. Pavkovi}’s
argument that the international presence in Kosovo in 1998 should also have been taken into account in this context
(Pavković’s Appeal Brief, para. 115) fails to substantiate why such presence would lead to a conclusion that Pavkovi}
and the Joint Command could not act without Samardžić’s approval.
2455
Prosecution’s Response Brief ([ainovi}), paras 107-110, referring to Trial Judgement, vol. 1, paras 586-588, 10911093, 1095, 1110, 1151.
2456
Prosecution’s Response Brief (Pavkovi}), paras 55, 59 referring to Trial Judgement, vol. 1, para. 1088, ibid., vol. 3,
paras 649, 653, 656-658, 660.
2457
Trial Judgement, vol. 1, para. 1080.
2458
E.g. Trial Judgement, vol. 1, paras 1067, 1081-1084, 1087, 1091-1094.
2459
Trial Judgement, vol. 1, para. 1081, referring to Miodrag Simi}, 13 Sep 2007, T. 15531-15532. In this part of the
testimony, Simi} elaborates what he stated in the portion cited by Pavkovi} (Pavkovi}’s Appeal Brief, para. 115,
referring to Miodrag Simi}, 12 Sep 2007, T. 15517).
2460
Trial Judgement, vol. 1, para. 1095. Therefore, [ainovi}’s argument that the Trial Chamber failed to make any
conclusion on the 3rd Army forward command post misrepresents the Trial Judgement. See also ibid., vol. 1, para. 586,
finding that the 3rd Army forward command post was responsible for, inter alia, “issuing orders by the 3rd Army
Commander” and “approving decisions from subordinate units’ commanders.”
2461
Trial Judgement, vol. 1, para. 1086.
2462
Trial Judgement, vol. 3, para. 657. See also Trial Judgement, vol. 1, paras 1085-1086, 1088, and references therein;
infra, sub-section VII.C.2.(c)(vi), where the Appeals Chamber affirms the Trial Chamber’s assessment of the evidence
in these paragraphs of the Trial Judgement. See also infra, sub-section VII.E.2.(c)(ii).
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some control over Pavković’s involvement in the Joint Command.2463 Thus, the Trial Chamber was
not convinced that the 30 July 1998 order and the authority of the 3rd Army Forward Command Post
were respected at all times. Consequently, the Trial Chamber also concluded that members of the
Joint Command used the VJ and MUP chains of command to bring their influence to bear on how
the Plan for Combating Terrorism was put into effect.2464 [ainovi} and Pavkovi} merely insist that
the 30 July 1998 order and Simi}’s testimony support the proposition that neither Pavkovi} nor the
Joint Command could engage in activities without Samardžić’s approval at the 3rd Army Forward
Command Post. In so doing, [ainovi} and Pavkovi} ignore the Trial Chamber’s assessment of the
evidence and present their own interpretation of the evidence, without demonstrating any error on
the part of the Trial Chamber.2465 Their arguments regarding the 30 July 1998 order and related
evidence are therefore dismissed.
(iii) Request by the Joint Command to the VJ for use of helicopters
738.

The Trial Chamber found that, on 6 September 1998, [ainovi} reported at a Joint Command

meeting that a helicopter was to be used for humanitarian purposes and that a request was to be sent
to the Air Force and the Anti-Aircraft Defence.2466 On the same day, Pavkovi} requested that the
3rd Army Command forward a request for the use of a helicopter to the Air Force Command.2467 On
12 September 1998, Du{an Samardži}, the 3rd Army Commander, responded to Pavkovi} that the
General Staff had rejected this request, and explained that such requests had to correctly specify
certain elements.2468 At the Joint Command meeting on 13 September 1998, Pavkovi} reported that
the request for the use of helicopters had been rejected.2469 Based on a second request made by the
Joint Command at this meeting, Pavkovi} submitted another request on 14 September 1998, which
specified various elements in compliance with Samardži}’s instruction.2470 The Trial Chamber
found that this demonstrated “the effect of the requests made during the meetings of the Joint
Command upon the decision adopted within the VJ.”2471 The Trial Chamber further found that
Samard`i} and Pavkovi} clashed over this request.2472

2463

Trial Judgement, vol. 3, para. 657. While Pavkovi} takes issue with the fact that the order of 30 July 1998
(Exh. 4D91) is a Defence exhibit, and not a Prosecution exhibit, he has failed to substantiate why this renders the Trial
Chamber’s assessment of the evidence unreasonable (Pavkovi}’s Reply Brief, para. 17).
2464
Trial Judgement, vol. 1, para. 1110.
2465
The Appeals Chamber also notes that Pavkovi}’s argument mainly repeats his submission at trial (see Pavkovi}’s
Closing Brief, paras 250, 252).
2466
Trial Judgement, vol. 1, para. 1082, referring to Exh. P1468, p. 94.
2467
Trial Judgement, vol. 1, para. 1082, referring to Exh. 4D230.
2468
Trial Judgement, vol. 1, para. 1082, referring to Exh. 4D230.
2469
Trial Judgement, vol. 1, para. 1082, referring to Exh. P1468, pp. 108-109.
2470
Trial Judgement, vol. 1, para. 1082, referring to Exh. P1011, pp. 64-65.
2471
Trial Judgement, vol. 1, para. 1082.
2472
Trial Judgement, vol. 3, para. 659. Pavković submits that the Trial Chamber’s finding that there was a “clash”
between him and Samardžić over this request for helicopters is unsupported by the evidence, which rather shows that
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739.

[ainovi} asserts that the Trial Chamber erred in finding that this incident demonstrated “the

effect of the requests made during the meetings of the Joint Command”.2473 He contends that the
evidence actually indicates that he could not even obtain a single helicopter and that he, as well as
the Joint Command, lacked the power to influence the deployment of VJ resources even for
humanitarian purposes.2474 The Prosecution responds that the Trial Chamber reasonably concluded
that requests made during Joint Command meetings had an effect on the decisions of the VJ.2475
740.

The Appeals Chamber observes that while the evidence considered by the Trial Chamber

showed that Pavkovi}’s initial request for use of helicopters was rejected by the General Staff, it did
not show what happened in response to Pavkovi}’s second modified request.2476 Thus, the evidence
remains inconclusive as to how much influence the Joint Command had over the VJ in this
particular instance, or how much control Pavkovi}’s superiors in the VJ could exert over his actions
in this respect.2477 However, the Appeals Chamber considers that the request for the use of
helicopters and the subsequent exchange between Samard`i} and Pavkovi} suggested that Pavkovi}
submitted his initial request which had stemmed from the discussions in a Joint Command meeting,
reported to the Joint Command his VJ superiors’ rejection of this request, and renewed his request
on the basis of what was discussed in a Joint Command meeting, rather than renewing his request
on his own. This, in turn, suggested that there was a procedure through which Pavkovi}’s VJ
superiors had to consider requests stemming from discussions in Joint Command meetings and
conveyed to them via Pavkovi} through the regular chain of command. Consequently, a reasonable
trier of fact could have found that this instance demonstrated “the effect of the requests made during
the meetings of the Joint Command upon the decision adopted within the VJ”, as found by the Trial

neither he nor the Joint Command could operate outside the chain of command, and that the Joint Command lacked
authority over the VJ (Pavković’s Appeal Brief, paras 116-119. See also ibid., para. 114; contra Prosecution’s Response
Brief (Pavković), para. 41). Pavkovi} bases his argument solely on the rejection by the General Staff of his initial
request (see, in particular, Pavković’s Appeal Brief, para. 117, arguing that “[o]nly an unreasonable Chamber could
treat a request by Pavkovi} which was denied by Peri{i} as a clash between Pavkovi} and Samard`i} (emphasis
added)”, and ibid., para. 119, asserting that “[a] request was made up through the chain and the request was denied at
the top of the chain and the matter came to an end.”), disregarding the Trial Chamber’s consideration of his second
modified request (see Trial Judgement, vol. 1, para. 1082; ibid., vol. 3, fn. 1595). Thus, his argument in this regard
misrepresents the evidence and is therefore dismissed. The Appeals Chamber notes that a document referred to as
“4D392” by Pavkovi} (Pavković’s Appeal Brief, para. 116) is not in evidence (see public and confidential Exhibit Lists
filed by the Registry at trial on 10 November 2009).
2473
[ainovi}’s Appeal Brief, paras 90, 107, referring to Trial Judgement, vol. 1, para. 1082.
2474
[ainovi}’s Appeal Brief, para. 90; [ainovi}’s Reply Brief, para. 21.
2475
Prosecution’s Response Brief (Šainović), paras 80-81, referring to Trial Judgement, vol. 1, para. 1082.
2476
Trial Judgement, vol. 1, para. 1082, referring to Exh. 1468, pp. 94, 108-109, Exh. 4D230, Exh. P1011, pp. 64-65.
2477
[ainovi}’s assertion that the evidence in question actually shows that he and the Joint Command lacked the power
to influence the VJ’s deployment of helicopters ([ainovi}’s Appeal Brief, para. 90) is based on his misrepresentation of
the evidence as showing that the second modified request was also rejected.
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Chamber.2478 In these circumstances, the Appeals Chamber does not discern any error in this
finding. [ainovi}’s argument in this regard is therefore dismissed.
(iv) Request by the Joint Command to the VJ for the formation and deployment of
various units
741.

The Trial Chamber found that a document of 22 September 1998 from the Pri{tina Corps

Command to the 3rd Army Command demonstrated the link between a discussion held during a
Joint Command meeting and a subsequent request submitted within the VJ.2479 In this document,
Pavkovi} reminded Du{an Samard`i}, the 3rd Army Commander, that on 1 and 7 September 1998
he had requested that the fifth stage of the Plan for Combating Terrorism be implemented. Pavkovi}
also noted that, during a meeting of the Joint Command on 10 September 1998, “other Command
organs” had indicated that the VJ had failed to carry out two of its duties under the Plan, namely, to
form rapid intervention helicopter units and deploy two combat groups.2480 In the document of
22 September 1998, Pavkovi} further recalled that he had sent a request to Samard`i} on
11 September 1998 pursuant to a decision made in the Joint Command meeting of
10 September 1998, but that the 3rd Army Command only partially approved the request. The Trial
Chamber noted that in the document of 22 September 1998, Pavkovi} expressed his concern
regarding this partial approval, made suggestions to the 3rd Army Command to solve this issue, and
added that members of the Joint Command had been given the opportunity to report to Milo{evi}
that the VJ had not discharged its duties under the Plan.2481
742.

[ainovi} avers that, based on the document of 22 September 1998, the Trial Chamber

erroneously found a “link between discussions held during a [Joint Command] meeting and a
subsequent request submitted within the VJ.”2482 According to [ainovi}, Ðakovi}’s Notes recording
the Joint Command meeting of 10 September 1998 would have contained a reference to the VJ’s
non-compliance with the duties under the Plan, had such an important matter been mentioned
during the meeting.2483 In addition, [ainovi} maintains that Pavković’s invocation of the authority
of the Joint Command had no influence over Samard`i}, the 3rd Army Commander, or the events in
the field, since the document of 22 September 1998 indicates that the formation and deployment of
2478

Trial Judgement, vol. 1, para. 1082. Also compare with ibid., vol. 1, para. 1086, wherein the Trial Chamber did not
consider these events as an example of the circumvention by the Joint Command of the regular VJ chain of command.
See also ibid., vol. 1, para. 1110.
2479
Trial Judgement, vol. 1, para. 1084.
2480
Trial Judgement, vol. 1, para. 1084, referring to Exh. P1435 (fn. 2933 cites, by mistake, Exh. P1439 instead of
Exh. P1435). See also Trial Judgement, vol. 1, paras 1063, 1087.
2481
Trial Judgement, vol. 1, para. 1084 (fn. 2934 cites, by mistake, Exh. P1439 instead of Exh. P1435).
2482
[ainovi}’s Appeal Brief, para. 91, referring to Trial Judgement, vol. 1, para. 1084, Exh. P1435.
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combat groups occurred solely on the basis of the assessment of the 3rd Army Commander,
regardless of Pavkovi}’s request.2484 The Prosecution responds that the Trial Chamber did not rely
on the document of 22 September 1998 in assessing the influence of a discussion in a Joint
Command meeting on the activities in the field.2485 Moreover, according to the Prosecution, the fact
that Ðakovi}’s Notes do not mention the same information as the document of 22 September 1998
does not render this document unreliable.2486
743.

The Appeals Chamber observes that the portion of Ðakovi}’s Notes relevant to

10 September 1998 does not record any mention of the VJ’s non-compliance with their duties to
form rapid intervention helicopter units and deploy two combat groups.2487 However, the Trial
Chamber considered Ðakovi}’s Notes concerning the 11 September 1998 meeting, which record
Pavkovi}’s statement: “we shall again renew our request for ‘BG’ and ‘units’”.2488 Ðakovi}’s Notes
and the document of 22 September 1998 therefore corroborate each other, both suggesting that the
necessity of forming combat groups and rapid intervention helicopter units was discussed in Joint
Command meetings immediately before Pavkovi}’s request of 11 September 1998 was submitted to
Samard`i}, the 3rd Army Commander.2489 [ainovi} has failed to demonstrate that the Trial Chamber
erred in its evaluation of these documents.
744.

The Appeals Chamber observes that it is not clear whether Samard`i} rejected Pavkovi}’s

suggestions of 22 September 1998 following his partial approval of Pavkovi}’s initial request of
11 September 1998.2490 Consequently, the sequence of events reflected in the document of
22 September 1998 does not provide a definitive conclusion as to whose influence was
determinative in the decision-making process for combat operations. Rather, the Trial Chamber
relied on this exchange as an example of recurrent instances in which Pavkovi} would make a
further request, supported by the Joint Command, after his initial request arising from Joint

2483

[ainovi}’s Appeal Brief, para. 91, referring to Exh. P1468, pp. 98-102; [ainovi}’s Reply Brief, para. 21. [ainovi}
also contends that, in view of this, Dimitrijević’s evidence that the label “Joint Command” was used as cover by
Pavković is more persuasive ([ainovi}’s Appeal Brief, para. 91, referring to Trial Judgement, vol. 1, para. 1005).
2484
[ainovi}’s Appeal Brief, paras 92, 107. See also [ainovi}’s Reply Brief, para. 21. The Appeals Chamber observes
that, as [ainovi} points out, paragraph 1084 and footnotes 2933 and 2934 of volume 1 of the Trial Judgement refer to
Exhibit P1439, instead of Exhibit P1435 which is the report of 22 September 1998 ([ainovi}’s Appeal Brief, para. 92,
fn. 139). From the context of paragraph 1048 of volume 1 of the Trial Judgement, it is clear that the Trial Chamber
meant to refer to Exhibit P1435 in these two footnotes, while it inadvertently referred to Exhibit P1439. This error has
no impact on the Trial Chamber’s findings.
2485
Prosecution’s Response Brief (Šainović), para. 82, referring to Trial Judgement, vol. 1, para. 1084. Contra
Šainović’s Reply Brief, para. 21.
2486
Prosecution’s Response Brief (Šainović), para. 83, referring to Trial Judgement, vol. 1, para. 1062.
2487
Exh. 1468, pp. 98-102 (read together with Exh. IC199).
2488
Trial Judgement, vol. 1, para. 1063, referring to Exh. P1468, pp. 102-104 (in comparison with Exh. P1435). While
the Trial Chamber does not explain the meaning of “BG”, the Appeals Chamber notes that the document of
22 September 1998 (Exh. P1435), for instance, uses the abbreviation “BG” for a combat group.
2489
See Trial Judgement, vol. 1, para. 1063.
2490
Trial Judgement, vol. 1, paras 1063, 1084, referring to Exh. P1435.
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Command meetings was not accepted by his superior unit.2491 The Appeals Chamber does not
discern any error in the Trial Chamber’s description of it as a “link between a discussion held
during a Joint Command meeting and a subsequent request submitted within the VJ.”2492
Furthermore, contrary to [ainovi}’s submission, the sequence of the events described in the
document of 22 September 1998 does not indicate that the deployment of combat groups occurred
solely based on the 3rd Army Commander’s decision, without any influence from the Joint
Command meeting of 10 September 1998. [ainovi}’s arguments in this regard merely present his
own interpretation of the evidence, without showing any error on the part of the Trial Chamber and
are accordingly dismissed.
(v) Request by the Joint Command to the VJ for the formation of rapid-intervention
forces
745.

The Trial Chamber found that, in his communication of 5 October 1998, Pavkovi} reminded

Du{an Samard`i}, the 3rd Army Commander, that a decision to form rapid-intervention forces had
been made in the Joint Command meetings of 19 and 20 September 1998 and that he had conveyed
this decision to Samard`i}.2493 However, Samard`i} had forbidden the formation of rapidintervention forces on 3 October 1998.2494 In the communication of 5 October 1998, Pavkovi} also
informed Samard`i} that, contrary to his order of 3 October 1998, the Pri{tina Corps Command had
not formed new combat groups, and requested that Samard`i} determine the composition of the
intervention forces.2495 The Trial Chamber found that this was an instance of the tension between
the Joint Command and the 3rd Army Command2496 as well as between Pavkovi} and Samardžić,2497
and also demonstrated that the regular VJ chain of command was sometimes circumvented or
ignored by Pavkovi} and the Joint Command.2498
746.

[ainovi} submits that the Trial Chamber erred in considering the communication of

5 October 1998 as evincing that a decision to form rapid-intervention forces was taken during the
Joint Command meetings of 19 and 20 September 1998.2499 He contends that Ðakovi}’s Notes
contain no record of any such decision2500 and argues that, even if such a decision had existed, it
2491

Trial Judgement, vol. 1, paras 1082, 1084-1085, and references therein.
Trial Judgement, vol. 1, para. 1084.
2493
Trial Judgement, vol. 1, para. 1085, referring, inter alia, to Exh. P1439, Exh. P1468, p. 124.
2494
Trial Judgement, vol. 1, para. 1085, referring, inter alia, to Exh. P1439.
2495
Trial Judgement, vol. 1, para. 1085, referring, inter alia, to Exh. P1439.
2496
Trial Judgement, vol. 1, para. 1086.
2497
Trial Judgement, vol. 3, para. 83. See also ibid., vol. 3, paras 660, 680.
2498
Trial Judgement, vol. 1, para. 1086.
2499
[ainovi}’s Appeal Brief, paras 93-95, referring to Trial Judgement, vol. 1, para. 1085, Exh. P1439.
2500
[ainovi}’s Appeal Brief, paras 93-94, referring to Exh. P1468, Trial Judgement, vol. 1, para. 1085, arguing that
[ainovi}’s instruction “to prepare units for faster interventions”, recorded in Ðakovi}’s Notes, meant to prepare existing
units for faster interventions, and not to create new rapid-intervention forces.
2492
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would have had no influence on the actual situation in Kosovo, since it is evident that the 3rd Army
Commander denied Pavković’s requests.2501 Luki} argues that the communication of
5 October 1998 and Ðakovi}’s Notes show that the decision to form rapid-intervention forces was
adopted “along with” the Plan for Combating Terrorism in a meeting convened by Milo{evi} in
Belgrade

on

21 July 1998

and

not

during

Joint

Command

meetings

of

19

and

20 September 1998.2502 Pavković asserts that the communication of 5 October 1998 does not show
any tension between him and Samardžić, or between the Joint Command and Samard`i},2503 and
that this was an “explanatory” request, not defiance vis-à-vis Samard`i}.2504
747.

The Prosecution responds that the fact that Ðakovi}’s Notes do not mention the same

information as the communication of 5 October 1998 does not render the document unreliable.2505
The Prosecution also maintains that the Trial Chamber reasonably concluded that the
communication of 5 October 1998 showed a breach of the principle of subordination in the VJ.2506
748.

The Appeals Chamber observes that the communication of 5 October 19982507 plainly shows

that the decision to form rapid-intervention forces was reached in the Joint Command meetings held
on 19 and 20 September 1998.2508 As noted by the Trial Chamber, Ðakovi}’s Notes record
[ainovi}’s instruction in the Joint Command meeting of 20 September 1998 “to prepare units for
faster interventions”, which reasonably corroborates the communication of 5 October 1998.2509 The
arguments of [ainovi} and Luki} that the decision in question was not taken in the Joint Command
meetings are based on their own interpretations of the evidence without showing any error on the
part of the Trial Chamber.
749.

Furthermore, the Appeals Chamber observes that the communication of 5 October 1998

clearly states that the Pri{tina Corps Command did not form new combat groups, contrary to the
2501

[ainovi}’s Appeal Brief, paras 95, 107; [ainovi}’s Reply Brief, para. 21.
Luki}’s Appeal Brief, para. 302, referring to Exh. P1439, item 2, Exh. P1468, pp. 121-123. See also Luki}’s Appeal
Brief, para. 300.
2503
Pavkovi}’s Appeal Brief, paras 86-87, referring to Trial Judgement, vol. 3, paras 83, 680. See also Pavkovi}’s
Appeal Brief, para. 92.
2504
Pavkovi}’s Reply Brief, para. 18; Pavkovi}’s Appeal Brief, para. 92, arguing that it was to inform Samardžić that
due to the FRY President’s plan to form rapid intervention forces – which Pavkovi} also calls “a decision of the Joint
Command” – Samardžić’s previous order to form new combat groups could not be completed and that rapid
intervention forces were necessary despite Samardžić’s prohibition.
2505
Prosecution’s Response Brief (Šainović), para. 83, referring to Trial Judgement, vol. 1, para. 1062.
2506
Prosecution’s Response Brief (Pavkovi}), para. 40, referring to Trial Judgement, vol. 3, para. 660.
2507
Exh. P1439: “On my return from the reporting session with the [Joint Command] on 19 and 20 September 1998, I
informed you personally by telephone of the decision to form rapid-intervention forces. As part of the conclusions from
the [Joint Command] meeting, I sent you the decision to form rapid-intervention forces […] (emphasis added).”
2508
Even if, as Luki} suggests (Luki}’s Appeal Brief, para. 302), there had already been a plan to form rapidintervention forces before this meeting, the document of 5 October 1998 indicates that the decision to carry out such a
formation at that point in time was made in the meetings of 19 and 20 September 1998.
2502
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order of Samard`i}, the 3rd Army Commander. Instead, Pavkovi} resubmitted his request to
Samard`i} to determine the composition of the rapid intervention forces as decided during Joint
Command meetings, although Samard`i} had previously rejected the request.2510 As the Trial
Chamber noted, the evidence in the record does not show what the response of the 3rd Army
Command was to Pavkovi}’s resubmitted request to form rapid intervention forces.2511
Consequently, [ainovi}’s contention that Samard`i} also denied Pavković’s resubmitted request
misconstrues the evidence.2512 [ainovi}’s argument that the decision of the Joint Command
meetings would have had no influence on the actual situation in Kosovo is based on this erroneous
interpretation of the evidence and is therefore also without merit.
750.

Irrespective of who eventually prevailed on the issue of the formation of rapid intervention

forces, the sequence of events demonstrates that Samard`i}’s order was not immediately
implemented by Pavkovi}, his subordinate, who instead responded by declaring that he had not
carried out Samard`i}’s order and by referring to a decision made in the Joint Command meetings.
The Trial Chamber observed that this was “a breach of the VJ principle of subordination, which
required that orders from superior commands be ‘unconditionally, exactly and promptly’ executed
by subordinates.”2513 The Appeals Chamber therefore considers that, contrary to Pavkovi}’s
submission, a reasonable trier of fact could have reached the Trial Chamber’s conclusions that this
exchange shows “the tension between the Joint Command and the 3rd Army Command”2514 as well
as the tension between Pavkovi} and Samardžić,2515 and that “the regular VJ chain of command was
sometimes circumvented or ignored by Pavkovi} and the Joint Command.”2516
751.

The arguments of [ainovi}, Pavkovi} and Luki} regarding the communication of

5 October 1998 are accordingly dismissed.

2509

Exh. P1468, p. 124, cited in Trial Judgement, vol. 1, para. 1085. Contrary to [ainvoi}’s assertion ([ainovi}’s
Appeal Brief, para. 94), the phrase “to prepare units for faster interventions” does not necessarily suggest that units
specifically for fast interventions already existed prior to [ainovi}’s instruction.
2510
Exh. P1439.
2511
Trial Judgement, vol. 1, para. 1085.
2512
[ainovi}’s Appeal Brief, paras 95, 107; [ainovi}’s Reply Brief, para. 21.
2513
Trial Judgement, vol. 3, para. 660, referring to, as an example, Exh. P984, p. 2, Exh. P1401, pp. 62, 96.
2514
Trial Judgement, vol. 1, para. 1086.
2515
Trial Judgement, vol. 3, para. 83. See also ibid., vol. 3, paras 660, 680.
2516
Trial Judgement, vol. 1, para. 1086. During the appeal hearing, Pavkovi} suggested that the expression “[c]ontrary
to your orders” in the English translation of the communication of 5 October 1998 (Exh. P1439) was an erroneous
translation (Appeal Hearing, 12 Mar 2013, AT. 331-334). However, in so doing, Pavkovi} relied on his own
interpretation of Radinovi}’s and Vasiljevi}’s testimony, ignoring the Trial Chamber’s detailed assessment of their
testimony, which does not indicate the existence of any error in the English translation (Trial Judgement, vol. 1,
para. 1085; ibid., vol. 3, para. 660, referring, inter alia, to Radovan Radinovi}, 19 Oct 2007, T. 17338-17342,
Aleksandar Vasiljevi}, 24 Jan 2007, T. 9092-9094. See also Aleksandar Vasiljevi}, 24 Jan 2007, T. 9095). Pavkovi}’s
argument in this regard is thus dismissed.
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(vi) Joint Command’s decision to launch the third stage of the Plan for Combating
Terrorism
752.

The Trial Chamber found that, pursuant to a decision made at a meeting of the Joint

Command on or around 31 July 1998, Pavković sent a request on 1 August 1998 to the 3rd Army
Forward Command Post to launch the third stage of the Plan for Combating Terrorism on the
following day.2517 On 1 August 1998, Du{an Samard`i}, the 3rd Army Commander, denied this
request and issued an order forbidding the engagement of the Pri{tina Corps units in the execution
of the plan for the implementation of the third stage of the Plan for Combating Terrorism, pending
his approval on 2 August 1998 and that of the FRY President at a meeting scheduled for
3 August 1998.2518 However, Ðakovi}’s Notes reflect that, on 2 August 1998, Pavkovi} reported at
a Joint Command meeting that units had begun combat operations in Drenica and
Jablanica/Jabllanica,2519 which were the locations designated for the third stage of the Plan in a
Joint Command meeting of 30 July 1998.2520 On 3 August 1998, Samard`i} issued an order to the
3rd Army Forward Command Post, banning unauthorised use of VJ units and instructed units
engaged in supporting the MUP to be sent back to their redeployment areas.2521 Based on this
evidence, the Trial Chamber found that this was an instance of the tension between the Joint
Command and the 3rd Army Command2522 as well as a clash between Pavkovi} and Samardži},2523
and also an indication that the regular VJ chain of command was sometimes circumvented or
ignored by Pavkovi} and the Joint Command.2524

a. Submissions of the parties
753.

[ainovi} submits that the Trial Chamber erroneously found that this sequence of events

demonstrated that the Joint Command circumvented the VJ chain of command.2525 He asserts that,
contrary to Pavkovi}’s request of 1 August 1998, Ðakovi}’s Notes pertaining to the 31 July 1998
meeting do not contain any record of a decision being taken by the Joint Command to launch the
third stage of the Plan.2526 He also contends that the record in Ðakovi}’s Notes of a meeting on
30 July 1998 merely makes a reference to the “realization of the third phase”, without any specific
2517

Trial Judgement, vol. 1, para. 1086; ibid., vol. 3, para. 658, referring to Exh. P1419, Exh. P1468, p. 33.
Trial Judgement, vol. 1, para. 1086; ibid., vol. 3, para. 658, referring to Exh. 4D125.
2519
Trial Judgement, vol. 1, para. 1086; ibid., vol. 3, para. 658, referring to Exh. P1468, p. 36.
2520
Trial Judgement, vol. 1, para. 1086; ibid., vol. 3, para. 658, referring to Exh. P1468, p. 33.
2521
Trial Judgement, vol. 1, para. 1086, referring, by mistake, to a document bearing the number “4D458”, which is not
in evidence. Pavkovi} pointed this out during the appeal hearing (Appeal Hearing, 12 Mar 2013, AT. 283). The same
document was, however, admitted into evidence as Exh. 4D311.
2522
Trial Judgement, vol. 1, para. 1086.
2523
Trial Judgement, vol. 3, para. 658.
2524
Trial Judgement, vol. 1, para. 1086.
2525
[ainovi}’s Appeal Brief, para. 96, referring to Trial Judgement, vol. 1, para. 1086, Exh. P1419.
2518
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information as to who uttered those words and why.2527 [ainovi} asserts that this shows that
Pavkovi} merely made use of the term “Joint Command” in his request2528 and that, even if such a
decision had been taken on 31 July 1998, it triggered no changes in the field, as Samard`i} banned
the use of VJ units for the execution of the third phase of the Plan.2529 Luki}, in turn, argues that the
Trial Chamber erroneously concluded that the Joint Command had influence over the
implementation of the various stages of the Plan, despite the Trial Chamber’s own observations that
a decision to proceed with the third stage of the Plan had not been made at the Joint Command
meeting of 31 July 1998 and that Samardži} did not permit the use of the forces until the Plan was
approved at a meeting with the FRY President.2530
754.

Pavkovi} argues that the combat reports of 2 and 3 August 1998 from the 3rd Army Forward

Command Post to the General Staff, admitted as additional evidence on appeal, show that
Samard`i} was fully in charge and aware of the action of VJ units in Drenica and reported it to the
General Staff and that Pavkovi} was not bypassing his superiors.2531
755.

The Prosecution responds that the Trial Chamber’s conclusions were reasonable as the

evidence shows that, despite Samard`i}’s denial of Pavkovi}’s request, combat operations in
Drenica and Jablanica/Jabllanica commenced on 2 August 1998 in line with the Plan and the Joint
Command’s wishes.2532 The Prosecution also responds that the Trial Chamber’s finding that the
Joint Command had influence over the implementation of the Plan is not contradictory to its finding
that the decision to proceed with the third stage of the Plan was not made at the Joint Command
meeting of 31 July 1998.2533 The Prosecution further asserts that Pavkovi} wrongly suggests that the
lack of criticism in the combat report of 2 August 1998 shows that Samard`i} approved of his
action, as the evidence shows that the 3rd Army Command in fact “disapproved”.2534

2526

[ainovi}’s Appeal Brief, para. 96, referring to Exh. P1468, pp. 33-34.
[ainovi}’s Appeal Brief, para. 96, referring to Exh. P1468, p. 33.
2528
[ainovi}’s Appeal Brief, para. 96, referring to Exh. P1419. See also [ainovi}’s Reply Brief, para. 21.
2529
[ainovi}’s Appeal Brief, paras 96, 107, referring to Exh. 4D125 and a document bearing the number “4D458”.
See also [ainovi}’s Reply Brief, para. 21.
2530
Luki}’s Appeal Brief, para. 301, referring to Trial Judgement, vol. 1, paras 891, 1086. See also Luki}’s Appeal
Brief, paras 287, 292, 308.
2531
Pavkovi}’s Supplemental Appeal Brief, paras 8, 15-16, referring to Exh. 4DA3, Exh. 4DA4, and also arguing that
the combat report of 3 August 1998 indicates that Samard`i} rejected Pavkovi}’s proposal to support MUP forces, inter
alia, in the sector of Jablanica village.
2532
Prosecution’s Response Brief (Šainović), para. 84, referring to Trial Judgement, vol. 1, para. 1086.
2533
Prosecution’s Response Brief (Lukić), para. 263, referring to Trial Judgement, vol. 1, paras 891-892, 1086.
2534
Prosecution’s Supplemental Response Brief (Pavkovi}), paras 24-26, referring to Trial Judgement, vol. 1, paras
888-894, 1086, ibid., vol. 3, paras 658-659, Exh. 4DA3, Exh. 4DA4.
2527
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b. Analysis
756.

At the outset, the Appeals Chamber recalls that the Trial Chamber observed that, while

Pavkovi}’s request of 1 August 1998 stated that the decision to launch the third stage of the Plan
had been made at a Joint Command meeting on 31 July 1998,2535 Ðakovi}’s Notes did “not clearly
indicate whether such a decision had in fact been made [that day].”2536 Contrary to Luki}’s
submission, this does not mean that the Trial Chamber found that such a decision had not been
made at the Joint Command meeting of 31 July 1998. Rather, the Trial Chamber observed that
Ðakovi}’s Notes recorded the discussion during a Joint Command meeting on 30 July 1998 that the
third stage of the Plan would be realised through actions in Drenica and Jablanica/Jabllanica.2537
The Trial Chamber interpreted the evidence to show that the decision, made at a Joint Command
meeting around this time, became the basis for Pavkovi}’s request sent to the Samard`i}, the
3rd Army Commander, on 1 August 1998 for permission to launch the third stage of the Plan.2538
Although Ðakovi}’s Notes do not mention who stated that the third stage of the Plan would be
implemented or why, the Appeals Chamber considers that this does not in and of itself undermine
the Trial Chamber’s observation that this decision was made at a Joint Command meeting around
this time.2539 [ainovi} has failed to demonstrate that the Trial Chamber’s assessment of the
evidence in this regard was unreasonable or to substantiate his assertion that the evidence shows
that Pavkovi} was merely making use of the term “Joint Command”.
757.

Samard`i}’s orders of 1 and 3 August 19982540 as well as the portion of Ðakovi}’s Notes

relevant to 2 August 19982541 clearly indicate that, despite Samard`i}’s order prohibiting the
engagement of the Pri{tina Corps units pending the approval of the plan for the execution of the
third stage by the FRY President on 3 August 1998, units of the Pri{tina Corps were deployed in
Drenica and Jablanica/Jabllanica to support the MUP prior to that day, in line with what was
discussed in the Joint Command meeting.2542 This is further corroborated by the Trial Chamber’s
finding, based on other documentary evidence and witness testimony, that, between 25 July and
6 August 1998, a number of MUP units, together with Pri{tina Corps combat groups, were engaged

2535

Exh. P1419.
Trial Judgement, vol. 1, para. 1086.
2537
Trial Judgement, vol. 1, para. 1086; ibid., vol. 3, para. 658; Exh. P1468, p. 33.
2538
Trial Judgement, vol. 1, para. 1086, read as a whole. In particular, the Appeals Chamber notes that the Trial
Chamber presents this sequence of evidence as an instance of “the tension between the Joint Command and the
3rd Army Command”. See also ibid., vol. 3, para. 658.
2539
In this regard, the Appeals Chamber recalls the Trial Chamber’s finding that Ðakovi}’s Notes are not a verbatim
record of Joint Command meetings (Trial Judgement, vol. 1, para. 1062).
2540
Exh. 4D125; Exh. 4D311 (cited erroneously as Exh. 4D458 in Trial Judgement, vol. 1, para. 1086).
2541
Exh. P1468, p. 36.
2542
See Trial Judgement, vol. 1, para. 1086; ibid., vol. 3, para. 658.
2536
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in the Drenica area.2543 The Appeals Chamber therefore finds that a reasonable trier of fact could
have reached the conclusions that this demonstrated the tension between the Joint Command and
the 3rd Army Command and that “the regular VJ chain of command was sometimes circumvented or
ignored by Pavkovi} and the Joint Command.”2544 [ainovi} and Luki} merely advance their own
interpretation of the evidence, without showing any error on the part of the Trial Chamber.
758.

As to the additional evidence admitted on appeal, the Appeals Chamber observes that both

the combat reports of 2 and 3 August 1998 were issued by the 3rd Army Forward Command Post to
the General Staff and to the 3rd Army Command, the operations centre, for its information, and refer
to activities of VJ forces supporting MUP forces in Drenica and Jablanica/Jabllanica sectors.2545
The 2 August 1998 report also states that a decision had been taken to support MUP forces in, inter
alia, Jablanica/Jabllanica.2546 The 3 August 1998 report mentions that Samard`i}’s order banning
the unauthorised use of VJ units in Kosovo had been observed and that Pavkovi}’s proposal to
support MUP forces in, inter alia, Jablanica/Jabllanica had been rejected.2547
759.

The Appeals Chamber notes that the references to the decision to assist MUP forces in the

2 August 1998 report ostensibly contradict Samard`i}’s order of 1 August 1998 prohibiting the
engagement of the Pri{tina Corps units pending the FRY President’s action on 3 August 1998.2548
However, the 2 August 1998 report, addressed not only to the General Staff but also to the 3rd Army
Command, only bears the name and signature of Miodrag Simi}, Chief of Staff of the 3rd Army,2549
who was stationed in the 3rd Army Forward Command Post at that time.2550 As noted by the Trial
Chamber, on 3 August 1998, Samard`i} issued an order from the 3rd Army Command instructing
VJ units engaged in supporting the MUP to be sent back to their redeployment areas.2551 This order
was addressed to the 3rd Army Forward Command Post and to the Chief of Staff “personally”.2552 It
is thus unclear whether the contents of the report of 2 August 1998, including the decision to assist
MUP forces, were attributable to Samard`i}.2553 The reference to Samard`i}’s order in the
3 August 1998 report2554 mirrors and corroborates his actual order of 3 August 1998 directing VJ

2543

Trial Judgement, vol. 1, para. 892 (in particular, evidence cited in fn. 2328).
Trial Judgement, vol. 1, para. 1086.
2545
Exh. 4DA3, pp. 1-2, 4DA4, p. 2.
2546
Exh. 4DA3, p. 3.
2547
Exh. 4DA4, pp. 2-3.
2548
Exh. 4D125; Trial Judgement, vol. 1, para. 1086; ibid., vol. 3, para. 658.
2549
Exh. 4DA3, p. 3.
2550
Trial Judgement, vol. 1, para. 587.
2551
Trial Judgement, vol. 1, para. 1086, erroneously referring to a document bearing the number “4D458” instead of the
same document admitted into evidence as Exh. 4D311.
2552
Exh. 4D311.
2553
See also Miodrag Simi}, 13 Sep 2007, T. 15532-15534; Exh. 4D378; Exh. 4DA5; Exh. 4D505, para. 11. Cf. Trial
Judgement, vol. 1, paras 586-587, 1081.
2554
Exh. 4DA3, p. 2. The 3 August 1998 report also bears only Miodrag Simi}’s name and signature.
2544
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units back to their redeployment areas.2555 Thus, the Appeals Chamber finds that the two combat
reports of 2 and 3 August 1998 do not create a reasonable doubt that would cause the Appeals
Chamber to reverse the Trial Chamber’s findings on the events surrounding the launch of the third
stage of the Plan.2556
760.

For the reasons set out above, the arguments of [ainovi}, Luki}, and Pavkovi} concerning

the decision of the Joint Command to launch the third stage of the Plan are dismissed.
(vii) Instructions of the Joint Command for the defence of populated areas and six
operative reports of the Joint Command
761.

[ainovi} submits that while the Trial Chamber referred to the instructions for the defence of

populated areas as issued by the Joint Command in July 1998 as well as to six operative reports of
the Joint Command dated October and November 1998,2557 Ðaković testified that these documents
were created by another organ, namely the Pri{tina Corps, and not the Joint Command.2558 [ainovi}
further contends that there is no evidence showing that the instructions and the content of the
reports were implemented in the field.2559 The Prosecution responds that his arguments are mere
assertions that the Trial Chamber failed to interpret the evidence in the manner favoured by him.2560
762.

The Trial Chamber assessed the instructions2561 and the six operative reports2562, taking into

account not only Ðakovi}’s testimony, but also their content as well as other documentary and
testimonial evidence.2563 In particular, with regard to the six operative reports, the Trial Chamber
2555

Exh. 4D311 (cited erroneously as Exh. 4D458 in Trial Judgement, vol. 1, para. 1086). The rejection of Pavkovi}’s
proposal to support MUP forces in Jablanica/Jabllanica, referred to in the 3 August 1998 report (Exh. 4DA3, p. 3),
further corroborates Samard`i}’s order of 3 August 1998.
2556
Equally, the Appeals Chamber finds no merit in Pavkovi}’s reliance, during the appeal hearing, on Exhibit 4D378,
which is an order of 31 July 1998 from the 3rd Army Forward Command Post, signed by Simi}, to use Pri{tina Corps
troops on 3 August 1998 to “destroy terrorist forces in the Smonica village sector, […] ensuring safe use of the
Ðakovica-Batu{a road.” Pavkovi} submitted that this was the activity which the 2 August 1998 report mentioned
(Exh. 4DA3) and which he reported in the Joint Command meeting of 2 August 1998 (Exh. P1468, p. 36), and therefore
that the activity he reported in this Joint Command meeting was in accordance with Simi}’s order and not in violation
of Samard`i}’s order (see Appeal Hearing, 12 Mar 2013, AT. 282-283). However, in so arguing, Pavkovi} ignores all
other relevant evidence considered by the Trial Chamber.
2557
[ainovi}’s Appeal Brief, paras 100, 107, referring to Trial Judgement, vol. 1, paras 1089-1090.
2558
[ainovi}’s Appeal Brief, para. 100, referring to Milan \akovi}, 19 May 2008, T. 26416-26417, 26429-26430.
2559
[ainovi}’s Appeal Brief, paras 100, 107.
2560
Prosecution’s Response Brief (Šainović), para. 78, also arguing that his arguments are little more than repetitions of
his submissions at trial and requesting summary dismissal thereof.
2561
Exh. P2086.
2562
Exh. P1203; Exh. P1204; Exh. P1206; Exh. P1197; Exh. P1198; Exh. P2623.
2563
With regard to the instructions, the Trial Chamber took into consideration: (i) their cover letter sent to various
defence departments on 28 July 1998 stating that the Joint Command had issued these instructions and had “determined
a new composition of municipal defence staffs”; and (ii) Ðakovi}’s Notes recording that the defence of towns was
discussed in the Joint Command meeting of 22 July 1998, where Mini} said that Pavkovi} was to give directions, while
it was also aware of Ðakovi}’s testimony that the instructions were without the force of an order, that the term “Joint
Command” may have been added to invoke some kind of “fictitious authority”, and that these instructions did not
emerge from a meeting of the Joint Command, but were prepared by the Pri{tina Corps (Trial Judgement, vol. 1,
para. 1089, referring to Exh. P1064, Milan Ðakovi}, 19 May 2008, T. 26414, 26416-26417. See also Exh. P1468, pp. 2,
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found that, although these operative reports may have emanated from the VJ, their content, which
included detailed political analysis as well as detailed reviews and proposals of MUP engagements,
“indicates the involvement of personnel outside the military in producing them, as well as the role
of this body in co-ordinating VJ and MUP joint action.”2564 By merely referring to Ðakovi}’s
testimony, [ainovi} has failed to demonstrate any error in the Trial Chamber’s assessment of the
relevant evidence. The fact that the evidence was inconclusive as to whether the instructions and the
content of the operative reports were in fact implemented in the field did not prevent the Trial
Chamber from taking them into consideration when assessing the relationship between the Joint
Command and other entities. The effect of what was discussed in Joint Command meetings on the
events in the field was established by other evidence, which the Trial Chamber carefully
examined.2565 Consequently, [ainovi}’s arguments on the instructions and the six operative reports
are dismissed.
(viii) Two decisions of the Pri{tina Corps referring to the Joint Command
763.

The Trial Chamber took into consideration a decision issued by the Priština Corps on

10 August 1998 concerning the joint engagement of MUP and VJ forces in several areas of Kosovo,
which was to take place on 11 August 1998,2566 and a decision issued by the Priština Corps on
14 August 1998, ordering VJ units to support MUP units in a particular operation in the sector of
the Slup/Sllup and Vokša/Voksh villages.2567 Both decisions stated that these combat operations
were to be “commanded by the Joint Command for Kosovo and Metohija”.2568 Having assessed
these decisions in light of witness testimony, the Trial Chamber found that “the Slup/Sllup and
Vokša/Voksh operation was under the control of the Priština Corps Command from the Forward
Command Post and that the function of the [Joint Command] in relation to the operation was that of
co-ordination.”2569

4). With respect to the six operative reports, whereas the Trial Chamber was cognisant of Ðakovi}’s testimony that the
reports were written in the Pri{tina Corps Command by simply combining MUP, RJB, and RDB reports with a military
report, the Trial Chamber also observed that: (i) the term “Joint Command for Kosovo and Metohija” appears typed at
the end of each document in place of the signature line; and (ii) two of these reports were admitted with a cover page of
a handwritten note, “To Milomir Minić, personally”. In addition, it considered Mini}’s testimony that he received this
kind of document from the VJ (Trial Judgement, vol. 1, para. 1090, referring to Milomir Minić, 31 Aug 2007, T. 1478714788, Milan Ðakovi}, 19 May 2008, T. 26428-26432).
2564
Trial Judgement, vol. 1, para. 1090.
2565
See supra, para. 730.
2566
Trial Judgement, vol. 1, paras 1031, 1091, referring, inter alia, to Exh. P1427.
2567
Trial Judgement, vol. 1, paras 1031, 1091, referring, inter alia, to Exh. P1428.
2568
Trial Judgement, vol. 1, paras 1032, 1091, referring, inter alia, to Exh. P1427, p. 3, Exh. P1428, p. 3.
2569
Trial Judgement, vol. 1, para. 1092. The quoted sentence originally reads: “the function of the Joint Command
order in relation to the operation was that of co-ordination” (emphasis added). The reference to the “Joint Command
order” is misleading, as the 14 August 1998 decision on the Slup/Sllup and Vok{a/Voksh operation was issued by the
Pri{tina Corps, with the heading of the Pri{tina Corps Command. From the context of the Trial Judgement, the Appeals
Chamber understands the Trial Chamber to have meant to state the “Joint Command”, rather than the “Joint Command
order”. The Appeals Chamber does not find that this error has affected the Trial Chamber’s further findings.
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764.

[ainovi} submits that, based on the decisions of 10 August 19982570 and 14 August 1998,

the Trial Chamber erroneously concluded that the function of the Joint Command “was that of coordination” as “there is no mention of some kind of co-ordination role in the explanation given with
regard to this engagement.”2571 In particular, he argues that, with respect to the joint operation in the
sector of Slup/Sllup and Vok{a/Voksh, the evidence shows that the relevant actions had already
been coordinated between the VJ and the MUP prior to the Joint Command meeting of
13 August 1998, where Pavkovi} merely conveyed what was ordered by Samard`i}.2572 Luki} also
challenges the same finding, arguing that the evidence shows that the operation in the sector of
Slup/Sllup and Vok{a/Voksh was prepared before the discussion at the Joint Command meeting
took place and was conducted under the control of the Priština Corps Command.2573 The
Prosecution responds that Lukić’s argument misconstrues the Trial Chamber’s relevant findings.2574
765.

The Appeals Chamber notes that the Trial Chamber found that, before the Pri{tina Corps

decisions of 10 and 14 August 1998 were issued, “some co-ordination or exchange of information
had occurred between the MUP and the VJ”2575 and the MUP had agreed to carry out the various
attacks referred to therein.2576 The Trial Chamber also found that the joint operation in the sector of
Slup/Sllup and Vok{a/Voksh – the subject of the 14 August 1998 decision – was discussed during a
Joint Command meeting on 13 August 1998, while the operation had been planned prior to this
meeting.2577 However, contrary to the submissions of [ainovi} and Luki}, these findings do not in
themselves suggest that the Joint Command had no role in the coordination between the VJ and the
MUP for the Slup/Sllup and Vok{a/Voksh operation.
766.

In its assessment of the decisions of 10 and 14 August 1998, the Trial Chamber observed

that although the decisions stipulated that the joint operations were to be “commanded by the Joint
Command”, Ðakovi} testified that this phrase meant that “both the VJ and MUP command had
agreed upon the tasks that were to be carried out by the VJ and MUP units during the joint
2570

Although [ainovi} mentions this date as 11 August 1998 ([ainovi} Appeal Brief, para. 101), the Appeals Chamber
understands him to mean 10 August 1998 based on the content of Exh. P1427 as well as Trial Judgement, vol. 1,
para. 1091, to which he refers in relation to this topic.
2571
[ainovi}’s Appeal Brief, paras 101, 107, referring to Trial Judgement, vol. 1, paras 1091-1092.
2572
[ainovi}’s Appeal Brief, paras 101-102, referring to Trial Judgement, vol. 1, para. 1083.
2573
Luki}’s Appeal Brief, paras 304-305, 329-330, referring, inter alia, to Trial Judgement, vol. 1, paras 1032, 10911092, ibid., vol. 3, para. 802, Exh. 6D731, Exh. P1427, Exh. P1428. Luki} also appears to understand the Trial
Chamber to have found that the Joint Command not only coordinated but also commanded the operation in question
(Luki}’s Appeal Brief, para. 305). Furthermore, Luki} argues that the Trial Chamber relied only on the 10 and
14 August 1998 decisions in reaching the general conclusion that the Joint Command had a coordination role, ignoring
other orders in evidence which contained no reference to the Joint Command (Luki}’s Appeal Brief, paras 303, 306).
From the context of Luki}’s Appeal Brief, the Appeals Chamber understands his references to the decisions as dated
14 and 18 August 1998, respectively (Luki}’s Appeal Brief, para. 303), to be an inadvertent error on his part.
2574
Prosecution’s Response Brief (Lukić), paras 265-266, referring to Trial Judgement, vol. 1, paras 1031-1032.
2575
Trial Judgement, vol. 1, para. 1031.
2576
Trial Judgement, vol. 1, para. 1032.
2577
Trial Judgement, vol. 1, para. 1083, and references therein.
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operation.”2578 The Trial Chamber also took into account evidence showing that while coordination
was already taking place between the VJ and the MUP, Pavkovi} informed the Joint Command, in
its meeting of 13 August 1998, of the readiness to start the operation.2579 In light of this evidence,
considered together with the evidence establishing the role of the Joint Command in coordinating
VJ and MUP joint actions,2580 a reasonable trier of fact could have concluded that the function of
the Joint Command in relation to this operation was “that of co-ordination”, as found by the Trial
Chamber.2581 Consequently, the arguments of [ainovi} and Luki} in this regard are dismissed.
(ix) The Joint Command and the MUP
767.

The Trial Chamber found that MUP representatives, such as Luki}, were among those who

regularly attended the Joint Command meetings in 19982582 and that, in the latter half of 1998, the
Joint Command “played a role in the co-ordination and exchange of information and intelligence
between the MUP and the VJ” and “had influence over the MUP and VJ in respect of the
implementation of […] the Plan for Combating Terrorism.”2583

2578

Trial Judgement, vol. 1, para. 1032. See Milan Ðakovi}, 19 May 2008, T. 26381, 26434, ibid., 20 May 2008,
T. 26456-26457.
2579
Trial Judgement, vol. 1, para. 1083, referring, inter alia, to Exh. P1468, pp. 52, 54.
2580
Such evidence included Ðakovi}’s Notes (Trial Judgement, vol. 1, para. 1079, and references therein), some
instances where the Joint Command circumvented or ignored the VJ chain of command in the context of VJ deployment
in support of the MUP (Trial Judgement, vol. 1, paras 1085-1086, and references therein), and six operative reports of
the Joint Command (Trial Judgement, vol. 1, para. 1090, and references therein). Luki}’s argument that the Trial
Chamber relied only on the decisions of 10 and 14 August 1998 to conclude that the Joint Command had a coordination
role (Luki}’s Appeal Brief, paras 303, 306) thus misconstrues the Trial Judgement. In support of their arguments that
the Joint Command had no coordination role, [ainovi} and Luki} ([ainovi}’s Appeal Brief, para. 103; Luki}’s Appeal
Brief, para. 307) also refer to the Trial Chamber’s finding that, while the order of the 125th Motorised Brigade of
7 July 1998 (Exh. P2113) prohibited its subordinate units from executing any actions without “the approval of the Joint
Command”, “in reality, it required that the Pri{tina Corps and MUP Commands approve the operations” (Trial
Judgement, vol. 1, para. 1096). However, this finding is compatible with the Trial Chamber’s conclusions that the role
of the Joint Command was not to control or command joint operations, but to coordinate them, and that orders for the
operations were implemented through the existing chains of command (Trial Judgement, vol. 1, paras 1092, 1110). The
Appeals Chamber further observes that, while the Trial Chamber stated that “[t]he orders for the joint operations during
[the period between around 25 July and 29 October 1998] contained references to the ‘Joint Command’” (Trial
Judgement, vol. 1, para. 1004, cited in Luki}’s Appeal Brief, para. 303), which could suggest that all such orders
included references to the “Joint Command”, the Trial Chamber considered the existence of orders issued by the
Pri{tina Corps in 1998 regarding VJ and MUP joint operations, with no reference to the Joint Command (see, e.g., Trial
Judgement, vol. 1, para. 874; ibid., vol. 3, paras 675, 1081, referring, inter alia, to Exh. P1101, Exh. P1429,
Exh. 6D700). Luki}’s submission that the Trial Chamber ignored such orders (Luki}’s Appeal Brief, paras 303, 306,
referring to Exh. 6D697, Exh. 6D696, Exh. P1101, Exh. P1429, Exh. P1431, Exh. 6D700, Exh. 6D701, Exh. P1434) is
thus dismissed. The existence of such orders is also compatible with the Trial Chamber’s conclusions as recounted
above.
2581
Trial Judgement, vol. 1, para. 1092. Insofar as Luki} understands the Trial Chamber to have also found that the
operation was literally “commanded by the Joint Command” (Luki}’s Appeal Brief, para. 305) and that “the Joint
Command was supposed to go in the field and co-ordinate execution of each individual anti-terrorist action” (Luki}’s
Appeal Brief, para. 304), he misrepresents the Trial Judgement.
2582
Trial Judgement, vol. 1, paras 1055-1056, 1059, 1078; ibid., vol. 3, para. 306.
2583
Trial Judgement, vol. 1, para. 1110.
313
Case No. IT-05-87-A

23 January 2014

768.

[ainovi} submits that the Trial Judgement features “almost no analysis of evidence”

establishing a link between the Joint Command and the MUP.2584 However, his contention
disregards the Trial Chamber’s analysis of such evidence.2585 His argument in this regard is thus
dismissed.
769.

Luki} submits that “the MUP was directed solely by the Minister”, as the evidence showed

that the MUP was obliged to engage in Kosovo and coordinate with the VJ under relevant laws and
orders sent from “the MUP seat in Belgrade”, and as the Trial Chamber made no finding that the
command and control system of the MUP was disturbed.2586 The Appeals Chamber dismisses his
contention as he has failed to demonstrate how such evidence contradicts the Trial Chamber’s
finding that the MUP command structure operated while the Joint Command had influence over the
MUP and the VJ.2587
770.

In support of his argument that the Joint Command had no influence,2588 Luki} asserts that

the Plan for Combating Terrorism was developed by the VJ without the MUP and that VJ and MUP
joint actions in accordance with the Plan were implemented exclusively on the orders of the Pri{tina
Corps.2589 However, Luki} has failed to substantiate why the purported non-involvement of the
MUP leads to the conclusion that the VJ had absolute control over joint operations without any

2584

[ainovi}’s Appeal Brief, para. 111, referring to Trial Judgement, vol. 1, paras 1055-1107. Contra Prosecution’s
Response Brief (Šainović), para. 87.
2585
Such evidence includes: (i) Cveti}’s testimony that, at a meeting of the MUP Staff in Pri{tina/Prishtina on
10 July 1998, all the heads of SUPs from Kosovo were informed that “a command had been set up at the highest level
with a mandate to integrate the activities of the army and police” and that, on 22 July 1998, in a meeting of the MUP
Staff in Pri{tina/Prishtina, Ðorđević reiterated that the establishment of the Joint Command comprised, inter alia, Lukić
(Trial Judgement, vol. 1, para. 1071, referring, inter alia, to Ljubinko Cvetić, 7 Dec 2006, T. 8051-8052, 8077, ibid.,
8 Dec 2006, T. 8123. See also Trial Judgement, vol. 3, paras 315, 985, 1033); (ii) the evidence of meetings of the Joint
Command held between July and October 1998, in which MUP representatives, including Ðorđević and Lukić,
participated (Trial Judgement, vol. 1, paras 1055-1056, 1059, 1078; ibid., vol. 3, para. 306, and references therein);
(iii) six operative reports of the Joint Command dated October and November 1998 addressing engagement of MUP
and VJ forces and proposals for further engagements of both forces (Trial Judgement, vol. 1, para. 1090, referring, inter
alia, to Exh. P1203, Exh. P1204, Exh. P1206, Exh. P1197, Exh. P1198, Exh. P2623. See also supra, subsection VII.C.2.(c)(vii)); (iv) the evidence of the meeting of 29 October 1998 in Belgrade, where senior members of the
MUP and other participants reviewed the achievement of the Joint Command and discussed the continuation of the
Joint Command (Trial Judgement, vol. 1, paras 1003, 1097-1099, 1107, referring to Exh. P2166. See also supra, subsection VII.C.1.(b)(ii)); and (v) the evidence of a meeting of 5 November 1998 in the MUP building in
Pri{tina/Prishtina among MUP members and representatives from other sectors, where Milutinovi} indicated that
“[w]ith regard to the Yugoslav army and police, everything [ – including a joint command – ] will stay the same as it
has been” (Trial Judgement, vol. 1, para. 1105, referring to Exh. P2805, p. 4. See also Exh. P2805, p. 3). See also
Exh. 4DA22, p. 1.
2586
Luki}’s Appeal Brief, paras 293-298, and references therein. See also ibid., paras 307-308. Contra Prosecution’s
Response Brief (Luki}), paras 252, 259-260.
2587
Trial Judgement, vol. 1, paras 1081, 1110.
2588
Luki}’s Appeal Brief, para. 292. See also ibid., para. 308.
2589
Luki}’s Appeal Brief, paras 299-300, 308(1)(2)(3), read together with ibid., para. 292. See also ibid., paras 566,
589-590. See further ibid., paras 284, 326-328, 331, 339, 564-565, 567-568, arguing that no evidence shows that the
MUP planned any actions or issued any orders for the purpose of joint operations of the VJ and the MUP.
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influence by the Joint Command. His argument in this regard is dismissed to the extent it pertains to
the Joint Command.2590
(d) Conclusion
771.

Having failed to demonstrate any error in the Trial Chamber’s assessment of the evidence,

[ainovi}, Pavkovi}, and Luki} have not shown that the Trial Chamber erred in concluding that the
Joint Command had influence over the VJ and the MUP in 1998 and played a role in the
coordination between these two forces. Consequently, the Appeals Chamber dismisses all their
submissions in this regard.2591
3. Existence and authority of the Joint Command in late 1998 and 1999
(a) Introduction
772.

The Trial Chamber found that following the conclusion of the October Agreements, namely

the Holbrooke-Milošević Agreement and other associated Agreements, in the latter half of
October 1998,2592 a meeting of the FRY and Serbian leadership was held in Milo{evi}’s office at
Beli Dvor in Belgrade on 29 October 1998, wherein the participants reviewed actions taken for the
implementation of the Plan for Combating Terrorism in the name of the Joint Command.2593 The
Trial Chamber also found that, in this meeting, the participants “agreed that the Joint Command
should continue to function – albeit with a different composition.”2594
773.

With regard to the existence of the Joint Command in 1999, the Trial Chamber noted the

absence of evidence on daily meetings similar to those held in 1998, and noted only evidence of one
meeting on 1 June 1999.2595 However, it held:
[I]mportant actors, including some of the Accused, referred to the “Joint Command” in 1999,
which they had to take into account in their duties. When referring to the “Joint Command”
in 1999, they adverted to the whole co-ordination system established in 1998 between the VJ and
the MUP. As explained above, in 1998 an entity known as the Joint Command was part of this
system. In 1999 the co-ordination system continued to function. It had become standard practice

2590

Luki}’s contention as to the non-involvement of the MUP in 1998 is further discussed in detail below, in relation to
his own contribution to the JCE and mens rea. See infra, sub-section VII.F.3.
2591
[ainovi}’s sub-ground 1(8) in part, 1(16); Pavković’s sub-grounds 1(D) in part, 1(G) in part; Luki}’s sub-grounds N
in part, N(1), N(3) in part, P(6) in part.
2592
See Trial Judgement, vol. 1, paras 312-314, 330-334, 337-339, 347-349, 812, 921, wherein the Trial Chamber found
that, in view of the fact that the crisis in Kosovo had worsened in 1998, international intermediaries brokered the
October Agreements, whereby the FRY and Serbian authorities agreed upon a number of matters, including, the
reduction of the number of VJ and MUP forces in Kosovo and the introduction of the OSCE Kosovo Verification
Mission, also known as the KVM, to monitor compliance with the Agreements.
2593
Trial Judgement, vol. 1, paras 1003, 1097-1099, 1107. See also supra, sub-section VII.C.1.(b)(ii).
2594
Trial Judgement, vol. 1, para. 1112. See also ibid., vol. 1, para. 1099.
2595
Trial Judgement, vol. 1, para. 1150. See also ibid., vol. 1, para. 1112.
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for MUP and VJ representatives to hold co-ordination meetings before finalising plans for and
conducting joint operations.2596

774.

Regarding the authority of the Joint Command in 1999, the Trial Chamber took into

account, inter alia, 16 orders with the heading “Joint Command” and found that “even though the
Priština Corps Command was the source of the 16 orders […], a heading ‘Joint Command’ was
added to them to ensure that they would be accepted into the MUP chain of command […] and to
lend them an air of greater authority.”2597 The Trial Chamber held that “the references to the ‘Joint
Command’ […] evoked the authority of the entity referred to in 1998 as the ‘Joint Command’.”2598
775.

The Trial Chamber also found that the 16 orders with the heading “Joint Command” were

“put into effect by both MUP and VJ forces.”2599 It further held that “the VJ and MUP chains of
command remained separate and intact and the VJ and MUP units were commanded by their
respective commands”,2600 although “the VJ chain of command functioned with a degree of
flexibility in 1999.”2601 The Trial Chamber also found that “there existed a direct line from
Pavković to Milošević” and that, “[a]lthough this did not, strictly speaking, constitute a breach of
subordination, [Pavkovi}] essentially by-passed his immediate superior when he met with
Milošević.”2602
776.

According to the Trial Chamber’s findings, in the first half of 1999, two large-scale plans –

Grom 3 and Grom 4 plans – were prepared within the VJ, aimed mainly at suppressing NATO
forces, but also “terrorist” forces in Kosovo.2603 The MUP also prepared its own plans in

2596

Trial Judgement, vol. 1, para. 1151.
Trial Judgement, vol. 1, para. 1151.
2598
Trial Judgement, vol. 1, para. 1151. See also ibid., vol. 1, para. 1135, regarding the source of the 16 orders.
2599
Trial Judgement, vol. 1, para. 1123.
2600
Trial Judgement, vol. 1, para. 1144.
2601
Trial Judgement, vol. 1, para. 1119.
2602
Trial Judgement, vol. 1, para. 1119.
2603
With regard to the Grom 3 plan, see Trial Judgement, vol. 1, paras 1012-1015, 1017 (The Trial Chamber found that,
on 16 January 1999, Ojdani}, the then Chief of the VJ General Staff, issued the Grom 3 directive, which set out a plan
comprising two stages: the first stage was to prevent NATO from entering Kosovo and the second stage was to
eliminate NATO as well as “terrorist” forces. The Trial Chamber also found that, on 27 January 1999, Pavkovi}, the
then 3rd Army Commander, issued the Grom 3 order for the use of the 3rd Army and that, on 7 February 1999, the
Pri{tina Corps Command also issued its own Grom 3 order). With respect to the Grom 4 plan, see Trial Judgement,
vol. 1, paras 1018-1020, 1022 (The Trial Chamber found that, on 9 April 1999, the Supreme Command Staff/VJ
General Staff issued the Grom 4 directive setting out another plan, which was “for the engagement of the VJ in defence
against the NATO aggression”, while also taking into consideration the aggression by “terrorist” forces with the support
of NATO forces. The Trial Chamber also found that, on 10 April 1999, the 3rd Army Command issued its Grom 4 order
and that, on 6 April 1999, three days before the issuance of the Grom 4 directive, the Pri{tina Corps Command issued
its Grom 4 order based on a meeting with Pavkovi}, the then 3rd Army Commander, on 5 April 1999). The Appeals
Chamber notes the Trial Chamber’s finding that it appears from the Grom 3 and Grom 4 plans that the VJ’s “enemy” at
the beginning of the year and in April 1999 “was NATO rather than the ‘terrorist’ forces” (Trial Judgement, vol. 1,
para. 1012) and Luki}’s argument that this finding is erroneous (Luki}’s Appeal Brief, para. 340; contra Prosecution’s
Response Brief (Lukić), paras 274-276). However, the Trial Chamber’s subsequent analysis of the evidence shows that
it was aware that those plans also aimed at suppressing “terrorists”, although this objective may have been an auxiliary
2597
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parallel.2604 Joint operations of the VJ and the MUP, corresponding to the Grom 3 and Grom 4
plans, were conducted in the latter half of March 1999 and in mid-April 1999, respectively.2605
777.

On 24 March 1999, the NATO airstrikes started.2606 On the same day, the FRY Government

declared a state of war.2607 During the state of war, the General Staff of the VJ became known as the
“Supreme Command Staff”.2608 Starting from 18 April 1999, Milo{evi}, the Supreme Command
Staff, the 3rd Army, and the Pri{tina Corps issued orders to resubordinate the MUP to the VJ.2609
However, these orders were not put into effect.2610 The Trial Chamber found that “[a]lthough MUP
units were not resubordinated to the VJ [after the issuance of the re-subordination orders], there was
still a high level of co-operation or co-ordination between the forces of the FRY and Serbia, in the
conduct of joint operations in Kosovo during the Indictment period.”2611 In the beginning of
June 1999, the warring parties reached a peace agreement.2612
(b) Preliminary matters
(i) Submissions of the parties
778.

[ainovi} submits that it was unreasonable for the Trial Chamber to find that a body

designated as the Joint Command by the Trial Chamber continued to exist after October 1998 with
the same goals as before.2613 He also maintains that the Trial Chamber erred in making “vague and
imprecise” findings, with “evasive explanations”, concerning the Joint Command in 1999 and that
the only possible conclusion on the evidence was that the Joint Command neither existed nor
exerted any influence in 1999, and that no civilians were members of such an entity.2614 Moreover,
[ainovi} asserts that the Trial Chamber reached contradictory findings with respect to the existence
of the Joint Command, by alluding to the fact that the Joint Command did not exist in 1999, while
stating elsewhere that the Joint Command existed and had influence.2615 He contends that this

one (Trial Judgement, vol. 1, paras 1012-1015, 1018-1020). Furthermore, Luki} has not shown any impact of the
alleged error on the outcome of the Trial Judgement. His argument in this regard is thus dismissed.
2604
Trial Judgement, vol. 1, paras 1015-1017, 1021-1022. See also ibid., vol. 1, paras 1037-1042.
2605
Trial Judgement, vol. 1, paras 1017, 1022.
2606
Trial Judgement, vol. 1, para. 1209.
2607
Trial Judgement, vol. 1, paras 1167, 1208. On 23 March 1999, a state of immediate threat of war was proclaimed
(Trial Judgement, vol. 1, paras 1167, 1208).
2608
Trial Judgement, vol. 1, para. 469.
2609
Trial Judgement, vol. 1, paras 1167-1174.
2610
Trial Judgement, vol. 1, paras 1189, 1203.
2611
Trial Judgement, vol. 1, para. 1203.
2612
Trial Judgement, vol. 1, para. 1215.
2613
[ainovi}’s Appeal Brief, paras 67, 70, 85-86, referring to Trial Judgement, vol. 1, para. 1010.
2614
[ainovi}’s Appeal Brief, paras 121, 132-135, 141, referring to Trial Judgement, vol. 1, para. 1151.
2615
[ainovi}’s Appeal Brief, paras 142-146, referring to Trial Judgement, vol. 1, para. 1151, ibid., vol. 3, para. 300.
See also Šainović’s Reply Brief, para. 25.
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incoherence suggests that the Trial Chamber’s findings on his individual responsibility were based
on a non-existent finding regarding the existence and power of the Joint Command in 1999.2616
779.

Luki} maintains that there is no evidence confirming the existence of the Joint Command

in 19992617 and that the Trial Chamber’s use of the term “Joint Command”, implying that the body
in question possessed command authority, contradicts other findings of the Trial Chamber.2618
780.

The Prosecution responds that the Trial Chamber reasonably found that the Joint Command

continued to exist after October 1998 and in 1999.2619 The Prosecution contends that the arguments
of [ainovi} and Luki} to the contrary warrant summary dismissal for various reasons, including
misrepresenting and disregarding the Trial Chamber’s findings and relevant evidence.2620 The
Prosecution also argues that the system of coordination between the VJ and the MUP, which was
found to have been established in 1998 and continued to function in 1999, included the Joint
Command and that the ambiguity in the Trial Chamber’s findings, if any, is remedied – not
contradicted – by other parts of the Trial Judgement.2621
(ii) Analysis
781.

At the outset, the Appeals Chamber observes that [ainovi} is inconsistent in asserting both

that the Trial Chamber erred in affirming the existence of the Joint Command in 19992622 and that it
erred in not making a clear conclusion on this point.2623 The Trial Chamber concluded that “in 1998
an entity known as the Joint Command was part of [the whole coordination system established
in 1998 between the VJ and the MUP]” and that “[i]n 1999 the co-ordination system continued to
function.”2624 The Trial Chamber recounted this finding, stating that “a co-ordinating body called
the Joint Command existed in the second half of 1998 and the first half of 1999, and […] it had
significant influence over the actions of MUP and VJ forces.”2625 These findings, read together,2626
were sufficiently clear to reflect that the Joint Command existed in 1999, as in 1998, as part of the
coordination system which was established between the VJ and the MUP in 1998 and continued to
exist in 1999. Therefore, the Appeals Chamber dismisses [ainovi}’s argument insofar as he claims
2616

[ainovi}’s Appeal Brief, para. 145. See also Šainović’s Reply Brief, para. 25.
Luki}’s Appeal Brief, para. 154. See also ibid., para. 320, referring to Trial Judgement, vol. 1, para. 1112.
2618
Luki}’s Appeal Brief, para. 274, referring to Trial Judgement, vol. 1, paras 909, 1135, 1144.
2619
Prosecution’s Response Brief ([ainovi}), paras 37, 67-68, 73, 93.
2620
Prosecution’s Response Brief ([ainovi}), paras 67, 93; Prosecution’s Response Brief (Lukić), paras 243, 245, 250252.
2621
Prosecution’s Response Brief ([ainovi}), paras 91-92, 96.
2622
[ainovi}’s Appeal Brief, paras 67, 70, 85-86.
2623
[ainovi}’s Appeal Brief, paras 133-135, 141.
2624
Trial Judgement, vol. 1, para. 1151.
2625
Trial Judgement, vol. 3, para. 300. See also ibid., vol. 3, paras 337, 703, 1023.
2617
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that the Trial Chamber failed to make a clear finding in this regard, and that its findings on his
individual responsibility were based on a non-existent finding regarding the existence and power of
the Joint Command in 1999.
782.

The Trial Chamber was also unequivocal in concluding that the nature of the authority of the

Joint Command in 1998 – exercising influence over the VJ and the MUP through its role in
coordination –2627 did not essentially change in 1999.2628 Therefore, insofar as [ainovi} and Luki}
argue that the Trial Chamber found that the Joint Command had command authority in 1999, their
arguments misrepresent the Trial Judgement and are thus dismissed.
783.

[ainovi} and Luki} also raise specific challenges to the Trial Chamber’s assessment of

various pieces of evidence concerning the existence and authority of the Joint Command in late
1998 and 1999. The Appeals Chamber will examine these specific challenges in turn.
(c) Alleged errors in the assessment of evidence
(i) The Joint Command, the TEC, and the Commission for Cooperation with the KVM
– change of situation in late 1998
784.

Šainović contends that the fact that the Provisional or Temporary Executive Council of the

Autonomous Province of Kosovo and Metohija (“TEC”) was established at the end of
September 1998 to work towards a political resolution of the crisis and to organise elections in
Kosovo should have prompted the Trial Chamber to conclude that a new political situation arose in
Kosovo following the October Agreements.2629 In particular, [ainovi} appears to assert that the
Trial Chamber’s own description of the TEC is inconsistent with its finding that the Joint Command
remained composed of political representatives of the FRY and Serbia even after the autumn of
1998.2630 Šainović also refers to his own appointment as Chairman of the Commission of the
Federal Government for the Co-operation with the OSCE Mission for Verification in Kosovo and
Metohija, established on 19 October 1998 (“Commission for Cooperation with the KVM” or
“Commission”), arguing that this indicates a “significantly different phase in [his] engagement in

2626

See Bo{koski and Tarčulovski Appeal Judgement, para. 67; Ori} Appeal Judgement, para. 38; Naletili} and
Martinovi} Appeal Judgement, para. 435; Staki} Appeal Judgement, para. 344.
2627
See supra, sub-section VII.C.2.
2628
See Trial Judgement, vol. 1, para. 1151; ibid., vol. 3, paras 300, 337, 703, 1023.
2629
[ainovi}’s Appeal Brief, para. 82, arguing that this is also apparent from the appointment of Anđelković as
President of the TEC, a position entailing an entirely different role from that of a member of the Joint Command, which
the Trial Chamber found he played during the period between July and September 1998. See also ibid., para. 69;
Šainović’s Reply Brief, para. 19.
2630
[ainovi}’s Appeal Brief, para. 84, referring to Trial Judgement, vol. 1, paras 302-311. See also Šainović’s Reply
Brief, para. 20.
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Kosovo.”2631 The Prosecution responds that the Trial Chamber’s descriptions of the position and
role of the TEC were not incompatible with its conclusions regarding the Joint Command and that
the duties of members of the TEC did not prevent them from attending Joint Command
meetings.2632
785.

The Appeals Chamber notes that the Trial Chamber found that the Serbian National

Assembly formed the TEC on 28 September 1998.2633 It noted that the purpose of the TEC was to
hold “an election in Kosovo as soon as possible, and thereby constitute appropriate authorities, such
as the provincial assembly”.2634 The Trial Chamber also found that the TEC distributed
humanitarian aid to all citizens of Kosovo and that Zoran Anđelković, as the President of the TEC,
had extensive dealings with foreign diplomats.2635 The Trial Chamber found that, on
19 October 1998, the FRY Government established the Commission for Cooperation with the
KVM, headed by Šainović, which was tasked “to consider and co-ordinate the political, security
and logistical aspect[s] of the functioning of the OSCE Mission for verification in Kosovo and
Metohija.”2636
786.

The Trial Chamber also found that the activities of the Working Group – composed of

Milomir Mini}, Duško Matkovi}, and Zoran Anđelkovi} – ceased altogether after the meeting on
29 October 1998 at Beli Dvor in Belgrade.2637 It noted, however, that Anđelkovi} remained in
Kosovo in his new capacity as the President of the TEC.2638 The Trial Chamber found that “the
work of the Joint Command or its influence over the actions of the MUP and the VJ in Kosovo” did
not cease and noted evidence of high-level officials making references to the Joint Command,
“Joint Command orders, and at least one meeting of the Joint Command in 1999.”2639
787.

These findings clearly show that the Trial Chamber was aware of the political development

around the time of the conclusion of the October Agreements. In view of the mandates of the TEC
and the Commission for Cooperation with the KVM described by the Trial Chamber, which are not
disputed by [ainovi}, the Appeals Chamber considers that [ainovi} has failed to demonstrate that
the TEC and the Commission could not coincide with the Joint Command, which involved political
representatives and played a role in coordinating the activities of the VJ and the MUP in Kosovo.
Similarly, [ainovi} has failed to demonstrate in what way his function as head of the Commission
2631

[ainovi}’s Appeal Brief, para. 83, referring to Exh. P2166, p. 15. See also Trial Judgement, vol. 1, para. 922.
Prosecution’s Response Brief (Šainović), para. 76, referring to Trial Judgement, vol. 1, paras 302-311, Exh. P1468.
2633
Trial Judgement, vol. 1, para. 308.
2634
Trial Judgement, vol. 1, para. 309.
2635
Trial Judgement, vol. 1, para. 309.
2636
Trial Judgement, vol. 1, para. 922. See also ibid., vol. 1, para. 340.
2637
Trial Judgement, vol. 1. para. 1010.
2638
Trial Judgement, vol. 1. para. 1010.
2639
Trial Judgement, vol. 1, para. 1010.
2632
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and Anđelković’s position as head of the TEC were incompatible with their membership of the
Joint Command. [ainovi} has not shown any error in the Trial Chamber’s findings. His arguments
are thus dismissed.
(ii) Evidence of witnesses who testified that the Joint Command meetings ceased in
October 1998 and that the Joint Command did not exist thereafter
788.

[ainovi} submits that the Trial Chamber erred in not relying on the evidence of participants

in the Joint Command meetings, including Milomir Minić, Duško Matković, Zoran Anđelković,
Milan Ðaković, Branko Gajić,2640 and Pavković, that the meetings ceased in October 1998 and that
the Joint Command no longer existed from that point in time.2641 He also challenges the reliability
of Aleksandar Vasiljević’s evidence on the role of the Joint Command in 1999, arguing that
Vasiljević was retired and reinstated only on 27 April 1999 and that the source of his information
regarding the Joint Command in 1998 was Momir Stojanović, from whom he had heard nothing
about it in 1999.2642 The Prosecution responds that the Trial Chamber considered the evidence of
witnesses who testified that the Joint Command did not exist in 1999, but was entitled not to rely
upon it, in light of the evidence establishing the existence of the Joint Command in 1999, including
Vasiljevi}’s testimony regarding his attendance at the 1 June 1999 Joint Command meeting.2643
789.

The Trial Chamber noted the testimony of witnesses – including Ðaković, who participated

in Joint Command meetings in 1998 – that there were no Joint Command meetings after
October 1998.2644 The Trial Chamber was also aware of the testimony of witnesses who denied the
existence of the Joint Command in 1999 or throughout 1998 and 1999.2645 However, the Appeals
Chamber recalls that the Trial Chamber observed that there was “a remarkable degree of
2640

While [ainovi} refers to Branko Gaji}’s testimony as that of one of the participants in the meetings ([ainovi}’s
Appeal Brief, para. 68), it was not Branko Gaji}, but David Gaji}, who participated in the meetings (Trial Judgement,
vol. 1, para. 1059).
2641
[ainovi}’s Appeal Brief, paras 68, 85, 122, referring to Milomir Minić, 31 Aug 2007, T. 14748-14750, 14754,
Duško Matković, 29 Aug 2007, T. 14597, Zoran Anđelković, 30 Aug 2007, T. 14663, Branko Gajić, 11 Sep 2007,
T. 15413, Milan Ðaković, 19 May 2008, T. 26389, Exh. P1468, p. 160, Trial Judgement, vol. 1, paras 1113, 1115.
2642
[ainovi}’s Appeal Brief, paras 122, 132, referring to Trial Judgement, vol. 1, paras 1114, 1145-1152, Aleksandar
Vasiljevi}, 22 Jan 2007, T. 8812, 8820, Aleksandar Dimitrijevi}, 9 Jul 2008, T. 26755, Exh. P2594, para. 53.
2643
Prosecution’s Response Brief ([ainovi}), para. 93, referring, inter alia, to Trial Judgement, vol. 1, paras 1115, 1145.
See also Prosecution’s Response Brief ([ainovi}), para. 37.
2644
Trial Judgement, vol. 1, paras 1113 (referring to Milan Ðaković, 19 May 2008, T. 26388-26389), 1115 (referring to
Tomislav Mladenović, 25 Oct 2007, T. 17619, Velimir Obradović, 22 Oct 2007, T. 17419, Momir Stojanović,
7 Dec 2007, T. 19766). See also Trial Judgement, vol. 1, para. 1146, referring to Zoran Anđelković, 30 Aug 2007,
T. 14663.
2645
Trial Judgement, vol. 1, para. 1115, referring to Branko Gajić, 11 Sep 2007, T. 15413, Momir Stojanović,
11 Dec 2007, T. 20058, Ljubivoje Joksić, 8 Feb 2008, T. 22005-22006, Miroslav Mijatović, 14 Feb 2008, T. 2241222413, Miloš Deretić, 18 Feb 2008, T. 22589, Dušan Gavranić, 19 Feb 2008, T. 22723, Radovan Vučurević,
25 Feb 2008, T. 23131, Božidar Filić, 10 Mar 2008, T. 24008, 24010, Miloš Vojnović, 12 Mar 2008, T. 24190,
Vladimir Ilić, 17 Mar 2008, T. 24345. See also supra, para. 695; Trial Judgement, vol. 1, paras 1028 (fn. 2739), 1057,
1073 (fns 2888-2889), 1074-1075 and witness testimony cited therein. See also Pavkovi}’s statement in one of the Joint
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hypersensitivity by many witnesses” with regard to the existence of the Joint Command.2646 It was
within the Trial Chamber’s discretion2647 not to rely on the testimony of such witnesses in light of
documentary evidence recording references to the Joint Command in various meetings, reports, and
orders in 19992648 as well as other testimonial evidence, including: (i) \or|e Ćurčin’s testimony
that he had heard of the Joint Command at a Collegium meeting of the VJ General Staff at the
beginning of 1999;2649 and (ii) Aleksandar Vasiljevi}’s evidence that the Joint Command of 1999
had the force of “a mini-Supreme Command” and had the function of being “in-charge of joint
operations of the VJ and MUP forces in the absence of official MUP subordination to the VJ”.2650
790.

The Appeals Chamber observes that Vasiljevi} indeed stated that he had heard from

Stojanović about the Joint Command in 1998.2651 The evidence also shows that he had been retired
until he was reinstated in the VJ as the Deputy Head of the Security Administration around
27 April 1999.2652 However, it is apparent from his in-court testimony and his written statement2653
that his evidence about the Joint Command was not only based on Stojanović’s information, but
also on his experiences in the VJ as a career military man and as the Deputy Head of the Security
Administration from the end of April 1999 as well as on his participation in the meeting of
1 June 1999, which the Trial Chamber found to be similar to the Joint Command meetings held

Command meetings: “my command from Ni{ believes that this command should cease to exist” (Exh. P1468, p. 160,
cited in [ainovi}’s Appeal Brief, para. 68).
2646
Trial Judgement, vol. 1, para. 1054. See also ibid., vol. 1, para. 1073. See also supra, para. 696.
2647
See Gali} Appeal Judgement, para. 300; Kupreškić et al. Appeal Judgement, paras 31-32; Nahimana et al. Appeal
Judgement, para. 194; Bikindi Appeal Judgement, para. 116.
2648
See, for instance: (i) the evidence concerning the meeting in Belgrade on 29 October 1998, at which the participants
“agreed that the Joint Command should continue to function – albeit with a different composition” (Trial Judgement,
vol. 1, para. 1112. See also ibid., vol. 1, paras 1003, 1097-1099, 1107; supra, sub-section VII.C.1.(b)(ii)); (ii) minutes
of the Collegium of the VJ General Staff on 21 January 1999, recording Ojdani} making references to the Joint
Command and suggesting the possibility of it receiving orders directly from the FRY President (Trial Judgement, vol. 1,
fn. 3027, para. 1120; ibid., vol. 3, para. 504; infra, fn. 2731); (iii) two combat reports of 25 and 29 April 1999 made by
the Pri{tina Corps and the 3rd Army, respectively, and mentioning that operations were conducted in line with decisions
of the Joint Command (Trial Judgement, vol. 1, para. 1116; infra, sub-section VII.C.3.(c)(iv)); (iv) Pavkovi}’s report of
25 May 1999 to the Supreme Command Staff requesting that the order on the re-subordination of the MUP to the VJ be
reinforced or otherwise annulled, leaving the command of the MUP units in the hands of the MUP Staff for Kosovo
“through the Joint Command as has so far been the case” (Trial Judgement, vol. 1, paras 1121, 1183; infra, sub-section
VII.C.3.(c)(vii)); (v) Pavkovi}’s public announcement that the cooperation between the police and the army was
coordinated through “political actors in joint command, formed for that purpose” (Trial Judgement, vol. 1, para. 1117;
infra, sub-section VII.C.3.(c)(v)); (vi) a document of 17 April 1999 containing “suggestions” by Ojdanić, the Chief of
the VJ General Staff, to Pavković, the 3rd Army Commander, that a particular Joint Command order be modified (Trial
Judgement, vol. 1, paras 1118-1119; infra, sub-section VII.C.3.(c)(vi)); (vii) evidence regarding the meeting of
1 June 1999, which the Trial Chamber found to have been a meeting of the Joint Command (Trial Judgement, vol. 1,
paras 1145-1149; infra, sub-section VII.C.3.(c)(viii)); and (viii) the 16 orders issued in March and April 1999, which
bore the term “Joint Command” in their headings and signature lines (Trial Judgement, vol. 1, paras 1122, 1151; infra,
sub-section VII.C.3.(c)(iii)).
2649
Trial Judgement, vol. 1, para. 1114, referring to Ðorđe Ćurčin, 5 Oct 2007, T. 16972, Slobodan Kosovac,
18 Sep 2007, T. 15870-15871.
2650
Trial Judgement, vol. 1, para. 1114, referring to Aleksandar Vasiljević, Exh. P2600, para. 46.
2651
Aleksandar Vasiljević, Exh. P2600, para. 47; Aleksandar Vasiljević, 22 Jan 2007, T. 8812, 8820.
2652
Aleksandar Vasiljević, Exh. P2600, paras 5-7. See also Aleksandar Vasiljević, 18 Jan 2007, T. 8626-8627.
2653
Aleksandar Vaslijevi}, 18-24 Jan 2007, T. 8616-9111; Aleksandar Vasiljević, Exh. P2600.
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in 1998.2654 In these circumstances, the Appeals Chamber finds that a reasonable trier of fact could
have relied on Vasiljevi}’s evidence, despite the fact that he was retired until around 27 April 1999
and that he did not hear from Stojanovi} about the Joint Command in 1999.
791.

[ainovi} has failed to demonstrate any error in the Trial Chamber’s evaluation of the

witnesses’ evidence in question. His arguments in this regard are therefore dismissed.
(iii) 16 orders with the heading of “Joint Command” and the effect of the term “Joint
Command”
792.

The Trial Chamber received in evidence 16 orders for VJ and MUP joint operations dated

between March and April 1999, bearing the heading “Joint Command” and containing a clause to
the effect that the Joint Command “shall command and control all forces” during the concerned
operations.2655 With regard to these orders, the Trial Chamber found:
[E]ven though the Priština Corps Command was the source of the 16 orders issued in 1999, a
heading “Joint Command” was added to them to ensure that they would be accepted into the MUP
chain of command […]; to inform VJ units that an operation would involve the MUP; and to lend
them an air of greater authority. In the view of the Chamber, the references to the “Joint
Command” constitued [sic] an important factor during the planning and implementation of joint
operations between the VJ and the MUP, as they evoked the authority of the entity referred to in
1998 as the “Joint Command”.2656

a. Submissions of the parties
793.

[ainovi} avers that the Trial Chamber drew erroneous conclusions regarding the Joint

Command on the basis of the 16 orders.2657 In particular, referring to the Trial Chamber’s
acceptance that the Priština Corps was the source of these orders and that the VJ and MUP chains of
command remained separate and intact, he asserts that the orders do not prove the existence of the
Joint Command in 1999.2658 He also maintains that the Trial Chamber erred in disregarding the
testimony of Radojko Stefanović and Lazarević, in mischaracterising Milan Ðaković’s evidence,2659
and in consequently finding that the heading “Joint Command” was added to make the orders more

2654

Trial Judgement, vol. 1, paras 1145, 1149.
Trial Judgement, vol. 1, para. 1122. See also ibid., vol. 1, paras 1037-1041, 1123-1144. The 16 orders are:
Exh. P3049; Exh. P1966; Exh. P2031; Exh. P2015; Exh. P1968; Exh. P1969; Exh. P2003; Exh. P1970; Exh. P1971;
Exh. P1972; Exh. P1973; Exh. P1974; Exh. P1975; Exh. P1976; Exh. P1878; Exh. P1977.
2656
Trial Judgement, vol. 1, para. 1151. See also ibid., vol. 1, para. 1135, regarding the source of the 16 orders.
2657
[ainovi}’s Appeal Brief, para. 127.
2658
[ainovi}’s Appeal Brief, para. 127, referring to Trial Judgement, vol. 1, paras 1135, 1144. See also [ainovi}’s
Reply Brief, para. 17, referring to Trial Judgement, vol. 1, paras 1122-1144.
2659
[ainovi}’s Appeal Brief, para. 138, referring to Radojko Stefanović, 5 Feb 2008, T. 21661, Vladimir Lazarević,
8 Nov 2007, T. 17928, Milan Ðaković, 19 May 2008, T. 26389, 26392. See also Luki}’s Appeal Brief, para. 311,
referring to Exh. 3D697, arguing that the Trial Chamber’s conclusion was based on Ðakovi}’s “false testimony”.
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acceptable to the MUP and to “lend them an air of greater authority”.2660 [ainovi} further maintains
that the finding that the term “Joint Command” was needed to provide an air of greater authority for
the orders is illogical because there is no evidence that the MUP received any orders headed “Joint
Command”.2661 In addition, [ainovi} submits that the Trial Chamber’s finding that the references to
the Joint Command “evoked the authority of the entity referred to in 1998 as the ‘Joint
Command’”2662 implies that the use of the term “Joint Command” was a mere reminder of
something that used to exist, but no longer existed in 1999.2663
794.

Luki} submits that, although the Trial Chamber accepted that the 16 orders were issued by

the Pri{tina Corps Command and that VJ and MUP units were commanded by their respective
commands, it contradicted itself elsewhere by referring to some of the orders as those of the Joint
Command.2664 He also submits that the Trial Chamber erred in finding that references to the “Joint
Command” evoked the authority of the entity referred to in 1998 as the “Joint Command” and that
the term was used in order to ensure their acceptance by the MUP chain of command in 1999,2665
since no orders for joint anti-terrorist operations bore the heading of “Joint Command” in 1998, but
rather the heading of the Priština Corps Command.2666
795.

The Prosecution responds that the 16 orders directed VJ units to conduct several actions in

coordination with MUP units; that each of these orders contained a phrase to the effect that “the
Joint Command […] shall command and control all forces”; and that the forces, areas, and dates of
combat operations specified in several of these orders correspond with the crime sites in the
Indictment.2667 The Prosecution also points out the Trial Chamber’s finding that the “Joint
Command” heading was added to the orders to ensure their acceptance by the MUP chain of
command and to lend them an air of greater authority,2668 and argues that reference to a non-existent

2660

[ainovi}’s Appeal Brief, para. 139. See also Trial Judgement, vol. 1, para. 1151.
[ainovi}’s Appeal Brief, para. 139, referring to Trial Judgement, vol. 1, paras 1029, 1143, and also arguing that
there is no evidence of any problems in the execution of the superior commands’ orders in the Priština Corps and that
there were units in Kosovo in 1999 which had not been deployed in 1998 and to which the term “Joint Command” was
meaningless. See also Appeal Hearing, 11 Mar 2013, AT. 188.
2662
[ainovi}’s Appeal Brief, para. 140, citing Trial Judgement, vol. 1, para. 1151.
2663
[ainovi}’s Appeal Brief, paras 135, 140, referring to Trial Judgement, vol. 1, para. 1151. See also Appeal Hearing,
11 Mar 2013, AT. 188, 268.
2664
Luki}’s Appeal Brief, paras 275, 317(b)(c)(e), 321-322, 790, referring, inter alia, to Trial Judgement, vol. 1,
paras 785, 1135, 1144, 1151, ibid., vol. 2, para. 897, ibid., vol. 3, para. 827, Vladimir Lazarevi}, 22 Nov 2007,
T. 18638, and also arguing that these findings show no role of the Joint Command and that the Trial Chamber presented
the facts in an ambiguous manner, thereby erroneously implying that the Joint Command issued orders.
2665
Luki}’s Appeal Brief, paras 309-310, referring to Trial Judgement, vol. 1, paras 1028, 1151.
2666
Luki}’s Appeal Brief, paras 310-311, referring to Exh. P1427, Exh. P1428, Exh. P1101, Exh. P1329, Exh. P1431,
Exh. P1434, Exh. 6D696, Exh. 6D697, Exh. 6D700, Exh. 6D701, and pointing out one exception, Exh. P1613, bearing
a MUP heading but containing a signature of Pavkovi} and the stamp of the Priština Corps at the end of the document.
2667
Prosecution’s Response Brief ([ainovi}), para. 71, referring to Trial Judgement, vol. 1, paras 1122-1123.
2668
Prosecution’s Response Brief ([ainovi}), paras 71, 94, referring to Trial Judgement, vol. 1, paras 1135, 1151.
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entity would not achieve these purposes.2669 It further contends that the Trial Chamber neither
presented “the facts in an ambiguous manner” nor implied that the Joint Command issued
orders.2670

b. Analysis
796.

The Appeals Chamber first notes that the 16 orders in question bore the heading of the

“Joint Command for Kosovo and Metohija”.2671 As a result, the Trial Chamber referred to these
orders as “Joint Command orders”.2672 Irrespective of whether this designation was appropriate, the
Trial Chamber duly took into account the fact that the source of these orders was the Pri{tina Corps
Command and that the VJ and MUP chains of command remained intact, when assessing the
existence and authority of the Joint Command in 1999.2673 In these circumstances, Luki} has not
shown how the terminology used by the Trial Chamber renders his conviction unsafe.
797.

Turning to [ainovi}’s assertion that the 16 orders do not prove the existence of the Joint

Command,2674 the Appeals Chamber recalls that, mindful of the source of the orders, the Trial
Chamber relied not only on the orders but also on other evidence2675 to conclude that the Joint
Command existed in 1999. Furthermore, the Trial Chamber found that the “Joint Command”
heading was added to the orders “to ensure that they would be accepted into the MUP chain of
command” and “to lend them an air of greater authority”.2676 Thus, the Appeals Chamber, Judge
Tuzmukhamedov dissenting, finds that a reasonable trier of fact could have considered this heading
as corroborating evidence tending to show the existence of the Joint Command.2677 [ainovi} has not
demonstrated how the reference to a non-existent entity would generate “an air of greater
authority”. Consequently, he has not shown any error in the Trial Chamber’s assessment of the
evidence.
798.

The Appeals Chamber, Judge Tuzmukhamedov dissenting, considers that, contrary to

[ainovi}’s assertion,2678 the Trial Chamber’s finding that the references to the Joint Command
“evoked the authority of the entity referred to in 1998 as the ‘Joint Command’” does not in itself
imply that the term “Joint Command” was a mere reminder of something that no longer existed in
2669

Prosecution’s Response Brief ([ainovi}), para. 94, referring to Trial Judgement, vol. 1, para. 1151.
Prosecution’s Response Brief (Lukić), para. 252.
2671
Exh. P3049; Exh. P1966; Exh. P2031; Exh. P2015; Exh. P1968; Exh. P1969; Exh. P2003; Exh. P1970; Exh. P1971;
Exh. P1972; Exh. P1973; Exh. P1974; Exh. P1975; Exh. P1976; Exh. P1878; Exh. P1977.
2672
E.g., Trial Judgement, vol. 1, paras 1123-1134, 1136-1137, 1139, 1142.
2673
Trial Judgement, vol. 1, paras 1135, 1144, 1151.
2674
[ainovi}’s Appeal Brief, para. 127.
2675
See supra, sub-section VII.C.3.(c)(ii).
2676
Trial Judgement, vol. 1, para. 1151.
2677
See Trial Judgement, vol. 1, para. 1151.
2670
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1999.2679 His argument ignores the Trial Chamber’s findings that in 1998, the Joint Command was
part of the coordination system which had been established between the VJ and the MUP that
year2680 and that the Joint Command itself continued to exist and function as part of this system in
1999.2681 Luki}’s challenge to the same finding is also without merit since it is based on the
erroneous premise that no orders for joint operations bore the Joint Command heading in 1998,2682
ignoring the evidence to the contrary.2683
799.

The Appeals Chamber, Judge Tuzmukhamedov dissenting, finds that the challenges raised

by [ainovi} and Luki} with regard to the authority of the Joint Command are likewise without
merit. In this regard, they challenge the Trial Chamber’s finding that the Joint Command heading
was added to the 16 orders “to ensure that they would be accepted into the MUP chain of command,
as suggested by Ðaković” and “to lend them an air of greater authority”.2684 The Appeals Chamber
finds that a reasonable trier of fact could have reached this conclusion. Contrary to [ainvoi}’s
submission, the Trial Chamber did not disregard the evidence of Stefanovi} and Lazarevi} to the
effect that the format of orders with the heading “Joint Command” was used where VJ and MUP
forces executed tasks together.2685 Neither did the Trial Chamber mischaracterise Ðaković’s
testimony on the same issue. It properly recorded his evidence that “in an action where there was
joint activity by the MUP and VJ, orders would be in the form of these Joint Command orders, with
the phrase ‘Joint Command’ in the header and signature block”; and that Ðaković’s “replacement
[i.e., Stefanovi}] in 1999 probably used the title [Joint Command] to have the documents show that
co-ordination between the MUP and the military was to be carried out.”2686 However, the Trial
Chamber also considered Ðaković’s evidence that the term “Joint Command” was used to “create
co-ordination documents with the MUP because the MUP could not and would not accept a single
document where it said ‘Command of the Priština Corps’”.2687

2678

[ainovi}’s Appeal Brief, para. 140, referring to Trial Judgement, vol. 1, para. 1151.
[ainovi}’s Appeal Brief, paras 135, 140.
2680
Trial Judgement, vol. 1, paras 1111, 1151.
2681
Trial Judgement, vol. 1, para. 1151; ibid., vol. 3, paras 300, 337, 703, 1023.
2682
Luki}’s Appeal Brief, para. 310.
2683
E.g., Trial Judgement, vol. 1, paras 1028-1029, 1035, 1077, referring, inter alia, to Milan Ðaković, 19 May 2008,
T. 26380-26381, 26393-26394, 26398, 26434-26436, Radojko Stefanovi}, 5 Feb 2008, T. 21661-21662, ibid.,
6 Feb 2008, T. 21793-21795, Exh. P2113.
2684
Trial Judgement, vol. 1, para. 1151; [ainovi}’s Appeal Brief, paras 138-139; Luki}’s Appeal Brief, para. 310.
2685
Trial Judgement, vol. 1, paras 1128, 1134, referring to Radojko Stefanović, 5 Feb 2008, T. 21661, Vladimir
Lazarević, 8 Nov 2007, T. 17928.
2686
Trial Judgement, vol. 1, para. 1137, referring to Milan Ðaković, 19 May 2008, T. 26389, 26393-26398. See also
Trial Judgement, vol. 1, para. 1029.
2687
Trial Judgement, vol. 1, para. 1028, referring to Milan Ðakovi}, 20 May 2008, T. 26444-26445, Boždar Deli},
4 Dec 2007, T. 19422-19423, 19495. See also Trial Judgement, vol. 1, para. 1143. While Luki} also challenges
Ðaković’s testimony, he fails to identify any specific part of the testimony (Luki}’s Appeal Brief, para. 311). Therefore
his argument does not warrant any further discussion.
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800.

Furthermore, in addition to this witness testimony, the Trial Chamber took into account

other evidence supporting its conclusion, including evidence indicating that the need for the Joint
Command arising from the difficulty in controlling the MUP was still present in 1999.2688 The Trial
Chamber also considered Pavkovi}’s report of 25 May 1999 to the Supreme Command Staff
complaining about the failure of the MUP to carry out the re-subordination orders and the ensuing
problems, and requesting that the original re-subordination order be reinforced or otherwise
annulled, leaving the command of the MUP units in the hands of the MUP Staff for Kosovo
“through the Joint Command as has so far been the case”.2689 Moreover, the Trial Chamber took
into consideration the contents of the discussion in the meeting of 1 June 1999, which was found to
be a meeting of the Joint Command, where details about VJ and MUP activities were exchanged
and [ainovi} made remarks as to what should be done.2690 The Trial Chamber also considered
evidence that the 16 orders with the “Joint Command” heading were indeed “put into effect by both
MUP and VJ forces” in areas and on dates corresponding to crime sites indicated in the
Indictment.2691 [ainovi} and Luki} present their own interpretation of the evidence in this regard,
without showing any error on the part of the Trial Chamber.2692
801.

Moreover, contrary to [ainovi}’s submission,2693 the Appeals Chamber does not consider

that it was illogical for the Trial Chamber to find that the Joint Command heading was added to the
16 orders to ensure their acceptance by the MUP and “to lend them an air of greater authority”.2694
The testimony of MUP officers that they never received any orders headed “Joint Command”
in 19992695 does not undermine the Trial Chamber’s conclusion. According to the Trial Chamber,
before the orders with the Joint Command heading were issued, the VJ and the MUP met to
coordinate their actions, and after the issuance of these orders, their coordination continued at a
2688

Trial Judgement, vol. 1, para. 1111, finding that the Joint Command “allowed the commanders of the MUP to ‘save
face’ by not having to be commanded by the VJ both before and during the state of emergency.” See also supra, subsection VII.C.1.(d). For instance, the evidence showed that throughout 1998 and early 1999, certain VJ members
complained about the behaviour of the MUP in Kosovo and its failure to coordinate with and re-subordinate itself to the
VJ (Trial Judgement, vol. 1, para. 1111. See also ibid., vol. 1, paras 1088, 1166, 1179, 1181, and references therein;
Exh. P717, p. 2 (item 3.a)) and that even after the declaration of a state of war on 24 March 1999, orders by Milo{evi}
and the VJ to re-subordinate the MUP to the VJ were not put into effect due to the resistance from the MUP side (Trial
judgement, vol. 1, paras 1174-1175, 1180, 1189, 1203. See also ibid., vol. 1, paras 1170-1189, 1202, and references
therein).
2689
Trial Judgement, vol. 1, paras 1121, 1183, referring to Exh. P1459, Exh. P1724, Exh. 3D1106. See also infra, subsection VII.C.3.(c)(vii).
2690
Trial Judgement, vol. 1, paras 1145-1146, 1148, and references therein; ibid., vol. 3, paras 355-359, and references
therein. See also infra, sub-section VII.C.3.(c)(viii).
2691
Trial Judgement, vol. 1, para. 1123. See also ibid., vol. 1, paras 1123-1126; ibid., vol. 2, paras 251, 253, 296, 302,
484, 527, 570, 594-596, 637, 646-647, 671, 673, 699, 751, 897, and references therein (in particular, Exh. P2015,
Exh. P1969, Exh. P3049, Exh. P2031, Exh. P1968, Exh. P1966, Exh. P1975, Exh. P1971).
2692
Furthermore, contrary to Luki}’s argument (Luki}’s Appeal Brief, para. 275), this conclusion, read together with its
finding that the Pri{tina Corps was the source of the 16 orders, is sufficiently clear and cannot be read as implying that
the Joint Command issued orders as a matter of fact.
2693
[ainovi}’s Appeal Brief, para. 139.
2694
Trial Judgement, vol. 1, para. 1151.
2695
Trial Judgement, vol. 1, para. 1143, and references therein.
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tactical level while the VJ and the MUP separately issued orders for their own units.2696 In this
context, the Trial Chamber considered evidence showing that the contents of the orders with the
Joint Command heading, if not the orders themselves, were made known to the MUP through this
coordination system,2697 including through map excerpts for joint operations passed from the
Pri{tina Corps to the MUP.2698 The fact that the MUP, which was normally unwilling to act under
orders of the VJ,2699 cooperated with the VJ in line with the contents of the orders with the Joint
Command heading,2700 indicates that the references to the Joint Command generated “an air of
greater authority”. Thus, irrespective of whether the MUP in fact received tangible orders headed
“Joint Command”, the Trial Chamber’s finding in this regard would remain undisturbed.2701
[ainovi} has therefore failed to show any error in this regard.
802.

In view of the above, the arguments advanced by [ainovi} and Luki} with respect to the

16 orders with the Joint Command heading are dismissed.
(iv) Combat reports of 25 and 29 April 1999
803.

The Trial Chamber considered two military documents mentioning the Joint Command: (i) a

combat report of 25 April 1999 from the Priština Corps Command to the 3rd Army and Supreme
Command Staff, reporting that operations were continuing “in line with the decision of the Joint
Command”;2702 and (ii) a combat report of 29 April 1999 from the 3rd Army Command to the VJ
General Staff, specifying that measures were undertaken to block certain sectors and carry out tasks
in line with the “joint KiM command decision”.2703
804.

[ainovi} asserts that the Trial Chamber erroneously construed these two combat reports.2704

He contends that, although they mention orders of the Joint Command, they in fact refer to orders of
the Priština Corps, when interpreted in accordance with the Trial Chamber’s findings elsewhere in

2696

Trial Judgement, vol. 1, paras 1037-1042, and references therein.
Trial Judgement, vol. 1, paras 1035, 1041-1042, and references therein.
2698
Trial Judgement, vol. 1, para. 1035, and references therein. See also ibid., vol. 1, para. 1029. See also infra, subsection VII.F.3.
2699
Trial Judgement, vol. 1, para. 1111. See also ibid., vol. 1, paras 1028, 1088, 1166, 1179, 1181, and references
therein; Exh. P717, p. 2 (item 3.a). See also supra, sub-section VII.C.1.(d).
2700
See supra, para. 800.
2701
Furthermore, contrary to [ainovi}’s argument, the fact that no evidence indicated any problems in the execution of
the superior commands’ orders within the Priština Corps is irrelevant since “an air of greater authority” was necessary
primarily for the 16 orders to be accepted in the MUP chain of command (see Trial Judgement, vol. 1, para. 1151).
[ainovi} has also failed to sufficiently substantiate his assertion that the term “Joint Command” was meaningless for
units in Kosovo in 1999 which had not been deployed in 1998 ([ainovi}’s Appeal Brief, para. 139).
2702
Trial Judgement, vol. 1, para. 1116, referring to Exh. P2016, p. 2.
2703
Trial Judgement, vol. 1, para. 1116, referring to Exh. P2017, p. 2.
2704
[ainovi}’s Appeal Brief, paras 123, 132, referring to Trial Judgement, vol. 1, paras 1116, 1135, 1144, Exh. P2016,
Exh. P2017.
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the Trial Judgement.2705 The Prosecution responds that these combat reports are not the only
military documents from 1999 mentioning the Joint Command2706 and that, although orders referred
to in the two combat reports may be among the 16 orders emanating from the Pri{tina Corps
Command, this does not invalidate the Trial Chamber’s reliance upon them.2707
805.

The Appeals Chamber observes that, contrary to [ainovi}’s claim, it is not clear from the

relevant documents whether the decisions of the Joint Command mentioned in the two combat
reports of 25 and 29 April 19992708 correspond with two of the 16 orders with the Joint Command
heading, which the Trial Chamber found to have emanated from the Pri{tina Corps Command.2709
Nonetheless, the two combat reports show that the authors of these reports – Lazarevi}, the Pri{tina
Corps Commander, and Pavkovi}, the 3rd Army Commander, respectively – referred to the
concerned decisions as those of the Joint Command, not as those of the Pri{tina Corps Command,
and stated that operations had been conducted in line with such decisions.2710 This suggests, as the
Trial Chamber found, that “important actors, including some of the [Appellants], referred to the
‘Joint Command’ in 1999, which they had to take into account in their duties”, regardless of which
entity officially issued these decisions.2711 The Appeals Chamber, Judge Tuzmukhamedov
dissenting, considers that a reasonable trier of fact could have considered, together with other
evidence, these two combat reports as circumstantial evidence showing the existence and authority
of the Joint Command in 1999.2712 [ainovi} has failed to demonstrate why high-ranking officials
would have referred to or taken into account a non-existent body with no influence when
2705

[ainovi}’s Appeal Brief, paras 123, 132, referring to Trial Judgement, vol. 1, paras 1135, 1144; [ainovi}’s Reply
Brief, para. 24. See also [ainovi}’s Reply Brief, para. 15, explaining that the order referred to in the combat report of
25 April 1999 and the order concerning Malo Kosovo mentioned in the combat report of 29 April 1999 are,
respectively, Exhibits P1878 and P1966, which are among the 16 orders that the Trial Chamber found to have emanated
from the Priština Corps Command although they bore the headings of the “Joint Command”.
2706
Prosecution’s Response Brief ([ainovi}), paras 68, 70, 94, referring to Trial Judgement, vol. 1, paras 1116, 1121,
Exh. P2016, p. 2, Exh. P2017, p. 2, Exh. P1459, p. 2.
2707
Prosecution’s Response Brief ([ainovi}), para. 94, recalling the Trial Chamber’s finding that the “Joint Command”
heading was added to the 16 orders to ensure acceptance thereof into the MUP chain of command and to lend them an
air of greater authority (Trial Judgement, vol. 1, para. 1151).
2708
Exh. P2016, p. 2; Exh. P2017, p. 2.
2709
Exh. P1878; Exh. P1966. As regards the 16 orders, see Trial Judgement, vol. 1, paras 1135, 1151. See also infra,
sub-section VII.C.3.(c)(iii). [ainovi} does not point to any indicia to prove this, apart from a location (Malo Kosovo)
mentioned in one of the two combat reports and one of the two orders with the Joint Command heading ([ainovi}’s
Appeal Brief, paras 123, 132; [ainovi}’s Reply Brief, paras 15, 24). The Appeals Chamber observes that there are
indeed a few overlaps in references to some locations in the two combat reports of 25 and 29 April 1999 and the two
orders with the Joint Command heading. However, such indicia are not determinative in concluding to which specific
decision of the Joint Command the two combat reports refer, as the two combat reports convey information on
operations in several different areas in Kosovo, and also as there is more than one month of discrepancy between the 29
April 1999 combat report and the allegedly corresponding order with the Joint Command heading dated 22 March 1999
(see Exh. P1878, p. 2, dated 15 April 1999 mentioning Rugova Gorge sector – in comparison with Exh. P2016, p. 2,
dated 25 April 1999 mentioning Rugovska Klisura / Rugova Gorge; Exh. P1966, pp. 2-3, dated 22 March 1999,
mentioning Malo Kosovo – in comparison with Exh. P2017, p. 2, dated 29 April 1999, mentioning Malo Kosovo).
2710
Exh. P2016, p. 2; Exh. P2017, p. 2.
2711
Trial Judgement, vol. 1, para. 1151.
2712
See e.g. infra, sub-sections VII.C.3.(c)(v), VII.C.3.(c)(vi), and VII.C.3.(c)(vii). Contra [ainovi}’s Appeal Brief,
paras 134-135.
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discharging their duties. [ainovi} does not show any error on the part of the Trial Chamber in this
regard. Thus, the Appeals Chamber, Judge Tuzmukhamedov dissenting, dismisses his argument.
(v) Pavković’s public announcement in 2001
806.

The Trial Chamber found that, during the NATO bombing, the MUP and its employees

were involved in a clandestine operation to exhume over 700 bodies originally buried in Kosovo
and to transfer them to other parts of Serbia, where they were concealed,2713 and that, in April 1999,
during this operation, a refrigerated truck containing corpses was discovered in the Danube River,
thereby causing additional people to become involved in the cover-up of this operation.2714 In its
assessment of the existence and authority of the Joint Command in 1999, the Trial Chamber
considered a public announcement made by Pavković on the VJ website from June 2001 regarding
this refrigerated truck. In relation to the police, Pavković stated that:
[C]ooperation with the Army was coordinated through political actors in joint command, formed
for the purpose. Therefore, the information to what the police force units were doing can best be
provided by the police commanders and the members of the Joint command in charge of them.2715

807.

[ainovi} maintains that this public statement was simply Pavkovi}’s attempt to divert

responsibility away from himself.2716 He also avers that, in his testimony, Milan Ðakovi} denied the
accuracy of Pavković’s allegations in the statement, only partially agreed to its content, and
“distanc[ed] himself” from a question put to him about the Joint Command and coordination
through political representatives.2717 The Prosecution responds that [ainovi} merely presents his
own interpretation of the evidence.2718
808.

The Appeals Chamber observes that, regardless of his motive, Pavkovi} stated in this public

announcement that cooperation between the police and the army was coordinated through “political
actors in joint command, formed for the purpose.”2719 [ainovi} has failed to demonstrate why
Pavkovi} would have mentioned a non-existent entity in attempting to absolve himself of
responsibility. The Trial Chamber also took into account Ðakovi}’s testimony in which he
disagreed with Pavkovi}’s statement with respect to the mention of the involvement of “political
actors” in the Joint Command. However, Ðakovi} partly agreed with Pavkovi}’s statement insofar
as “the Joint Command represented a joint command that co-ordinated activities between the VJ

2713

Trial Judgement, vol. 2, paras 1266-1357; ibid., vol. 3, para. 87.
Trial Judgement, vol. 2, paras 1269, 1283-1294, 1312, 1320, 1356.
2715
Trial Judgement, vol. 1, para. 1117, citing Exh. P1281, p. 2.
2716
[ainovi}’s Appeal Brief, para. 124. See also [ainovi}’s Reply Brief, para. 24.
2717
[ainovi}’s Appeal Brief, para. 124; Šainović’s Reply Brief, para. 16, referring to Milan Ðakovi}, 20 May 2008,
T. 26473-26474.
2718
Prosecution’s Response Brief ([ainovi}), paras 69, 95. See also ibid., para. 37.
2719
Exh. P1281, p. 2.
2714

330
Case No. IT-05-87-A

23 January 2014

and MUP Staff and specifically […] represented co-operation between Pavkovi} and Luki}.”2720
The Trial Chamber’s conclusion that the Joint Command existed as part of the coordination system
in 19992721 suggests that it relied on Ðakovi}’s testimony to the extent that it confirmed the role of
the Joint Command in the coordination between the VJ and the MUP. The Trial Chamber did not
rely on the portion of Ðakovi}’s testimony, in which he refused to confirm that “political actors”
were involved in the Joint Command. [ainovi} has not shown that the Trial Chamber’s assessment
of Ðakovi}’s testimony in this regard was erroneous. [ainovi}’s arguments merely present his own
interpretation of Pavkovi}’s public announcement and the relevant evidence, without showing any
error on the part of the Trial Chamber. His arguments are therefore dismissed.
(vi) Ojdanić’s suggestions to Pavković on 17 April 1999
809.

The Trial Chamber took into account a document dated 17 April 1999 containing

“suggestions” of Ojdanić, the then Chief of the VJ General Staff, to Pavković, the then 3rd Army
Commander, that a particular “Joint Command order” be modified.2722 The Trial Chamber also
noted the last sentence of this document addressed to Pavković, providing:
It is our opinion that it would be useful for you to consider our suggestions thoroughly and correct
your decision and deployment of forces in order to prevent a new spill out, and thus achieve your
fundamental objective—destruction.2723

The Trial Chamber considered the circumstances surrounding these “suggestions” and found that
“the VJ chain of command functioned with a degree of flexibility in 1999.”2724
810.

[ainovi} argues that the content of this document indicates that Ojdani} directed his

communications solely towards Pavkovi} with the understanding that a decision labelled “Joint
Command” was in fact exclusively a decision by Pavković.2725 [ainovi} also avers that the Trial
Chamber’s finding that “the chain of command functioned with a degree of flexibility” only
concerns Pavković and has no relevance to the Joint Command in 1999.2726 The Prosecution
responds that [ainovi} merely asserts his own interpretation of the evidence.2727

2720

Trial Judgement, vol. 1, para. 1117, referring to Milan Ðaković, 20 May 2008, T. 26473-26474.
Trial Judgement, vol. 1, para. 1151.
2722
Trial Judgement, vol. 1, paras 1118-1119, referring to Exh. P1487.
2723
Trial Judgement, vol. 1, para. 1118, citing Exh. P1487.
2724
Trial Judgement, vol. 1, para. 1119.
2725
[ainovi}’s Appeal Brief, paras 125-126, 132. See also [ainovi}’s Reply Brief, para. 15, referring to Trial
Judgement, vol. 1, paras 1135, 1144, and asserting that the order that Ojdani} suggested be modified is one of the
16 orders which are headed the Joint Command but which the Trial Chamber found to have originated from the Priština
Corps Command.
2726
[ainovi}’s Appeal Brief, para. 126, referring to Trial Judgement, vol. 1, para. 1119.
2727
Prosecution’s Response Brief ([ainovi}), para. 95. See also ibid., para. 70.
2721
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811.

The Appeals Chamber observes that the subject line of the document of 17 April 1999

clearly indicates that the “suggestions” listed therein pertain to the content of a “Joint Command
order”.2728 In this document, Ojdani} also refers to “your decision”, when recommending Pavkovi}
to correct it in light of his suggestions.2729 However, [ainovi} has not shown why this language
indicates that Ojdani} understood a decision labelled “Joint Command” to be a decision made
exclusively by Pavkovi}. Having considered witness testimony that “suggestions” from a higherranking level to a lower-ranking level were an anomaly in military communications and in light of
the circumstances surrounding this document,2730 the Trial Chamber found that “the VJ chain of
command functioned with a degree of flexibility in 1999.”2731 [ainovi}’s assertion that this was
only related to Pavkovi} is based solely on his own interpretation of the document of 17 April 1999,
without showing how the Trial Chamber erred in its analysis of the document itself and of the
evidence surrounding it. [ainovi}’s arguments are thus dismissed.2732
(vii) Pavkovi}’s report to the Supreme Command Staff dated 25 May 1999
812.

The Trial Chamber also considered Pavkovi}’s report of 25 May 1999 to the Supreme

Command Staff, in which he requested that the order on the re-subordination of the MUP to the VJ
issued in April 1999 be reinforced or otherwise annulled, leaving the command of the MUP units in
the hands of the MUP Staff for Kosovo “through the Joint Command as has so far been the
case.”2733
813.

[ainovi} submits that the Trial Chamber erred in finding that the report of 25 May 1999 was

authentic,2734 as: (i) the information contained in the report with regard to the Joint Command and
crimes committed by the MUP is not consistent with other evidence;2735 (ii) the report was found in

2728

Exh. P1487, p. 1.
Exh. P1487, p. 2.
2730
Trial Judgement, vol. 1, paras 1118-1119, and references therein.
2731
Trial Judgement, vol. 1, para. 1119. This finding is further supported by the minutes of the Collegium of the VJ
General Staff on 21 January 1999, in which Ojdanić stated that “if the ‘joint staff, command, or whatever’ decided that
an operation in Račak/Reçak village could not be carried out without the assistance of the VJ, they would have to seek
approval from the FRY President” and that “the ‘joint command down there’ might receive orders directly from FRY
[P]resident which it would then pass on to him indicating that they were ‘by order of the President of the FRY’” (Trial
Judgement, vol. 1, para. 1120, citing Exh. P939, pp. 11-12 and referring to ibid., p. 9). In this context, [ainovi}’s
argument that, as the Collegium was not a commanding body of the VJ, the position of the General Staff could not be
judged from these minutes ([ainovi}’s Appeal Brief, para. 196; contra Prosecution’s Response Brief ([ainovi}),
paras 70, 111-112) is dismissed because it does not demonstrate that the Trial Chamber unreasonably took into
consideration the minutes as a record of what Ojdani} and others stated in relation to the issue of the operation in
Račak/Reçak.
2732
See also infra, para. 1167.
2733
Trial Judgement, vol. 1, para. 1121, citing Exh. P1459, p. 2. See also Trial Judgement, vol. 1, para. 1183.
2734
[ainovi}’s Appeal Brief, paras 188, 192, referring to Trial Judgement, vol. 3, para. 594.
2735
[ainovi}’s Appeal Brief, paras 188-189.
2729
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the VJ archives “under suspicious circumstances”;2736 (iii) Aleksandar Dimitrijevi} testified that the
term “Joint Command” used by Pavkovi} was made up after the relevant events so as to cover up
some of his activities;2737 and (iv) the report was among the documents surrendered to the
Prosecutor of the Tribunal in 2002 “without adhering to the prescribed procedure”.2738 The
Prosecution responds that this report was not the only evidence relied upon by the Trial Chamber to
conclude that the Joint Command existed in 1999 and that [ainovi} merely repeats the challenges
on the authenticity of the report made at trial by Ojdani} and Luki}.2739
814.

The Appeals Chamber notes that the Trial Chamber carefully examined and affirmed the

authenticity and reliability of the 25 May 1999 report, rejecting Ojdani}’s arguments2740 that the
report was planted in VJ archives after 25 May 19992741 and that the content of the report referring
to crimes committed by the MUP was incongruous with other combat reports not containing such
references.2742 To the extent that [ainovi} repeats Ojdani}’s submissions at trial2743 without
showing any error in the Trial Chamber’s rejection thereof, his arguments are dismissed.
815.

Neither is the Appeals Chamber persuaded by [ainovi}’s argument that the reference in the

report to the command placed in the hands of the MUP Staff “through the Joint Command” is
inconsistent with other evidence. Such a reference is indeed consistent with other evidence
supporting the Trial Chamber’s finding that the Joint Command continued to exist as part of the
coordination system in 1999.2744 In light of this evidence on the Joint Command and out of its
concern regarding the “hypersensitivity” of witnesses with respect to this issue,2745 the Trial
Chamber did not accept Dimitrijevi}’s claim that the term “Joint Command” was made up at a later
stage to cover up Pavkovi}’s activities, or that a document containing such a term could be
unreliable.2746 By merely referring to Dimitrijevi}’s testimony, without showing any error in the

2736

[ainovi}’s Appeal Brief, para. 190, referring to Mladenovski’s evidence (Dušan Mladenovski, 22 April 2008,
T. 25795, 25797, 25810, Dušan Mladenovski, Exh. 3D1135, para. 14) on the VJ Archive list (Exh. 3D1130).
2737
[ainovi}’s Appeal Brief, para. 191, referring to Aleksandar Dimitrijević, 8 Jul 2008, T. 26595, 26599, 2661126612, 26617-26619.
2738
[ainovi}’s Appeal Brief, para. 191.
2739
Prosecution’s Response Brief ([ainovi}), paras 105-106, referring to Trial Judgement, vol. 1, paras 1116, 1121,
1183, ibid., vol. 3, paras 584-594 and requesting summary dismissal of his arguments in this regard.
2740
Trial Judgement, vol. 1, para. 1183, fn. 3229; ibid., vol. 3, paras 584-594.
2741
Trial Judgement, vol. 3, paras 587-590, 594, wherein the Trial Chamber meticulously examined the evidence,
including the VJ Archive list and Mladenovski’s testimony, concerning the circumstances in which the receipt of the
report by the Supreme Command Staff was recorded in VJ archives; Ojdani}’s Closing Brief, paras 245-247.
2742
Trial Judgement, vol. 3, paras 592, 594, and references therein, whereby the Trial Chamber compared the
25 May 1999 report with other VJ report.
2743
Ojdani}’s Closing Brief, paras 245-248. See also Luki}’s Closing Brief, paras 1353, 1356, 1358-1367.
2744
Trial Judgement, vol. 1, paras 1112-1149, 1151, and references therein. See also supra and infra, subsection VII.C.3.(c).
2745
Trial Judgement, vol. 1, para. 1054. See also Aleksandar Dimitrijević, 8 Jul 2008, T. 26595.
2746
Trial Judgement, vol. 1, paras 1104, 1107, referring to Aleksandar Dimitrijević, 8 Jul 2008, T. 26598, 26610-26615,
in connection with Exh. P2166. See also Aleksandar Dimitrijević, 8 Jul 2008, T. 26595, cited in Trial Judgement, vol. 1,
para. 1005.
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Trial Chamber’s assessment thereof, [ainovi} has failed to demonstrate that it was unreasonable for
the Trial Chamber not to rely on Dimitijevi}’s evidence when assessing the 25 May 1999 report.
[ainovi}’s assertion that the report was among the documents surrendered to the Prosecutor of the
Tribunal “without adhering to the prescribed procedure” is unsubstantiated and therefore without
merit.2747 Consequently, his arguments on the authenticity of the 25 May 1999 report are dismissed.
(viii) Meeting at the Grand Hotel in Pri{tina/Prishtina on 1 June 1999

a. Submissions of the parties
816.

[ainovi} argues that the Trial Chamber erred in finding, solely on the basis of Aleksandar

Vasiljević’s evidence, that the meeting of 1 June 1999 held in the basement of the Grand Hotel in
Pri{tina/Prishtina was “similar to the Joint Command meetings held in 1998”.2748 He contends that
Vasiljević’s statements concerning this meeting were contradictory2749 and that the Trial Chamber
failed to provide reasons for its decision to accept only one version of Vasiljević’s evidence, in
which he identified the meeting as that of the Joint Command, disregarding the other versions of his
evidence as well as the testimony of Zoran Anđelković and Momir Stojanović.2750 [ainovi} further
asserts that the Trial Chamber’s conclusion was unreasonable due to a number of differences
between the meeting of 1 June 1999 and those held in 1998, including the fact that: (i) the positions
and responsibility of the participants altered due to the state of war involving NATO air strikes;
(ii) key participants in the meetings of 1998, such as Milomir Minić, were not present at the
1 June 1999 meeting; and (iii) there was no continuity of meetings in 1999 which would have
enabled coordination and exchange of information between the VJ and the MUP.2751 Finally,
[ainovi} submits that a finding that the meeting of 1 June 1999 was “similar” to the Joint
Command meetings held in 1998 means that it was not the same.2752

2747

The material to which [ainovi} refers suggests that the documents were handed over by former President Ðinđi} on
behalf of Pavkovi} in 2002 “without any decision […] by state organs” (see Prosecutor v. Milutinovi} et al., Case
No. IT-05-87-T, Defence Response: “Prosecution’s Request for Admission of Exhibits P-1000, P-1249, P-1418, P1460, P-1468, P-1487, P-1503, P-1898, P-1966, P-1967, P-2031, P-2113, and P-2116”, 31 Jan 2007, para. 4; Philip
Coo, 21 Mar 2007, T. 12080-12081, commenting on Exh. P2845). However, [ainovi} does not substantiate how the
fact that the hand-over was carried out without any decision by state organs renders the documents unauthentic or
unreliable.
2748
[ainovi}’s Appeal Brief, paras 128-131, referring to Trial Judgement, vol. 1, para. 1149. See also Trial Judgement,
vol. 1, para. 1145; [ainovi}’s Appeal Brief, paras 234-235.
2749
[ainovi}’s Appeal Brief, paras 129, 132, referring to Aleksander Vasiljevi}, Exh. 2D387, para. 1, Aleksander
Vasiljevi}, Exh. P2600, para. 80, Exh. P2862.
2750
[ainovi}’s Appeal Brief, paras 128-129.
2751
[ainovi}’s Appeal Brief, para. 130; Šainović’s Reply Brief, para. 18. See also [ainovi}’s Appeal Brief, paras 279280, arguing that the Trial Chamber erred in law “in using analogy as means of evidence” – namely, drawing
conclusions about one period on the basis of findings regarding another period. See also Appeal Hearing, 11 Mar 2013,
AT. 198-201, 268.
2752
[ainovi}’s Appeal Brief, para. 131; Šainović’s Reply Brief, para. 18.
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817.

Similarly, Luki} contends that the Trial Chamber misapplied the standard of proof in finding

that the meeting of 1 June 1999 was “similar to the Joint Command meetings held in 1998”, solely
relying upon Vasiljevi}’s statement that he had the “impression that the meetings were a daily
occurrence”.2753 Furthermore, he avers that Vasilijevi} was not a regular attendant and his evidence
was inconsistent and contradictory to the testimony of other witnesses.2754 Luki} also refers to
Vasiljevi}’s testimony that no orders were issued at this meeting.2755
818.

The Prosecution responds that based on various witnesses’ evidence, the Trial Chamber

found the meeting of 1 June 1999 to be similar to the Joint Command meetings held in 1998.2756
The Prosecution also avers that Luki} mischaracterises Vasiljevi}’s evidence.2757

b. Analysis
819.

The Appeals Chamber recalls the Trial Chamber’s finding that a meeting held in the

basement of the Grand Hotel in Pri{tina/Prishtina on 1 June 1999 and attended by, inter alia,
Šainović, Zoran Anđelković, Pavković, Lazarević, Momir Stojanović, Vlastimir Ðorđević, Lukić,
and Obrad Stevanović “was a meeting similar to the Joint Command meetings held in 1998.”2758 In
so finding, the Trial Chamber did not only take into account Aleksandar Vasilijevi}’s evidence but
also the accounts of the meeting provided by Zoran Anđelković and Momir Stojanovi}, and
considered that they were “similar” to Vasilijevi}’s evidence “in most material respects.”2759 The
assertions of [ainovi} and Luki} that the Trial Chamber relied solely on Vasiljevi}’s evidence with
respect to the meeting of 1 June 1999 therefore misrepresent the Trial Chamber’s finding.
820.

As regards the nature of the meeting, Vasiljevi} noted in his diary that he had attended a

meeting “in the Command of the Pri{tina Corps”.2760 In his statement dated 25 July 2007, he
mentioned that Pavkovi} had told him that a meeting of the “joint staff” would be held there.2761
During his oral testimony, Vasiljevi} stood by his statement of 14 January 2007 that Pavkovi} had
described to him the meeting of 1 June 1999 as “a meeting of the Joint Command”.2762 Vasiljevi}
explained that there was no difference between the terms “joint staff” and “Joint Command” and
2753

Luki}’s Appeal Brief, paras 323-324, citing Trial Judgement, vol. 1, para. 1149 and referring to Aleksander
Vasiljevi}, Exh. P2594, para. 81. See also Luki}’s Appeal Brief, para. 277.
2754
Luki}’s Appeal Brief, paras 154-155, 597.
2755
Luki}’s Appeal Brief, para. 156, referring to Aleksander Vasiljevi}, Exh. P2600, para. 81. Luki} also points out that
the Trial Chamber did not suggest that what was said or concluded at this meeting in 1999 or any of Joint Command
meetings in 1998 comprised or caused a crime of any kind (Luki}’s Appeal Brief, para. 325).
2756
Prosecution’s Response Brief ([ainovi}), para. 72, referring to Trial Judgement, vol. 1, paras 1145-1149.
2757
Prosecution’s Response Brief (Luki}), para. 392. See also Prosecution’s Response Brief (Luki}), para. 252.
2758
Trial Judgement, vol. 1, para. 1149. See also Trial Judgement, vol. 1, para. 1145.
2759
Trial Judgement, vol. 1, para. 1146. See also ibid., vol. 1, paras 1145, 1147-1148; ibid., vol. 3, paras 355-359.
2760
Exh. P2862.
2761
Aleksander Vasiljevi}, Exh. 2D387, para. 1.
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that it was merely a linguistic finesse.2763 Vasiljevi}’s reference to the Pri{tina Corps Command in
the diary concerns the location where the meeting was held, rather than the label of the meeting, and
does not contradict his statement of 14 January 2007 or his in-court testimony.2764 Therefore, there
is no inconsistency in Vasiljevi}’s evidence in this respect. The Trial Chamber was cognisant of,
and evaluated all of Vasiljevi}’s evidence relevant to the 1 June 1999 meeting and primarily relied
upon his 14 January 2007 statement, which he confirmed in court2765 and which was corroborated
by his diary and his other statement in substance. [ainovi} has failed to demonstrate that no
reasonable trier of fact could have evaluated the evidence in the way the Trial Chamber did.
821.

With respect to Vasiljevi}’s evidence that, at the 1 June 1999 meeting, he received the

“impression that the meetings were a daily occurrence”, it is clear from the Trial Judgement that the
Trial Chamber did not rely on such an “impression”. The Trial Chamber did not conclude that Joint
Command meetings were held daily in 1999. It left this question open, stating that “there is no
record of its meetings; or, if such a record was kept, it is not available to the Chamber.”2766 Insofar
as Luki} argues that the Trial Chamber relied upon Vasiljevi}’s “impression”, he misrepresents the
Trial Chamber’s findings.
822.

The Trial Chamber was also aware of the circumstances which [ainovi} characterises as

“differences” between the meeting of 1 June 1999 and the daily meetings held in 1998.2767 The
Appeals Chamber is not persuaded by his argument concerning the state of war, since he has failed
to explain how the changes of responsibilities and positions of the participants due to the state of
war affected the nature of the 1 June 1999 meeting. Neither does the Appeals Chamber find that the
lack of evidence showing continuity of the meetings in 1999 renders the Trial Chamber’s
conclusion unreasonable. Like the daily meetings in 1998, the meeting on 1 June 1999 was attended
by political representatives (Šainović and Anđelković), VJ representatives (Pavković, Lazarević,
and Stojanović), and MUP representatives (Ðorđević, Lukić, and Stevanović).2768 They also
exchanged details about the activities of the MUP and VJ forces, and [ainovi} made remarks as to

2762

Aleksander Vasiljevi}, Exh. P2600, para. 80.
Aleksandar Vasiljević, 29 Aug 2007, T. 14504-14505.
2764
Exh. P2862. See also Aleksandar Vasiljević, 29 Aug 2007, T. 14504; Aleksandar Vasiljević, Exh. P2600, para. 79.
2765
Trial Judgement, vol. 1, para. 1145 (in particular, fn. 3138), and references therein.
2766
Trial Judgement, vol. 1, para. 1112. See also ibid., vol. 1, para. 1150.
2767
Concerning the declaration of a state of war on 24 March 1999, on-going hostilities between the FRY and Serbian
forces and the KLA around that time, and the NATO air campaign, see Trial Judgement, vol. 1, paras 272, 812-820,
1208-1214. Regarding the absence of evidence showing continuity of the daily meetings in 1999, see ibid., vol. 1,
paras 1112, 1150. With regard to the participants in the 1 June 1999 meeting, see ibid., vol. 1, paras 1145, 1149. With
respect to a dinner served following the meeting, see ibid., vol. 3, para. 358. [ainovi} fails to substantiate why such a
minor difference as the fact that participants were served food and drinks would show that it was not a Joint Command
meeting ([ainovi}’s Appeal Brief, para. 130).
2768
Trial Judgement, vol. 1, para. 1145; ibid., vol. 3, paras 355.
2763
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what should be done.2769 Notably, the change in the composition of the Joint Command was
envisaged from October 1998.2770 Of the members of the Working Group (Mini}, Matkovi} and
Anđelkovi}) who had participated in the Joint Command meetings in 1998, only Anđelkovi}
remained in Kosovo in his new capacity as the President of the TEC after the activities of the
Working Group ceased in October 1998.2771 Hence, the absence of Mini} and Matkovi} from the
1 June 1999 meeting cannot be an indication that it was not a meeting of the Joint Command.
823.

Accordingly, the Appeals Chamber finds that [ainovi} and Luki} have not shown any error

in the Trial Chamber’s conclusion that the 1 June 1999 meeting “was a meeting similar to the Joint
Command meetings held in 1998.”2772 Although the Trial Chamber should have used less
ambiguous language, the Appeals Chamber considers that the Trial Judgement read as a whole
makes it clear that the Trial Chamber concluded that the 1 June 1999 meeting was a meeting of the
Joint Command.2773 The similarity between the meeting of the 1 June 1999 and the daily meetings
in 19982774 as well as Vasiljevi}’s evidence that Pavkovi} told Vasiljevi} that it was a meeting of
the Joint Command2775 led the Trial Chamber to reach this conclusion. The Appeals Chamber does
not discern any error in the Trial Chamber’s evaluation of the evidence in this regard.
824.

Consequently, all the arguments advanced by [ainovi} and Luki} regarding the meeting of

1 June 1999 are dismissed.
(ix) The Joint Command as part of the coordination system

a. Submissions of the parties
825.

[ainovi} submits that, in finding that, in 1998, the Joint Command was part of the whole

coordination system established between the VJ and the MUP and that, in 1999, “the co-ordination
system continued to function”,2776 the Trial Chamber erroneously assumed that the coordination
between the army and the police of a country is an exceptional activity, requiring special, extra-

2769

Trial Judgement, vol. 1, paras 1145-1146, 1148-1149; ibid., vol. 3, paras 355-359.
Trial Judgement, vol. 1, para. 1099.
2771
Trial Judgement, vol. 1. para. 1010, referring, inter alia, to Milomir Minić, 31 Aug 2007, T. 14787-14794, Milan
Jovanović, 21 Aug 2007, T. 14152, ibid., 22 Aug 2007, T. 14219-14221.
2772
Trial Judgement, vol. 1, para. 1149.
2773
See Trial Judgement, vol. 1, para. 1150, providing: “There is less evidence of the existence of the Joint Command
as an entity in 1999. The Trial Chamber notes the absence of evidence that daily meetings were organised at the
Temporary Executive Council buildings in Priština/Prishtina as they were in 1998. There is evidence of only one
meeting held on 1 June 1999”; ibid., vol. 3, para. 355, providing: “As discussed earlier in this Judgement, on
1 June 1999 another meeting of the Joint Command took place in the basement of the Grand Hotel in Priština/Prishtina”
(internal references omitted).
2774
Trial Judgement, vol. 1, paras 1145-1149.
2775
Trial Judgement, vol. 1, para. 1145.
2776
[ainovi}’s Appeal Brief, para. 136, referring to Trial Judgement, vol. 1, para. 1151.
2770
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institutional solutions.2777 Referring to the Trial Chamber’s finding that “[i]t had become standard
practice for MUP and VJ representatives to hold co-ordination meetings before finalising plans for
and conducting joint operations”,2778 [ainovi} maintains that such standard practice for
coordination suggests that civilian representatives such as himself and the Joint Command played
no role in the coordination.2779 He further avers that the Trial Chamber’s description of the
coordination between the VJ and the MUP in 1999 indicates that it did not necessitate civilian
intermediaries, which is considerably different from the coordination activities in 1998.2780
826.

Likewise, Luki} submits that the Trial Chamber failed to identify any role of the Joint

Command in its findings that the coordination system continued to function in 1999 and that it had
become standard practice for MUP and VJ representatives to hold coordination meetings before
joint operations.2781 He also asserts that the Trial Chamber categorised each instance of combined
activities of the VJ and the MUP as the work of the Joint Command, disregarding the fact that the
VJ and the MUP were by law obliged to cooperate and coordinate their activities in a state of
war.2782
827.

The Prosecution responds that the Trial Chamber’s descriptions of the coordination between

the VJ and the MUP during the preparation and implementation of the plans for the suppression of
the NATO and/or “terrorists” in 1999 do not indicate that there was a change in the positions and
roles of the Joint Command and its members in 1999.2783 The Prosecution avers that [ainovi}
artificially isolates these descriptions from the context of the Trial Judgement.2784 The Prosecution
further contends that Luki} misrepresents or disregards the Trial Chamber’s findings.2785

b. Analysis
828.

The Appeals Chamber observes that, in arguing that the coordination between the army and

the police did not require the Joint Command or political representatives to be involved, [ainovi}
and Luki} ignore a substantial part of the evidence and the Trial Chamber’s relevant findings. When
assessing the evidence regarding how the VJ and the MUP coordinated their activities in 1999,
especially in preparation and implementation of joint operations under the Grom 3 and Grom 4
2777

[ainovi}’s Appeal Brief, para. 136. See also [ainovi}’s Reply Brief, para. 24.
[ainovi}’s Appeal Brief, para. 137, referring to Trial Judgement, vol. 1, para. 1151.
2779
[ainovi}’s Appeal Brief, paras 137, 279; [ainovi}’s Reply Brief, para. 23.
2780
[ainovi}’s Appeal Brief, paras 115-119, 137, referring to Trial Judgement, vol. 1, paras 1012-1023, 1033-1042.
2781
Luki}’s Appeal Brief, paras 317(a), 322, referring to Trial Judgement, vol. 1, para. 1151. See also Luki}’s Appeal
Brief, paras 317(c)(d)(f)(h), referring to Trial Judgement, vol. 1, paras 1037, 1039, ibid., vol. 3, para. 827.
2782
Luki}’s Appeal Brief, paras 319-320, referring to Exh. P985. See also Luki}’s Appeal Brief, para. 295.
2783
Prosecution’s Response Brief ([ainovi}), para. 89, referring to Trial Judgement, vol. 1, paras 1012-1023.
2784
Prosecution’s Response Brief ([ainovi}), paras 89-90, referring to Trial Judgement, vol. 1, paras 1043, 1108-1110,
1150-1152 and requesting summary dismissal of [ainovi}’s argument in this regard.
2778
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plans, the Trial Chamber took into consideration, together with other evidence, a number of orders
for joint operations with the Joint Command heading.2786 Based on its assessment, the Trial
Chamber found that “[i]t had become standard practice for MUP and VJ representatives to hold coordination meetings before finalising plans for and conducting joint operations”.2787 According to
the Trial Chamber, the issuance of the orders with the Joint Command heading for the joint
operations and the continuation thereafter of planning and coordination between VJ and MUP units
at a tactical level were also part of the standard practice.2788 Taking this system of coordination and
cooperation into account, the Trial Chamber further examined how the Joint Command fitted into
the framework of this system.2789 Regardless of whether the VJ and the MUP were legally obliged
to cooperate and coordinate their activities in a state of war,2790 the Trial Chamber had ample
evidence before it indicating that the situation which had necessitated the Joint Command
comprising political representatives in 1998, due to the MUP’s unwillingness to accept the VJ’s
orders,2791 did not change in 1999.2792 This and other evidence showing the existence of the Joint
Command in 19992793 led the Trial Chamber to conclude that the coordination system
encompassing the Joint Command, which involved political representatives and had influence over
the VJ and the MUP,2794 continued to exist in 1999, and whereby references to the “Joint
Command” were added to orders for joint operations to imbue them with an air of greater authority
and to make them acceptable to the MUP.2795
829.

[ainovi} and Luki} have failed to show any error in the Trial Chamber’s findings as to the

role of the Joint Command in the coordination between the two forces. Their arguments are
therefore dismissed.
(x) The MUP’s involvement in planning and ordering joint operations in 1999
830.

In support of his argument that the Joint Command had no role in 1999, Luki} argues that

VJ and MUP joint operations in 1999 were planned and ordered solely by the VJ without any
2785

Prosecution’s Response Brief (Lukić), paras 243, 252, requesting summary dismissal of these arguments.
E.g. Trial Judgement, vol. 1, paras 1017, 1022, 1035, 1037-1042. Therefore, insofar as [ainovi} argues that the
Trial Chamber made no reference to the Joint Command in describing the coordination between the VJ and the MUP
in 1999 ([ainovi}’s Appeal Brief, para. 137), he misrepresents the Trial Judgement. See also supra, subsection VII.C.3.(c)(iii).
2787
Trial Judgement, vol. 1, para. 1151.
2788
Trial Judgement, vol. 1, para. 1041.
2789
Trial Judgement, vol. 1, para. 1043.
2790
Contra Luki}’s Appeal Brief, para. 319.
2791
E.g. Trial Judgement, vol. 1, paras 1005, 1028, 1088, 1111, and references therein; ibid., vol. 3, paras 80-81, 319,
653-654, and references therein. See supra, sub-section VII.C.1.(d).
2792
E.g. Trial Judgement, vol. 1, paras 1111, 1166, 1179, 1181, 1189, 1203, and references therein. See supra, subsection VII.C.3.(c)(iii).
2793
See supra, sub-section VII.C.3.(c)(ii).
2794
Trial Judgement, vol. 1, paras 1109-1110.
2795
Trial Judgement, vol. 1, para. 1151.
2786
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involvement of the MUP.2796 Luki} has failed to substantiate why the non-involvement of the MUP
necessarily implies that the VJ had complete control over joint operations without any influence by
the Joint Command. His argument in this regard is dismissed to the extent that it pertains to the
Joint Command.2797
(d) Conclusion
831.

[ainovi} and Luki} have failed to demonstrate any error in the Trial Chamber’s assessment

of the evidence regarding the existence and authority of the Joint Command in 1999.2798 All of their
submissions in this respect are thus dismissed.2799
4. Conclusion
832.

For the reasons set out above, the Appeals Chamber dismisses the submissions of [ainovi},

Pavkovi}, and Luki} regarding the existence and authority of the Joint Command both in 1998 and
1999 in their entirety.2800
D. Alleged errors in relation to [ainovi}’s participation in the JCE
1. Introduction
833.

[ainovi} served as Deputy Prime Minister of the FRY from February 1994 until on or about

4 November 2000.2801 The Trial Chamber convicted Šainović pursuant to Article 7(1) of the Statute
for committing, through participation in a JCE, the crimes of deportation, other inhumane acts
(forcible transfer), murder and persecution, through murder and destruction of or damage to

2796

Luki}’s Appeal Brief, paras 284, 313-316, 317(a)(g)(h), 318, 322. See also ibid., paras 332-358.
Luki}’s contention as to the non-involvement of the MUP in 1999 is further discussed in detail below, in relation to
his own contribution to the JCE and mens rea. See infra, sub-section VII.F.3.(b).
2798
The Appeals Chamber also dismisses [ainovi}’s argument that at a secret, closed meeting of 17 May 1999 in
Belgrade, in which Milo{evi}, [ainovi}, and senior VJ and MUP officers discussed crimes allegedly committed by FRY
and Serbian forces, a body coordinating the VJ and MUP forces in Kosovo was not mentioned, and that this shows that
the Joint Command did not exist in 1999 ([ainovi}’s Appeal Brief, para. 233; contra Prosecution’s Response Brief
([ainovi}), para. 125). The Trial Chamber was aware of what was the contents of discussions in the meeting of
17 May 1999 (Trial Judgement, vol. 1, para. 741; ibid., vol. 3, paras 266, 576, 739). However, given other evidence
showing that the Joint Command was referred to in various meetings, reports, and orders, which were partly discussed
above (Trial Judgement, vol. 1, paras 1112, 1114, 1116-1149, 1151, and references therein; supra, subsections VII.C.3.(a), VII.C.3.(b), and VII.C.3.(c)), the Appeals Chamber finds that the Trial Chamber did not err in
failing to find that the lack of reference to the Joint Command in this particular meeting raised a reasonable doubt as to
the existence of the Joint Command in 1999. [ainovi} merely advances his own interpretation of the evidence.
2799
[ainovi}’s sub-grounds 1(5), 1(7) in part, 1(9), 1(10), 1(11), 1(15), 1(17), 1(23) in part, 2(1) in part; Luki}’s subgrounds D(5) in part, N in part, N(2) in part, P(6) in part, GG(1) in part.
2800
[ainovi}’s sub-grounds 1(4), 1(5), 1(6), 1(7), 1(8), 1(9), 1(10), 1(11), 1(13) in part, 1(14) in part, 1(15), 1(16),
1(17), 1(23) in part, 2(1) in part, 6(12); Pavković’s sub-grounds 1(D) in part, 1(G) in part; Luki}’s sub-grounds D(5) in
part, D(7), F(2) in part, N in part, N(1), N(2) in part, N(3) in part, P(6) in part, GG(1) in part.
2801
Trial Judgement, vol. 3, para. 285.
2797
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religious property, as crimes against humanity under Article 5 of the Statute, and murder as a
violation of the laws or customs of war under Article 3 of the Statute.2802
834.

[ainovi} challenges the Trial Chamber’s findings on his participation in the JCE and his

contribution to the common purpose2803 as well as its finding that he shared the intent to forcibly
displace part of the Kosovo Albanian population, both within Kosovo and across the border, and
thereby change the ethnic balance in the province to ensure the continued control by the FRY and
Serbian authorities.2804 In addition, [ainovi} challenges the Trial Chamber’s finding that he was
responsible for the crimes of murder, as a violation of the laws or customs of war, and murder and
persecution, through murder and destruction of or damage to religious property, as crimes against
humanity pursuant to JCE III.2805
2. Alleged errors in relation to [ainovi}’s contribution to the common purpose
835.

The Trial Chamber found that [ainovi} was a member of a JCE, the common purpose of

which was to ensure the continued control of Kosovo by the FRY and Serbian authorities through
the crimes of deportation and forcible transfer.2806 It convicted [ainovi} for crimes committed by
the VJ and MUP forces in Kosovo in the period from 24 March 1999 until 25 May 1999.2807 In
concluding that [ainovi} made a significant contribution to the common purpose, the Trial
Chamber found:
[…] [[ainovi}] was the person Milošević used to orchestrate the events in Kosovo. His purpose
was to co-ordinate the forces in Kosovo, convey Milošević’s instructions for the activities of the
various actors there, and provide his own suggestions and instructions to these actors, all in pursuit
of the ultimate goal to retain control in Kosovo. As such, Šainović was one of the most crucial
members of this joint criminal enterprise. While the Chamber notes that the direct evidence of his
activity in influencing and co-ordinating the activities of the forces of the FRY and Serbia in 1999
is not as extensive as that relating to 1998, that evidence nevertheless indicates clearly that his
authority and influence were undiminished and his presence at a number of meetings in Kosovo
during the NATO campaign is in keeping with his previous involvement with the province.2808

836.

In reaching its conclusion on [ainovi}’s powers and authority, the Trial Chamber

specifically considered evidence of his relationship with Slobodan Milo{evi}. It concluded that
[ainovi} was “one of the closest and most trusted associates” of Milo{evi} in both 1998 and 1999,
and that it was this relationship that led him to take a leading role in various meetings involving VJ
2802

Trial Judgement, vol. 3, paras 458-477, 1208.
[ainovi}’s sub-grounds 1(1), 1(3), 1(12)-1(14), 1(18)-1(25), 2(1)-2(14), 6(13), 6(14).
2804
[ainovi}’s sub-grounds 3(1)-3(6).
2805
[ainovi}’s grounds 4 and 5.
2806
Trial Judgement, vol. 3, paras 95, 460, 468.
2807
Trial Judgement, vol. 3, para. 475. The first crimes for which [ainovi} was convicted occurred on 24 March 1999,
inter alia, in Pri{tina/Prishtina town (see ibid., vol. 2, paras 885-888, 1240-1243) and Kotlina/Kotllina (see ibid., vol. 2,
paras 1067, 1253-1255). The last crime for which [ainovi} was convicted occurred on 25 May 1999 in Dubrava/Lisnaja
(see ibid., vol. 2, paras 1148, 1259-1261).
2808
Trial Judgement, vol. 3 para. 467.
2803
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and MUP officials as well as becoming Chairman of the Commission for Cooperation with the
KVM.2809 The Trial Chamber further opined that “[t]hese various roles in turn enabled [[ainovi}] to
be a political co-ordinator of both civilian and military activities in Kosovo and somebody who had
a decision-making role with respect to the province.”2810
837.

In challenging his contribution to the common purpose, [ainovi} contests the Trial

Chamber’s findings on: (i) his close relationship with Milo{evi} and, in this context, his
participation at the Rambouillet conference as an indicator of this close relationship; (ii) his role and
authority in dealing with actors on the ground in Kosovo, including his participation at various
meetings in 1998 and 1999; (iii) his authority as Chairman of the Commission for Cooperation with
the KVM; and (iv) the significance of his contribution to the common purpose. The Appeals
Chamber will consider these submissions in turn.
(a) [ainovi}’s relationship with Milo{evi}
(i) The source of [ainovi}’s authority
838.

The Trial Chamber was satisfied that “Šainović was a powerful official, who not only

relayed information to Milošević and conveyed Milošević’s orders to those in Kosovo, but also had
a great deal of influence over events in the province and was empowered to make decisions.”2811
839.

In reaching this finding, the Trial Chamber relied primarily on the evidence of foreign

interlocutors who met [ainovi} in 1998 and 19992812 as well as on the evidence of Momir
Bulatovi}, the then Prime Minister of the FRY, Ibrahim Rugova, leader of the Democratic League
of Kosovo (“LDK”), Du{an Lon~ar, Head of the field office in Pri{tina/Prishtina of the Commission
for Cooperation with the KVM, and Veton Surroi, a Kosovo Albanian journalist and negotiator.2813
The Trial Chamber also considered that [ainovi} was assigned to go to Kosovo in the summer of
1998 by Bulatovi}, at the behest of Milo{evi}2814 and concluded that since “Bulatović was not
issuing tasks to Šainović, the only possible source of Šainović’s actual authority was Milošević.”2815

2809

Trial Judgement, vol. 3, para. 427.
Trial Judgement, vol. 3, para. 427.
2811
Trial Judgement, vol. 3, para. 299.
2812
Trial Judgement, vol. 3, paras 295-297.
2813
Trial Judgement, vol. 3, paras 292-293, 295, 297.
2814
Trial Judgement, vol. 3, para. 292.
2815
Trial Judgement, vol. 3, para. 293.
2810
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840.

The Trial Chamber noted further evidence of [ainovi}’s attendance at various meetings with

Milo{evi} during which it found that the activities of the VJ and the MUP were discussed2816 and
concluded that:
[…] Šainović was indeed one of the closest and most trusted associates of Slobodan Milošević
both in 1998 and 1999. It was this relationship that led to him undertaking a leading role during
the Joint Command meetings and various other meetings involving VJ and MUP officials. It was
also this relationship that led to him becoming the Chairman of the Commission for Co-operation
with the KVM. These various roles in turn enabled him to be a political co-ordinator of both
civilian and military activities in Kosovo and somebody who had a decision-making role with
respect to the province.2817

a. Submissions of the parties
841.

[ainovi} argues that since the Trial Chamber did not establish Milo{evi}’s responsibility, his

relationship with Milo{evi} is irrelevant.2818 He further asserts that the Trial Chamber erred in
finding that he was Milo{evi}’s representative in Kosovo.2819 [ainovi} contends that the Trial
Chamber’s finding that he was sent to Kosovo pursuant to Milo{evi}’s instruction was
unreasonable2820 and ignored the evidence of witnesses “who were directly involved in the decisionmaking process”.2821 He also argues that the Trial Chamber erred in finding that since Bulatovi}, the
FRY Prime Minster, did not issue him tasks, the source of his authority was Milo{evi}.2822 In this
respect, [ainovi} claims that the Trial Chamber failed to explain the way in which the political
system functioned, or to refer to evidence showing Milo{evi}’s position and role.2823 [ainovi}
challenges the Trial Chamber’s evaluation of the evidence given by each of the 12 witnesses it
relied upon to infer [ainovi}’s authority in Kosovo and to conclude that Milo{evi} was the source
of that authority.2824

2816

Trial Judgement, vol. 3, paras 419-426.
Trial Judgement, vol. 3, para. 427.
2818
[ainovi} Appeal Brief, para. 337.
2819
[ainovi}’s Notice of Appeal, para. 12; [ainovi}’s Appeal Brief, paras 28-29, referring to Trial Judgement, vol. 3,
paras 292-299.
2820
[ainovi}’s Appeal Brief, para. 36, referring to Trial Judgement, vol. 3, para. 292. In addition, [ainovi} argues that
the Trial Chamber erred in finding that he was sent to Kosovo due to his prior participation in a fact-finding mission in
the province ([ainovi}’s Appeal Brief, paras 30-32).
2821
[ainovi}’s Appeal Brief, para. 56, referring to Momir Bulatovi}, 16 Aug 2007, T. 13817, 13819, @ivadin Jovanovi},
20 Aug 2007, T. 13997, Du{ko Matkovi}, 29 Aug 2007, T. 14589, Milomir Mini}, 31 Aug 2007, T. 14743. [ainovi}
further claims that the Trial Chamber ignored Bulatovi}’s testimony that the Deputy Prime Minister was not being
issued specific tasks but that the relationship between the members of the Government was “based on principles of
cooperation in achieving common goals” ([ainovi}’s Appeal Brief, paras 35, 57, referring to Momir Bulatovi},
17 Aug 2007, T. 13901-13902. See also [ainovi}’s Reply Brief, para. 12).
2822
[ainovi}’s Appeal Brief, paras 33-34, 37, citing Trial Judgement, vol. 3, para. 293; [ainovi}’s Reply Brief, para. 6.
2823
[ainovi}’s Appeal Brief, para. 34; [ainovi}’s Reply Brief, para. 12.
2824
[ainovi}’s Appeal Brief, paras 38-50, referring to Klaus Naumann, Knut Vollebaek, Richard Ciaglinski, Michael
Phillips, Joseph Maisonneuve, Ibrahim Rugova, Adnan Merovci, Du{an Lon~ar, Karol John Drewienkiewicz, Veton
Surroi, Wolfgang Petritsch, and Shaun Byrnes; [ainovi}’s Reply Brief, para. 6. [ainovi} also claims that the Trial
Chamber erred in not relying on the testimony of “direct participants in the events”, such as Dimitrijevi} and \akovi},
and relying instead on the statements of Vollebaek, Ciaglinski, and Crosland who had limited or no contact with him
2817
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842.

[ainovi} also argues that the Trial Chamber erred in finding that he was one of Milo{evi}’s

closest and most trusted associates in both 1998 and 1999.2825 He contends that his meetings with
Milo{evi} involved numerous other state representatives and that no evidence exists as to the
content of his private talks with Milo{evi}.2826 In this respect, [ainovi} asserts that the Trial
Chamber’s conclusion that he must have spoken with Milo{evi} about matters concerning the VJ
and the MUP has no basis in the evidence and is based instead on “a series of mutually conditional
assumptions.”2827 Moreover, [ainovi} argues that, during the period when the crimes were
committed, the Trial Chamber relied on evidence concerning only three or four meetings that he
had with Milo{evi}, lasting not more than ten minutes, which, in his view, is insufficient to show
that he was one of Milo{evi}’s closest and most trusted associates or the crucial link with
Kosovo.2828
843.

In response, the Prosecution avers that the Trial Chamber’s finding that [ainovi} acted as

Milo{evi}’s representative in Kosovo was reasonable.2829 It claims that the evidence showed that
Bulatovi} assigned [ainovi} to Kosovo at the behest of Milo{evi} and that [ainovi} acted under
Milo{evi}’s authority and reported to him.2830 The Prosecution further argues that [ainovi}’s
challenge to each of the 12 witnesses relied upon in the Trial Judgement should be summarily
dismissed as he merely seeks to substitute his own evaluation of the evidence for that of the Trial
Chamber.2831 The Prosecution contends that the Trial Chamber’s finding that [ainovi} was one of
Milo{evi}’s closest and most trusted associates was reasonable and was based on the totality of the
evidence.2832 It adds that, even in the absence of credible direct evidence as to the content of

([ainovi}’s Appeal Brief, para. 301, referring to Trial Judgement, vol. 3, paras 295, 325, 330; [ainovi}’s Reply Brief,
para. 45).
2825
[ainovi}’s Notice of Appeal, para. 53; [ainovi} Appeal Brief, paras 53, 59, 336, 349, referring to Trial Judgement,
vol. 3, paras 292, 427. [ainovi} further claims that: (i) at key meetings of the Socialist Party of Serbia which were
presided by Milo{evi}, he did not participate in the discussions ([ainovi} Appeal Brief, paras 54, 341, 343, referring to
Milan Jovanovi}, 21 Aug 2007, T. 14147, Exh. P1012, Exh. P2875); (ii) when the SPS formed a team to coordinate
political activities in Kosovo, Mini} was appointed team leader upon Milo{evi}’s proposal ([ainovi} Appeal Brief,
para. 54, referring to Milomir Mini}, 31 Aug 2007, T. 14743, Exh. P1012, pp. 6, 79); (iii) on 24 May 1997, at a meeting
presided by Milo{evi} and upon his proposal, [ainovi} was removed from the position of Vice-President of the SPS
Main Board and was later nominated to the SPS Executive Board which, in his view, constitutes a “de facto demotion in
the party hierarchy” ([ainovi}’s Appeal Brief, paras 339-340, 342; [ainovi}’s Notice of Appeal, para. 54. See also
[ainovi}’s Appeal Brief, para. 55; [ainovi}’s Reply Brief, para. 12); and (iv) with respect to the SPS meetings which
took place on 14 and 27 October 1998, [ainovi} claims that he took part in the discussions but that the minutes of the
latter meeting do not specify what he said ([ainovi}’s Appeal Brief, para. 341).
2826
[ainovi}’s Appeal Brief, para. 343.
2827
[ainovi}’s Appeal Brief, para. 348, referring to Trial Judgement, vol. 3, paras 426, 462. See also [ainovi}’s Reply
Brief, para. 41.
2828
[ainovi}’s Appeal Brief, paras 344-345.
2829
Prosecution’s Response Brief ([ainovi}), para. 50.
2830
Prosecution’s Response Brief ([ainovi}), paras 29, 50, referring to Trial Judgement, vol. 3, paras 292-293, 297.
2831
Prosecution’s Response Brief ([ainovi}), paras 51-61, discussing the evidence of John Crosland, Klaus Naumann,
Knut Vollebaek, Richard Ciaglinski, Michael Phillips, Joseph Maisonneuve, Adnan Merovci, Du{an Lon~ar, Karol
John Drewienkiewicz, Veton Surroi, Wolfgang Petritsch, and Shaun Byrnes.
2832
Prosecution’s Response Brief ([ainovi}), paras 62, 179-181.
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[ainovi}’s conversations with Milo{evi}, it was reasonable for the Trial Chamber to infer that
issues concerning the VJ and the MUP were discussed.2833

b. Analysis
844.

The Appeals Chamber considers [ainovi}’s assertion concerning the relevance of his

relationship with Milo{evi} to be unpersuasive. The Trial Chamber held that [ainovi}’s close
relationship with Milo{evi} enabled him to be a political coordinator of, inter alia, the military
activities in Kosovo and to have a decision-making role with respect to the province.2834 In addition,
the Trial Chamber held that Milo{evi} was a JCE member who shared the intent to forcibly displace
part of the Kosovo Albanian population2835 and together with the other members of the JCE,
including [ainovi}, Pavkovi}, and Luki}, used the VJ and MUP forces to carry out the crimes
charged.2836 The Appeals Chamber is thus of the view that the Trial Chamber adequately explained
the relevance of [ainovi}’s relationship with Milo{evi} to the assessment of [ainovi}’s
responsibility pursuant to JCE.
845.

In relation to [ainovi}’s assignment to Kosovo, the Trial Chamber relied upon Bulatovi}’s

testimony to conclude that while he gave the assignment to [ainovi} in accordance with the law, it
was done at the behest of Milo{evi}.2837 Indeed, in cross-examination, Bulatovi} clearly stated that
he issued a decision sending [ainovi} to Kosovo after having agreed with Milo{evi}’s proposal to
this effect.2838 None of the evidence referred to by [ainovi} suggests that Bulatovi}’s testimony on
this point was unreliable.2839 Further, the Trial Chamber took into account the fact that Bulatovi}
neither issued specific tasks nor received reports on certain incidents from [ainovi}.2840 The Trial
Chamber found that this was contrary to the constitutional order whereby the members of the
Federal Cabinet were essentially advisors to the Federal Prime Minister without any scope for
autonomous work and decision-making.2841 The Trial Chamber concluded that the only reasonable

2833

Prosecution’s Response Brief ([ainovi}), para. 183.
Trial Judgement, vol. 3, para. 427.
2835
Trial Judgement, vol. 3, para. 466.
2836
Trial Judgement, vol. 3, para. 468.
2837
Trial Judgement, vol. 3, para. 292.
2838
Momir Bulatovi}, 17 Aug 2007, T. 13897. See also Exh. P2895, p. 2.
2839
As to whether [ainovi} was sent to Kosovo due to his prior participation in a fact-finding mission, the Appeals
Chamber finds that [ainovi}’s conviction does not rely on this factual finding and therefore will not entertain his
argument in this respect.
2840
Trial Judgement, vol. 3, para. 293, referring to Momir Bulatović, 17 Aug 2007, T. 13901-13902, 13910-13913. The
Appeals Chamber notes that contrary to [ainovi}’s assertion, Bulatovi} did not testify that the relationship between the
members of the Government was based “on principles of cooperation” ([ainovi} Appeal Brief, para. 35, referring to
Momir Bulatovi}, 17 Aug 2007, T. 13901-13902). Rather, he stated that he personally did not issue orders to his
“associates” as he was “simply not the type of person” who would do that, nor did he “believe that they would have
accepted that sort of practice gladly” (Momir Bulatovi}, 17 Aug 2007, T. 13902).
2841
Trial Judgement, vol. 3, para. 293, referring to Exh. 2D393, e-court p. 84.
2834
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inference from the evidence was that [ainovi} acted on the authority of, and reported to,
Milo{evi}.2842 [ainovi} has failed to demonstrate any error on the part of the Trial Chamber.
846.

The Trial Chamber referred to the testimony of several Prosecution witnesses with respect to

the source of [ainovi}’s authority. All of them interacted with [ainovi} at different times in 1998
and 1999 and consistently stated that [ainovi} appeared to be Milo{evi}’s representative and the
person with responsibility for Kosovo.2843 With respect to the evidence given by Knut Vollebaek,
the Norwegian Minister of Foreign Affairs and OSCE Chairman at the relevant time, Richard
Ciaglinski, who was involved with the KVM in late 1998 and early 1999, Karol John
Drewienkiewicz, also part of the KVM, and Veton Surroi, a Kosovo Albanian journalist and
negotiator, [ainovi} asserts that their testimony was based on “impressions”, “assumption[s]”, and
was not first-hand knowledge.2844 The Trial Chamber considered that the evidence of these
witnesses was based on their presence, role, and interactions with [ainovi}.2845 The Appeals
Chamber recalls that a trial chamber has considerable discretion in assessing the credibility and the
appropriate weight to be accorded to witness testimony2846 and to rely on hearsay evidence that it
finds reliable.2847 [ainovi}’s mere assertions in this regard are not capable of demonstrating that the
Trial Chamber erred in exercising its discretion.2848
847.

[ainovi} also makes reference to portions of the evidence of Klaus Naumann, Chairman of

the NATO Military Committee at the time, Michael Phillips, Chief of Staff for the KVM head,
Joseph Maisonneuve, Head of KVM Regional Centre in Prizren, Ibrahim Rugova, leader of the
LDK, Adnan Merovci, Rugova’s secretary, Wolfgang Petritsch, Austrian Ambassador to the FRY,
and Shaun Byrnes, Head of the United States Kosovo Diplomatic Observer Mission (“USKDOM”), without clearly alleging any error in the Trial Chamber’s evaluation of their evidence.2849
To the extent that [ainovi} argues that he interacted with these witnesses in his official capacity as
Deputy Prime Minister of the FRY, the Appeals Chamber recalls that it was not his position, but the

2842

Trial Judgement, vol. 3, para. 293.
Trial Judgement, vol. 3, para. 295, referring to Klaus Naumann, 13 Dec 2006, T. 8251, Exh. P1767, para. 26,
Exh. P2512, T. 6993, Knut Vollebaek, 31 Jan 2007, T. 9508, Exh. P2634, para. 19, Richard Ciaglinski, 17 Nov 2006,
T. 6825, Michael Phillips, 19 Mar 2007, T. 11831, Joseph Maisonneuve, 6 Mar 2007, T. 11033, Ibrahim Rugova,
Exh. P2612, T. 4235–4236, Dušan Lončar, 30 Nov 2006, T. 7590, Karol John Drewienkiewicz, Exh. P2508, para. 201,
Veton Surroi, 10 Oct 2006, T. 4547, John Crosland, Exh. P2645, para. 58, Wolfgang Petritsch, Exh. P2792, pp. 7–8,
Exh. P2793, T. 7216–7217, Shaun Byrnes, 16 Apr 2007, T. 12138.
2844
See [ainovi}’s Appeal Brief, paras 41-42, 47-48; Appeal Hearing, 11 Mar 2013, AT. 178-179.
2845
Trial Judgement, vol. 3, para. 295.
2846
Kupreškić et al. Appeal Judgement, paras 31-32.
2847
Naletili} and Martinovi} Appeal Judgement, para. 217, citing Semanza Appeal Judgement, para. 159.
2848
In addition, [ainovi}’s submissions alleging an error in the Trial Chamber’s decision not to rely on the evidence of
Dimitrijevi} and \akovi} and to accept instead the evidence of Vollebaek, Ciaglinski, and Crosland, fail to address the
Trial Chamber’s relevant reasoning and advance instead a different interpretation of the evidence. Consequently, these
submissions are dismissed without detailed consideration.
2849
[ainovi}’s Appeal Brief, paras 40, 43-45, 49-50.
2843
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particular functions that he performed which were determinative for the Trial Chamber’s conclusion
on his criminal responsibility.2850 [ainovi}’s arguments in this regard are therefore dismissed.2851
848.

In finding that [ainovi} was one of the closest and most trusted associates of Milo{evi}, the

Trial Chamber also considered that in 1998 [ainovi} attended consultations in Belgrade and spoke
to Milo{evi} on the phone about once a week.2852 Specifically with respect to 1999, the Trial
Chamber considered evidence of a political consultation that took place on 24 March 1999 and two
or three meetings with Milo{evi} and representatives of the Serbian and FRY organs during the
NATO campaign.2853 It noted that the latter meetings during the NATO campaign lasted about ten
minutes and “were held mostly to show the public that the state leadership was still working
together.”2854 Although the evidence on meetings between [ainovi} and Milo{evi} in 1999 is
scarce, the Appeals Chamber, Judge Tuzmukhamedov dissenting, finds that in light of the extensive
evidence considered by the Trial Chamber, including the evidence showing that in 1999, [ainovi}
was appointed Chairman of the Commission for Cooperation with the KVM,2855 was involved in the
Rambouillet negotiations,2856 had extensive dealings with Rugova,2857 and continued to convey
Milo{evi}’s instructions,2858 a reasonable trier of fact could have concluded that [ainovi} was also
one of Milo{evi}’s closest and most trusted associates in 1999.2859 For the same reasons, the
Appeals Chamber, Judge Tuzmukhamedov dissenting, finds no error in the Trial Chamber’s

2850

See Trial Judgement, vol. 3, para. 401.
The Appeals Chamber also finds no merit in [ainovi}’s submission that the Trial Chamber took out of context
Lon~ar’s evidence that [ainovi} was trying to do more than his various functions strictly compelled him to do
([ainovi}’s Appeal Brief, para. 46). Lon~ar testified that [ainovi} “worked very conscientiously” in establishing the
local authorities, including the local police (Dušan Lončar, 30 Nov 2006, T. 7590). His evidence supports the Trial
Chamber’s conclusion that [ainovi} was a powerful official who had a great deal of influence over events in Kosovo
(Trial Judgement, vol. 3, para. 299).
2852
Trial Judgement, vol. 3, para. 423, referring to Exh. P605, e-court pp. 220, 223-224.
2853
Trial Judgement, vol. 3, para. 424.
2854
Trial Judgement, vol. 3, para. 424, referring to Exh. P605, e-court pp. 865.
2855
See Trial Judgement, vol. 3, para. 380. See also infra, sub-sectionVII.D.2.(d)(i).
2856
See Trial Judgement, vol. 3, para. 409. See also infra, sub-section VII.D.2.(a)(ii).
2857
See Trial Judgement, vol. 3, para. 413. See also infra, sub-section VII.D.2.(e).
2858
See Trial Judgement, vol. 3, para. 359. See also infra, sub-sections VII.D.2.(f)(iii) and VII.D.2.(g).
2859
With respect to the SPS meetings of 14 and 27 October 1998, the Appeals Chamber finds that [ainovi} fails to
show that his conviction relies on his participation in those meetings. His arguments are therefore dismissed without
detailed consideration. Concerning [ainovi}’s purported demotion in the SPS in May 1997, the Appeals Chamber notes
that while the Trial Chamber considered evidence on this matter (Trial Judgement, vol. 3, para. 419) [ainovi} fails to
explain the relevance of this fact to his later relationship with Milo{evi} in 1998 and 1999. Likewise, the fact that he did
not participate in the debate on 10 June 1998 at the Main Board of the SPS is plainly insufficient to show that the Trial
Chamber’s finding that he was Milo{evi}’s closest and most trusted associate both in 1998 and in 1999 was
unreasonable. As to Mini}’s appointment as head of the Working Group, the Trial Chamber explicitly found that the
Working Group reported to Milo{evi}, Milutinovi}, and [ainovi} on 25 June 1998 (ibid., vol. 3, para. 303). While other
evidence suggested that [ainovi} was neither superior nor subordinate to the Working Group (ibid., vol. 3, para. 420,
referring to Zoran Anđelković, 30 Aug 2007, T. 14654, Duško Matković, 29 Aug 2007, T. 14588, Milomir Minić,
31 Aug 2007, T. 14752), the Appeals Chamber finds that his presence at the meeting of 25 June 1998 supports the Trial
Chamber’s conclusion with respect to his authority and his close relationship with Milo{evi}.
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decision not to rely on [ainovi}’s statement that he never discussed the activities of the VJ and the
MUP with Milo{evi}.2860
849.

Accordingly, the Appeals Chamber, Judge Tuzmukhamedov dissenting, finds that [ainovi}

has not demonstrated any error in the Trial Chamber’s findings concerning his close relationship
with Milo{evi}. In light of the foregoing, the Appeals Chamber dismisses [ainovi}’s arguments in
this regard.2861
(ii) [ainovi}’s participation at the Rambouillet conference
850.

The Trial Chamber found that on 29 January 1999, the Contact Group, which was the

principal international body involved in negotiations concerning Kosovo in 1998 and into 1999,2862
called for a peace conference in Rambouillet, France.2863 The Trial Chamber concluded that
following the acceptance of the invitation by the Serbian National Assembly, the Serbian
Government appointed a delegation of 12 members, including [ainovi}, to represent both the FRY
and Republic of Serbia at the conference.2864 The Rambouillet conference commenced on
6 February 1999 and lasted until 23 February 1999.2865 On 23 March 1999, after making a final
attempt to reach an agreement with Milo{evi}, US Ambassador Richard Holbrooke announced the
failure of the negotiations.2866 The Trial Chamber noted that the NATO air campaign commenced
on the evening of the following day.2867
851.

In relation to [ainovi}’s participation at the Rambouillet conference, the Trial Chamber

found that he was allowed to travel to Belgrade in order to consult with Milo{evi} while the
negotiations were taking place, was one of Milo{evi}’s closest associates, and was, in effect, the
most senior and influential member of the FRY and Serbian delegation.2868

a. Submissions of the parties
852.

[ainovi} contends that the Trial Chamber erred in finding that his role at the Rambouillet

conference was indicative of his close relationship with Milo{evi} and that he was the most senior
2860

See Trial Judgement, vol. 3, para. 426.
[ainovi}’s sub-grounds 1(3), 2(13), 2(5)-2(6) and 2(8)-2(9) in part, and 2(14).
2862
Trial Judgement, vol. 1, para. 314, referring to Wolfgang Petritsch, 28 Feb 2007, T. 10710, Veton Surroi,
10 Oct 2006, T. 4549. The Trial Chamber found that the Contact Group was composed of representatives from the
United Kingdom, France, Germany, Italy, the European Union, the United States, and Russia (Trial Judgement, vol. 1,
para. 314).
2863
Trial Judgement, vol. 1, para. 353, referring to Exh. P979, p. 2.
2864
Trial Judgement, vol. 1, para. 357, referring to Exh. P967.
2865
Trial Judgement, vol. 1, para. 358, referring to Exh. 1D32, p. 6.
2866
Trial Judgement, vol. 1, para. 398, referring to Klaus Naumann, 14 Dec 2006, T. 8339, Exh. 2D244, Exh. 2D293.
2867
Trial Judgement, vol. 1, para. 1209.
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and influential member of the FRY and Serbian delegation.2869 He submits that he was selected
following a proposal made by Zoran An|elkovi}, the Head of the TEC2870 and upon a decision
taken by the Government of the Republic of Serbia, and that he participated in the negotiations in
his capacity of Deputy Prime Minister of the FRY.2871 [ainovi} asserts that the Trial Chamber
failed to consider his role or his views and actions in Rambouillet2872 and claims that Vladan
Kutle{i} was Milo{evi}’s special envoy at the conference.2873 [ainovi} further submits that his trip
to Belgrade while the negotiations were taking place is irrelevant to the issue of whether he had a
close relationship with Milo{evi}. He claims that he had the permission of the delegation’s cochairman to leave Rambouillet and as the only member of the delegation with experience in foreign
policy matters, it was reasonable for him to travel to Belgrade to discuss such matters with
Milo{evi}, Bulatovi}, and @ivadin Jovanovi}, the Federal Minister of Foreign Affairs.2874
853.

In response, the Prosecution submits that [ainovi} repeats his trial submissions, misstates

the Trial Chamber’s conclusion about his role in Rambouillet, and fails to show any error in the
Trial Chamber’s findings.2875 Therefore, the Prosecution avers, [ainovi}’s arguments should be
summarily dismissed.2876

b. Analysis
854.

With respect to [ainovi}’s role at the Rambouillet conference, the Trial Chamber held that

“what the witnesses confirm[ed] yet again is that Šainović was one of the closest associates of
Slobodan Milošević at the time and, in effect, the most senior and influential member of the
delegation at Rambouillet.”2877 The Trial Chamber explicitly considered An|elkovi}’s evidence that
he personally proposed the inclusion of [ainovi} in the FRY and Serbian delegation, and the
testimony of Jovanovi} that [ainovi} participated in the talks because of his diplomatic experience
and his function as Head of the Commission for Cooperation with the KVM.2878 The Trial Chamber
also noted that the FRY and Serbian delegation included Vladan Kutlešić who was a Deputy Prime

2868

Trial Judgement, vol. 3, paras 405, 409.
[ainovi}’s Notice of Appeal, para. 52; [ainovi}’s Appeal Brief, para. 330, referring to Trial Judgement, vol. 3,
para. 409.
2870
See Trial Judgement, vol. 1, para. 308.
2871
[ainovi}’s Appeal Brief, para. 331. See also ibid., para. 153.
2872
[ainovi}’s Appeal Brief, para. 332.
2873
[ainovi}’s Appeal Brief, para. 54, referring to Wolfgang Petritsch, 1 Mar 2007, T. 10828, Momir Bulatovi},
17 Aug 2007, T.13846.
2874
[ainovi} Appeal Brief, para. 335. See also ibid., paras 333-334.
2875
Prosecution’s Response Brief ([ainovi}), paras 177-178.
2876
Prosecution’s Response Brief ([ainovi}), paras 177-178.
2877
Trial Judgement, vol. 3, para. 409.
2878
Trial Judgement, vol. 3, para. 404, referring to Zoran Anđelković, 30 Aug 2007, T. 14661; Živadin Jovanović,
20 Aug 2007, T. 14053.
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Minister of the FRY at the time and Milošević’s personal envoy.2879 Accordingly, [ainovi}’s
arguments concerning his appointment, role, and Kutle{i}’s presence were taken into account by the
Trial Chamber.
855.

The Trial Chamber also considered the evidence of Petritsch, the Austrian Ambassador, who

testified that although the FRY and Serbian delegation was formally headed by Ratko Markovi}, a
Deputy Prime Minister of the Republic of Serbia, [ainovi} was seen as the political head of the
delegation.2880 Furthermore, the Trial Chamber referred to the evidence of Surroi, the Kosovo
Albanian journalist and negotiator, who considered [ainovi} to be the political leader of the
delegation and the one responsible for contacting Milo{evi}.2881 Surroi was also told by Christopher
Hill, US Ambassador to Macedonia, that [ainovi} was Milo{evi}’s most trusted man.2882 The Trial
Chamber was also satisfied that [ainovi} communicated with Milo{evi} during the Rambouillet
talks and sought instructions from him. In this respect, it considered that when the negotiations
reached a critical point, [ainovi} was granted permission to leave Rambouillet and visit Belgrade in
order to get approval and further directions from Milo{evi}.2883 [ainovi} does not dispute the fact
that during the negotiations he liaised with Milo{evi} and conveyed his instructions. The formal
capacity in which he performed this role is irrelevant.
856.

In view of the above, the Appeals Chamber finds that [ainovi} has failed to show that the

Trial Chamber’s conclusion that he was one of Milo{evi}’s closest associates and the most
influential member of the delegation at Rambouillet, was unreasonable. The Appeals Chamber
therefore dismisses sub-ground 2(12) of [ainovi}’s appeal.
(b) [ainovi}’s leading role during Joint Command meetings in 1998
857.

The Trial Chamber found that an “entity referred to as the Joint Command played a role in

the co-ordination and exchange of information and intelligence between the MUP and the VJ in the
latter half of 1998.”2884 In relation to [ainovi}’s role in the Joint Command, the Trial Chamber
concluded that:
[…] Šainović, along with Minić, was an active participant in the Joint Command meetings where
he undertook a leading role. In addition, on his own admission, he reported to Milošević,
Bulatović, and the Federal Ministry for Foreign Affairs. Given that politicians liaised with the VJ
and the MUP at the time, and given that both of those organs had to get approval from Milošević,
2879

Trial Judgement, vol. 1, para. 357.
Trial Judgement, vol. 3, para. 403, referring to Wolfgang Petritsch, 28 Feb 2007, T. 10717. See also Trial
Judgement, vol. 1, para. 292.
2881
Trial Judgement, vol. 3, para. 403, referring to Veton Surroi, 10 Oct 2006, T. 4544, 4585.
2882
Trial Judgement, vol. 3, para. 403, referring to Veton Surroi, 10 Oct 2006, T. 4547.
2883
Trial Judgement, vol. 3, para. 405, referring to Veton Surroi, 10 Oct 2006, T. 4544-4545, 4586, Wolfgang Petritsch,
P2792, p. 4.
2884
Trial Judgement, vol. 1, para. 1110, referring to Exh. P1468.
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Šainović’s role was pivotal in both giving such approval and issuing instructions. The various
instructions he issued […] reveal that he was indeed a political co-ordinator of the activities of the
VJ and the MUP in Kosovo in 1998.2885

858.

In reaching this conclusion, the Trial Chamber relied on: (i) \akovi}’s Notes, which

comprise, inter alia, statements made by [ainovi} during Joint Command meetings in 1998;2886
(ii) the fact that in July 1998, Mom~ilo Peri{i}, the VJ Chief of Staff, complained about an
alternative chain of command, pursuant to which [ainovi} and Milomir Minić, a member of the
Main Board of the SPS and a deputy in the FRY Assembly,2887 were involved in directing VJ
units;2888 and (iii) a telegram prepared by the UK Embassy, which recorded the dissatisfaction of
Aleksandar Dimitrijevi}, chief of the VJ Security Administration, with Šainović’s actions in
Kosovo.2889 Notably, the Trial Chamber did not accept Dimitrijević’s denial of the significant role
played by Šainović in the Joint Command or in exercising authority over the police and the VJ
forces in Kosovo,2890 and rejected \akovi}’s description of Šainović’s role at the Joint Command
meetings.2891
859.

[ainovi} argues that the Trial Chamber’s conclusion that he had a leadership role during the

Joint Command meetings in 1998 was unreasonable.2892 The Prosecution responds that the Trial
Chamber’s conclusion was supported by the evidence2893 and that [ainovi}’s arguments should be
summarily dismissed as they repeat his trial submissions without showing any error on the part of
the Trial Chamber.2894
(i) Reasons for sending [ainovi} to Kosovo and Mini}’s role during Joint Command meetings
860.

[ainovi} submits that in considering his role during the Joint Command meetings, the Trial

Chamber disregarded the situation in Kosovo in the summer of 1998 when, in response to the vast
international presence, “the Federal Government acknowledged the need to send to Kosovo a highranking state official to demonstrate a politically responsible attitude towards the international
community.”2895 [ainovi} maintains that he interacted with VJ and MUP representatives at the time

2885

Trial Judgement, vol. 3, para. 331.
Trial Judgement, vol. 3, paras 309-314.
2887
Trial Judgement, vol. 1, para. 302.
2888
Trial Judgement, vol. 3, para. 319.
2889
Trial Judgement, vol. 3, para. 320.
2890
Trial Judgement, vol. 3, para. 325.
2891
Trial Judgement, vol. 3, para. 330.
2892
[ainovi}’s Notice of Appeal, paras 21-23, 43, 45; [ainovi}’s Appeal Brief, paras 147-148, 155, 291-292, referring,
inter alia, to Trial Judgement, vol. 3, paras 309, 462.
2893
Prosecution’s Response Brief ([ainovi}), paras 23-26, 113-114, 161, referring to Trial Judgement, vol. 3,
paras 318-325.
2894
Prosecution’s Response Brief ([ainovi}), paras 21-22, 97-98, 103-104, 115.
2895
[ainovi}’s Appeal Brief, para. 150. See also ibid., paras 149, 151.
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in his official capacity as a Deputy Prime Minister of the FRY so that he could be informed of the
“more important events in order to successfully perform his duties.”2896
861.

[ainovi} further claims that it was not him but Milomir Mini} who played a “dominant role”

during the Joint Command meetings in 1998.2897 He also contends that the Trial Chamber erred in
not relying on \akovi}’s explanation of [ainovi}’s role2898 and in relying on only parts of the
testimony of Branko Gaji}, Deputy Head of the VJ Security Administration.2899
862.

In response, the Prosecution submits that [ainovi}’s arguments warrant summary dismissal

as he repeats his trial submissions.2900 The Prosecution also claims that while it was recognised by
the Trial Chamber that at one point Mini} had a leading role in the Joint Command meetings, the
conclusion that [ainovi} was one of the leading members of the Joint Command in 1998 was
reasonable.2901 It argues that the evidence cited by [ainovi} in this regard was taken into account by
the Trial Chamber and does not contradict its ultimate finding.2902
863.

[ainovi}’s argument that the Trial Chamber ignored the reasons as to why he was sent to

Kosovo is without merit. The Appeals Chamber notes that he merely repeats his trial submissions
without showing any error on the part of the Trial Chamber.2903 Moreover, [ainovi} does not
explain how “the vast international presence in Kosovo” is relevant to the Trial Chamber’s findings
concerning his particular role during the Joint Command meetings. For the same reason, the
Appeals Chamber will not entertain [ainovi}’s unsupported submission that he was only in contact
with the VJ and the MUP to obtain the information necessary for the fulfilment of his duties as a
Deputy Prime Minister of the FRY, rather than as a leading member of the Joint Command.
864.

As to [ainovi}’s assertion that it was not him but Milomir Mini} who played a “dominant

role” during the Joint Command meetings in 1998,2904 the Appeals Chamber notes that Mini}’s

2896

[ainovi}’s Appeal brief, para. 155.
[ainovi}’s Appeal Brief, para. 9, referring to Exh. P1012, Exh. P1468, Milomir Mini}, 31 Aug 2007, T.14743,
Milan \akovi}, 20 May 2008, T. 26461. See also [ainovi}’s Appeal Brief, para. 174, referring to Exh. P1468, pp. 2, 5,
8, 20, 23-24, 161, 163; [ainovi}’s Reply Brief, para. 6. [ainovi} adds that although the Trial Chamber accepted
Cveti}’s testimony that [ainovi} had been appointed “Head” of the Joint Command, the Trial Judgement did not
“establish anything quite to that effect” ([ainovi}’s Appeal Brief, para. 184. See also ibid., para. 183, referring to Trial
Judgement, vol. 3, paras 315, 317; [ainovi}’s Notice of Appeal, para. 25).
2898
[ainovi}’s Appeal Brief, paras 179, 182.
2899
[ainovi}’s Appeal Brief, para. 299, referring to Trial Judgement, vol. 3, para. 318. See also [ainovi}’s Reply Brief,
para. 45. Concerning Gaji}’s position see Trial Judgement, vol. 1, para. 536.
2900
Prosecution’s Response Brief ([ainovi}), para. 97.
2901
Prosecution’s Response Brief ([ainovi}), para. 21, referring to Trial Judgement, vol. 3, paras 319, 330-331.
2902
Prosecution’s Response Brief ([ainovi}), para. 22. See also ibid., paras 23-25, referring to Trial Judgement, vol. 3,
paras 318-322.
2903
Cf. [ainovi}’s Appeal Brief, paras 149-150 and the evidence cited therein with [ainovi}’s Closing Brief, paras 4546, 52, 55-57 and the evidence cited therein.
2904
See [ainovi}’s Appeal Brief, para. 9.
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leading role was recognised by the Trial Chamber.2905 The Trial Chamber also explicitly took into
account the fact that Mini} was sent to Kosovo by the Main Board of the SPS together with Du{ko
Matkovi}, a Vice-President of the SPS in charge of economic issues and a deputy in the National
Assembly of Serbia,2906 and Zoran An|elkovi}.2907 It also considered Milan \akovi}’s evidence
that Mini} seemed to be participating in the Joint Command meetings the most.2908 However, the
Trial Chamber explained that while Mini} took an active role during the Joint Command meetings,
\akovi}’s Notes showed that “[ainovi} often discussed various VJ and MUP-related issues that
went beyond foreign policy.”2909 The statements made by Du{ko Matkovi}, Milomir Mini}, and
Vlastimir \or|evi}, the Head of the Public Security Department,2910 at the meetings on 23 and
25 July 19982911 do not undermine the Trial Chamber’s conclusion that [ainovi} played a leading
role during the Joint Command meetings. Nor does [ainovi} explain why the Trial Chamber erred
in declining to rely on \akovi}’s evidence in this respect.2912
865.

As to the Trial Chamber’s evaluation of Branko Gajić’s evidence, the Appeals Chamber

notes that in direct examination, Gaji} testified that [ainovi} and Mini} were sent to Kosovo to
coordinate, inter alia, the activities between the VJ and the MUP in the fight against terrorism.2913
In cross-examination, Gaji} agreed with counsel’s proposition that during the Joint Command
meetings attended by [ainovi} there was no interference with the command of the MUP or the
VJ.2914 The Trial Chamber considered both statements and concluded that they were consistent with
\akovi}’s Notes which showed that the leading roles played by [ainovi} and Mini} during the Joint
2905

Trial Judgement, vol. 3, paras 309, 318-319, 330-331.
See Trial Judgement, vol. 1, para. 302.
2907
Trial Judgement, vol. 3, para. 303, referring, inter alia, to Exh. P1012, pp. 6-8, Milomir Mini}, 31 Aug 2007,
T. 14744-14751.
2908
Trial Judgement, vol. 3, para. 329, referring to Milan \akovi}, 20 May 2008, T. 26481. The Appeals Chamber
notes that in his Appeal Brief [ainovi} refers to a different portion of \akovi}’s testimony (see [ainovi}’s Appeal
Brief, para. 9, referring to Milan \akovi}, 20 May 2008, T. 26461). However, the Appeals Chamber notes that the
transcript page referred to by [ainovi} contains no reference to Mini}’s leading role during the Joint Command
meetings.
2909
Trial Judgement, vol. 3, para. 330.
2910
See Trial Judgement, vol. 1, para. 659.
2911
See [ainovi}’s Appeal Brief, paras 161-162.
2912
See [ainovi}’s Appeal Brief, para. 182. With respect to [ainovi}’s challenge to the evaluation of Cveti}’s evidence,
the Appeals Chamber notes that Cveti} testified that at MUP Staff meetings held in July 1998, he and the MUP chiefs
were informed that [ainovi} was the “Head” of the Joint Command and that he was entrusted with the coordination of
the military and the police (Trial Judgement, vol. 3, para. 315, referring to Ljubinko Cvetić, 7 Dec 2006, T. 8077-8078,
ibid., 8 Dec 2006, T. 8123-8124. See also supra, sub-section VII.C. The Appeals Chamber considers that although the
Trial Chamber did not ultimately find [ainovi} to have been the “Head” of the Joint Command, Cveti}’s evidence
generally supports the Trial Chamber’s finding that [ainovi} was the political coordinator of the VJ and the MUP in
Kosovo in 1998. His evidence was corroborated by that of Gaji}, who testified that [ainovi} and Mini} were sent to
Kosovo to coordinate activities between the VJ and the MUP (Trial Judgement, vol. 3, para. 318, referring to Branko
Gajić, 12 Sep 2007, T. 15439-15446). While, as pointed out by [ainovi} ([ainovi}’s Reply Brief, para. 6), Gaji} indeed
stated that he was not familiar with the existence of the Joint Command (Branko Gajić, 12 Sep 2007, T. 15446), he
confirmed his statement concerning the coordination role of [ainovi} (Branko Gajić, 12 Sep 2007, T. 15441, 15443).
[ainovi}’s arguments are therefore dismissed.
2913
Trial Judgement, vol. 3, para. 318, referring to Branko Gajić, 11 Sept 2007, T. 15412.
2914
Trial Judgement, vol. 3, para. 318, referring to Branko Gajić, 12 Sept 2007, T. 15439-15446.
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Command meetings “consisted of co-ordinating the activities of the VJ and MUP rather than
interfering with their internal command processes.”2915 [ainovi}’s assertion that the Trial Chamber
erroneously relied only on portions of Gaji}’s testimony therefore misrepresents the Trial
Chamber’s finding.
(ii) [ainovi}’s statements during Joint Command meetings
866.

[ainovi} avers that the Trial Chamber’s finding that he was one of the leading members of

the Joint Command was based on a series of assumptions.2916 He further contends that the Trial
Chamber cited a number of his statements during Joint Command meetings out of context and
provided no support for its finding that he played a leading role in discussions regarding the
implementation of the Plan for Combating Terrorism.2917 [ainovi} claims that the Trial Chamber
disregarded evidence showing that the Joint Command meetings in 1998 were only a forum for
discussion without any role in the decision-making.2918 In this respect, he argues that what he said at
those meetings had already been ordered via the respective chains of command of the VJ and the
MUP.2919 [ainovi} also asserts that there is no evidence establishing a cause and effect relationship
between what he said at the Joint Command meetings and what happened in Kosovo, thus arguing
that he had no influence over the events on the ground.2920
867.

The Prosecution responds that the Trial Chamber’s interpretation of [ainovi}’s statements

during Joint Command meetings in 1998, as recorded in \akovi}’s Notes, was reasonable.2921 It
adds that [ainovi} repeats his trial submissions which were duly considered by the Trial Chamber
and that therefore his arguments warrant summary dismissal.2922 The Prosecution further claims that
the information contained in \akovi}’s Notes was corroborated by other evidence, and that the fact
that such corroboration does not relate to specific statements made by [ainovi} is irrelevant. 2923
868.

[ainovi}’s assertion that the Trial Chamber’s conclusion on his leadership role at Joint

Command meetings was based on a series of assumptions is without foundation.2924 Not only did
the Trial Chamber refer to its findings regarding the Joint Command meetings,2925 but the Trial
2915

Trial Judgement, vol. 3, para. 318.
[ainovi}’s Appeal Brief, paras 147-148, referring to Trial Judgement, vol. 1, para. 1110, ibid., vol. 3, paras 309,
462. See also [ainovi}’s Reply Brief, para. 26.
2917
See [ainovi}’s Appeal Brief, paras 110, 119, referring to Trial Judgement, vol. 1, paras 1015, 1110.
2918
[ainovi}’s Appeal Brief, paras 158-165, 168-173.
2919
[ainovi}’s Appeal Brief, paras 157-160, 164-165, 167, 172.
2920
[ainovi}’s Appeal Brief, paras 51, 157-168, 172, 176-177; [ainovi}’s Reply Brief, paras 6, 27.
2921
Prosecution’s Response Brief ([ainovi}), para. 98.
2922
Prosecution’s Response Brief ([ainovi}), para. 98.
2923
Prosecution’s Response Brief ([ainovi}), paras 100-101, referring, inter alia, to Trial Judgement, vol. 1, paras 733,
806, 874, 1082-1086.
2924
See [ainovi}’s Appeal Brief, paras 147-148.
2925
Trial Judgement, vol. 3, para. 309, referring to ibid., vol. 1, Section VI.E.
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Chamber also relied on specific examples of the leading role taken by [ainovi} in the meetings,
explicitly referring to statements made by [ainovi} in more than 20 Joint Command meetings held
from July through October 1998.2926
869.

[ainovi}’s contention that the Trial Chamber misinterpreted the statements he made at Joint

Command meetings in 1998 is likewise without merit. With respect to the meeting held on
26 July 1998, the Trial Chamber considered Šainović’s statement that he would take responsibility
for failures, but noted that it was “unclear whether he was referring to the failures of the Joint
Command or of specific VJ/MUP actions.”2927 Although \akovi}’s Notes do not contain an explicit
reference to failures associated with the work of the VJ or the MUP, the statement immediately
preceding the phrase in question refers to “[o]ur forces”, “casualties in the Blace MUP”, and to the
“units in Blace and Orahovac.”2928 Based on the foregoing, it was reasonable for the Trial Chamber
to conclude that [ainovi} was either referring to failures of the Joint Command, or of the VJ or
MUP forces.
870.

As to the meeting of 8 August 1998, the Trial Chamber noted [ainovi}’s instruction that

“the next phase is to be prepared for Tuesday [and] the village of Josić is to be ‘done’”.2929 Contrary
to [ainovi}’s claim,2930 the fact that combat activities were still ongoing in the area of Josi} on
14 August 1998, despite his instruction, does not undermine the Trial Chamber’s reliance on this
evidence in finding that he was directing the actions of the VJ and the MUP in 1998.2931
871.

With respect to the meetings of 2 and 22 September 1998, [ainovi} merely presents a

different interpretation of the evidence without showing why the Trial Chamber’s reliance on this
evidence was unreasonable.2932 Likewise, [ainovi} has failed to show that the Trial Chamber
misconstrued in any way his statement at the meeting on 15 September 1998.2933 In fact, the Trial
Chamber’s description of [ainovi}’s statement accurately reflects his actual words, as recorded in
\akovi}’s Notes.2934
872.

The Trial Chamber further noted that at the meeting on 21 September 1998, [ainovi} stated

that “the Joint Command should not implement Milošević and Yeltsin’s ‘matters listed on the

2926

Trial Judgement, vol. 3, paras 310-314, and the references therein.
Trial Judgement, vol. 3, para. 311, referring to Exh. P1468, p. 16.
2928
Exh. P1468, p. 16. See also [ainovi}’s Appeal Brief, para. 163.
2929
Trial Judgement, vol. 3, para. 311, citing Exh. P1468, p. 47.
2930
See [ainovi}’s Appeal Brief, para. 166.
2931
Trial Judgement, vol. 3, para. 309.
2932
See [ainovi}’s Appeal Brief, paras 168, 171, 173.
2933
See [ainovi}’s Appeal Brief, para. 169.
2934
Trial Judgement, vol. 3, para. 312, referring to Exh. P1468, p. 115.
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statement,’ and that they should not decrease the number of men in Kosovo.”2935 Although
\akovi}’s Notes do not contain an explicit reference to the “Joint Command” as the body told not
to implement the Milo{evi}-Yeltsin agreement.2936 [ainovi}’s use of the plural pronoun “we” in his
statement clearly indicates a reference to the forces coordinated by the Joint Command.2937
Consequently, the Appeals Chamber does not discern any error in the Trial Chamber’s
interpretation of this evidence.
873.

The Appeals Chamber notes that, in its conclusions about the Joint Command in 1998, the

Trial Chamber did not refer to particular instances in which [ainovi} played a leading role during
the discussions concerning the implementation of the Plan for Combating Terrorism.2938
Nevertheless, in its discussion of [ainovic’s individual criminal responsibility, the Trial Chamber
explicitly referred to statements he made during more than 20 Joint Command meetings.2939 In these
circumstances, [ainovi} has failed to show that the Trial Chamber’s conclusion concerning his role
was unreasonable.2940
874.

The Appeals Chamber further recalls the Trial Chamber’s finding concerning the role of the

Joint Command in 1998:
The entity referred to as the Joint Command played a role in the co-ordination and exchange of
information and intelligence between the MUP and the VJ in the latter half of 1998. Decisions and
orders for joint operations were implemented through the existing chains of command; and, both
directly or indirectly, the Joint Command had influence over the MUP and VJ in respect of the
implementation of the various stages of the Plan for Combating Terrorism. Even if some members
of the Joint Command may not have had the de jure authority to issue orders directly to either
MUP or VJ units, the individual members of the Joint Command brought their influence to bear on
how the Plan was put into effect, utilising the established systems of command and control within
the VJ and MUP.2941

875.

The Appeals Chamber recalls that the fact that operations discussed at Joint Command

meetings had already been planned or approved by VJ or MUP organs does not contradict the Trial
Chamber’s finding that the Joint Command had “significant influence” over the coordination of the
military and police forces on the ground.2942 Therefore, [ainovi}’s argument that he had no
influence over the events in the field since what he said at certain Joint Command meetings “had

2935

Trial Judgement, vol. 3, para. 312, referring to Exh. P1468, p. 124.
See [ainovi}’s Appeal Brief, para. 170. Concerning the Milo{evi}-Yeltsin agreement see Trial Judgement, vol. 1,
para. 326.
2937
Exh. P1468, p. 124 recording [ainovi}’s statement: “We shouldn’t implement M[ilo{evi}]’s and Y[eltsin]’s matters
listed in the statement, and we shouldn’t decrease the number of men.”
2938
See Trial Judgement, vol. 1, para. 1110.
2939
See Trial Judgement, vol. 3, paras 310-314, referring to Exh. P1468, pp. 7-8, 11, 16, 27, 34, 47, 50, 55-56, 78, 85,
115, 123-129, 132, 135-136, 141-142, 145, 148, 152-153, 156, 164, Exh. IC199, p. 8; [ainovi}’s closing arguments,
21 Aug 2008, T. 27069. See also Exh. P1468, p. 160.
2940
[ainovi}’s arguments challenging the reliability of \akovi}’s Notes are addressed in sub-section VII.C.1.(b)(i).
2941
Trial Judgement, vol. 1, para. 1110 (emphasis in the original), referring to Exh. P1468.
2942
See supra, sub-sections VII.C.1.(d) and VII.C.2. See also Trial Judgement, vol. 3, paras 300, 307.
2936

356
Case No. IT-05-87-A

23 January 2014

been already ordered through the usual command channels of the VJ and the MUP”, is
inapposite.2943 Likewise, the Appeals Chamber has already dismissed [ainovi}’s contention that the
Joint Command meetings were merely a forum for discussion, and that the Joint Command had no
influence over the events on the ground.2944
876.

As to [ainovi}’s argument that the evidence did not show that what he said at the Joint

Command meetings in 1998 had any impact on the events in Kosovo, the Appeals Chamber recalls
that the evidence considered by the Trial Chamber showed that during Joint Command meetings
in 1998, the participants discussed and determined VJ and MUP joint operations, which were later
in fact carried out.2945 Contrary to [ainovi}’s assertion,2946 the Trial Chamber was not required to
establish any other “cause-effect relationship” between his numerous statements at Joint Command
meetings2947 and what occurred in the field in 1998.
(iii) UK Embassy telegram and Dimitrijevi}’s evidence
877.

In finding that [ainovi}’s role within the Joint Command was significant, the Trial Chamber

relied, inter alia, on a telegram by the UK Embassy recounting a meeting of 3 October 1998
between John Crosland, the Defence Attaché at the UK Embassy in Belgrade, UK Ambassador
Robert Donnelly, and Aleksandar Dimitrijevi}, chief of the VJ Security Administration.2948 The
telegram recorded Dimitrijevi} saying that he “did not agree with the actions that had been taken in
recent months since Šainović had taken over in Kosovo” and that [ainovi} “had been responsible
for policy and deployments” thereby “over-riding General Staff wishes”.2949 The telegram
concluded with the observation that Dimitrijevi} might have feared an investigation by the Tribunal
and thus “was very keen to shuffle responsibility to the MUP.”2950 When invited to comment on the
contents of the telegram, Dimitrijevi} denied having made the statements mentioned therein,
insisting that [ainovi} had no authority in Kosovo.2951 The Trial Chamber disbelieved
Dimitrijevi}’s testimony on this point as it contradicted “the plain import of what he had said
earlier”, and decided to rely instead on: (i) the telegram; (ii) another complaint made by
Dimitrijevi} about Pavkovi} working outside the chain of command and going straight to Milo{evi}

2943

See [ainovi}’s Appeal Brief, paras 157-160, 164-165, 167, 172.
See supra, sub-section VII.C.2.(c)(i).
2945
See supra, sub-section VII.C.2.(c)(i).
2946
[ainovi}’s Appeal Brief, paras 157-168, 172, 176-177; [ainovi}’s Reply Brief, para. 27.
2947
See Trial Judgement, vol. 3, paras 310-314, referring to Exh. P1468, pp. 7-8, 11, 16, 27, 34, 47, 50, 55-56, 78, 85,
115, 123-129, 132, 135-136, 141-142, 145, 148, 152-153, 156, 164, Exh. IC199, p. 8, [ainovi}’s closing arguments,
21 Aug 2008, T. 27069. See also Exh. P1468, p. 160.
2948
See Trial Judgement, vol. 3, para. 320.
2949
Trial Judgement, vol. 3, para. 320, citing Exh. P683, paras 6, 8-9.
2950
Trial Judgement, vol. 3, para. 320, citing Exh. P683, para. 12. See also Exh. P684, para. 5.
2951
Trial Judgement, vol. 3, para. 323, referring to Aleksandar Dimitrijević, 9 Jul 2008, T. 26666-26669.
2944
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and [ainovi}; and (iii) a complaint made in July 1998 by the VJ Chief of Staff Mom~ilo Peri{i},
about [ainovi} and Mini} being involved in directing VJ units.2952
878.

[ainovi} argues that the Trial Chamber erred in failing to provide reasons as to why it

considered Dimitrijevi}’s description of [ainovi}’s role within the Joint Command to be
unreliable.2953 He avers that the Trial Chamber’s decision to rely on the UK Embassy telegram
rather than on Dimitrijevi}’s testimony was erroneous2954 because: (i) Crosland “base[d] his
assessment of [ainovi}’s role upon assumptions and impressions of other persons”;2955
(ii) Dimitrijevi} denied having made the statements described in the telegram;2956 (iii) Crosland
described Dimitrijevi}’s account as “an attempt to distance” himself from responsibility;2957 and
(iv) the content of the telegram ought to be interpreted “in the context of intelligence and counterintelligence activity”.2958
879.

The Prosecution responds that the Trial Chamber’s decision not to rely on Dimitrijevi}’s

evidence was reasonable.2959 It adds that the Trial Chamber provided reasons for its decision by
referring to documentary evidence which corroborated Crosland’s account.2960
880.

The Appeals Chamber finds that the Trial Chamber sufficiently explained why it was

unconvinced by Dimitrijevi}’s denial that [ainovi}’s role within the Joint Command was
significant.2961 By challenging the Trial Chamber’s reliance on the telegram, [ainovi} merely
submits a different interpretation of the evidence without showing that the Trial Chamber’s
evaluation of Dimitrijevi}’s testimony was unreasonable. Contrary to [ainovi}’s assertion,2962 the
Trial Chamber was not required to rely on witness testimony as opposed to documentary evidence.
It had the advantage of observing Dimitrijevi}’s demeanour in assessing the reliability and
credibility of his evidence, but found it unconvincing in light of the documentary evidence
presented. While the telegram indeed concludes that Dimitrijevi} might have attempted to distance
2952

Trial Judgement, vol. 3, para. 325. See also ibid., vol. 3, para. 319, citing Exh. P717, pp. 2-3; Trial Judgement,
vol. 3, para. 321, referring to Exh. P2645, para. 54.
2953
[ainovi}’s Notice of Appeal, para. 29; [ainovi}’s Appeal Brief, para. 203.
2954
[ainovi}’s Appeal Brief, paras 197, 300, referring to Trial Judgement, vol. 3, paras 320-325. See also [ainovi}’s
Reply Brief, para. 33.
2955
[ainovi}’s Appeal Brief, para. 198, citing Exh. P2645, para. 58.
2956
[ainovi}’s Appeal Brief, paras 199, 202. See also [ainovi}’s Reply Brief, para. 12.
2957
[ainovi}’s Appeal Brief, paras 200, 202, citing, inter alia, Exh. P683, paras 9, 12, Exh. P684, para. 5.
2958
[ainovi}’s Appeal Brief, para. 201. See also [ainovi}’s Reply Brief, paras 6, 28, 30, 33 where he argues that:
(i) “[t]he allegation ‘leading role’ […] requires consequences on the ground”; (ii) Gaji} heard about the Joint Command
only in the course of his preparation to testify; (iii) Mom~ilo Peri{i}’s complaint concerned only an “attempt” to
establish an alternative chain of command; (iv) Dimitrijevi} denied Crosland’s allegations; and (v) Cveti}’s and
Vasiljevi}’s evidence was unreliable.
2959
Prosecution’s Response Brief ([ainovi}), paras 26, 113-114, referring to Trial Judgement, vol. 3, paras 320-325.
2960
Prosecution’s Response Brief ([ainovi}), para. 113, referring to Trial Judgement, vol. 3, para. 326.
2961
See Trial Judgement, vol. 3, para. 325. See also ibid., vol. 3, paras 320-322.
2962
[ainovi}’s Appeal Brief, para. 203.
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himself from responsibility, when viewed in the context of the other evidence presented at trial,
including Dimitrijevi}’s statement during one of the VJ Collegium meetings,2963 Peri{i}’s
complaint,2964 and the testimony of Petritsch and Jan Kickert, an Austrian diplomat,2965 that
[ainovi} was in charge of coordinating the security forces in Kosovo,2966 the Appeals Chamber
finds that a reasonable trier of fact could have relied on Dimitrijevi}’s statements, as reflected in the
telegram, rather than on his oral testimony. Furthermore, Sainovi} has failed to substantiate his
allegation that information exchanged between intelligence agencies is generally untruthful.
(iv) Conclusion
881.

In light of the foregoing, the Appeals Chamber finds that [ainovi} has not demonstrated any

error in the Trial Chamber’s finding that he had a leadership role during Joint Command meetings
in 1998. The Appeals Chamber therefore dismisses [ainovi}’s arguments in this regard.2967
(c) Meetings in Belgrade in 1998 discussing the Plan for Combating Terrorism
882.

[ainovi} asserts that the Trial Chamber failed to properly evaluate the evidence concerning

the meetings at which the Plan for Combating Terrorism in Kosovo was discussed and the presence
thereat of high-ranking VJ and MUP representatives.2968 In his view, the evidence shows that “the
centre of decision-making regarding the engagement and deployment of the VJ and MUP units was
in Belgrade and that Milo{evi} did not need anybody to provide a ‘crucial link’ between Belgrade
and Kosovo.”2969

2963

Trial Judgement, vol. 3, para. 322, citing Exh. P928, p. 14: “I think that it is a priority to ensure that not even
Šainović, or any other Šainović can solve these problems by lightly deciding to use the units.”
2964
The Trial Chamber considered a complaint by Mom~ilo Peri{i}, VJ Chief of Staff in 1998, about an alternative
chain of command, pursuant to which [ainovi} and Mini} were involved in directing VJ units (Trial Judgement, vol. 3,
para. 319, citing Exh. P717, pp. 2-3). The Appeals Chamber finds [ainovi}’s argument that Peri{i}’s complaint
concerned merely an “attempt” by [ainovi} and Mini} to command the VJ unpersuasive (see [ainovi}’s Reply Brief,
paras 6, 28). While the complaint indeed mentions an “attempt by the civilian part of the Staff to command the Corps”,
it clearly states that “[i]n practice, the commander of the Pri{tina Corps plans what he has been ordered to, and this is at
the request of [[ainovi}] and M[ini}] and the MUP, and so turns into something like a service of theirs, for planning
and execution.”(Exh. P717, pp. 2-3. See also Trial Judgement, vol. 3, para. 654, where the Trial Chamber concluded
that Peri{i}’s complaint “clearly alleged that a parallel chain of command was in operation, rather than just an attempt,
as it referred to what was occurring ‘in practice’.”)
2965
See Trial Judgement, vol. 1, para. 903.
2966
Trial Judgement, vol. 3, para. 326, referring to Wolfgang Petritsch, 1 Mar 2007, T. 10766-10767, Jan Kickert,
7 Mar 2007, T. 11235, Exh. P560, p. 1. See also Trial Judgement, vol. 3, paras 320-321, referring to John Crosland,
Exh. P2645, paras 54, 56, 58.
2967
[ainovi}’s sub-grounds 1 (12) and 1 (18) in their entirety. [ainovi}’s sub-grounds 1(1), 1(13), 1(14), 2(3), 2(5)-2(6),
and 2(8)-2(9) in part.
2968
[ainovi}’s Notice of Appeal, para. 50; [ainovi}’s Appeal Brief, para. 310, referring to Trial Judgement, vol. 1,
paras 992-1004, ibid., vol. 3, paras 136-137, 332.
2969
[ainovi}’s Appeal Brief, para. 315 (emphasis omitted). See also ibid., paras 311-314. [ainovi} also argues that the
Trial Chamber erred in concluding that he had authority over the VJ and the MUP on the basis of his presence at
meetings in Kosovo in May 1998 and at Beli Dvor in Belgrade on 21 July 1998, absent any evidence as to whether he
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883.

In response, the Prosecution submits that [ainovi}’s participation in a number of meetings

with senior political, VJ, and MUP officials at which the Plan for Combating Terrorism in Kosovo
was discussed, demonstrates that he was “an integral part of the senior leadership in Kosovo.”2970 It
adds that [ainovi} submits an alternative interpretation of the evidence without showing any error
in the Trial Chamber’s conclusions and therefore his arguments should be summarily dismissed.2971
884.

The Trial Chamber found that [ainovi}’s attendance at meetings involving the highest

ranking officials in Belgrade and officials entrusted with dealing with the situation in Kosovo was
indicative of his influence and supported the conclusion that he was a political coordinator of the VJ
and the MUP at the relevant time.2972 The Appeals Chamber finds that a reasonable trier of fact
could have reached this conclusion. The fact that the Plan for Combating Terrorism was discussed
at meetings in Belgrade in the presence of high-ranking VJ and MUP officials does not conflict in
any way with the extensive evidence considered by the Trial Chamber as to [ainovi}’s specific role
in Kosovo. Rather, his presence at meetings in Belgrade, combined with his leadership role during
the Joint Command meetings in 1998,2973 reinforces the Trial Chamber’s conclusion of the
importance of his role in ensuring proper coordination between the VJ and MUP forces on the
ground following the adoption of strategic decisions.2974 The Appeals Chamber recalls in this
regard, that the Trial Chamber’s conclusion that [ainovi} was the crucial link between Milo{evi}
who was in Belgrade and the VJ and MUP units operating in Kosovo is to a large extent based on
the finding that [ainovi} was one of the leading members of the Joint Command in 1998.2975
885.

Consequently, [ainovi} has failed to show that the Trial Chamber erred in considering his

participation at meetings at which the Plan for Combating Terrorism in Kosovo was discussed.2976
The Appeals Chamber dismisses sub-ground 2(10) of [ainovi}’s appeal.
(d) [ainovi}’s authority as Chairman of the Commission for Cooperation with the KVM
886.

The Trial Chamber found that, on 19 October 1998, in order to aid the implementation of

the October Agreements, namely the Holbrooke-Milo{evi} Agreement, the KVM Agreement, the

said anything during those meetings ([ainovi}’s Appeal Brief, paras 297-298, referring to Trial Judgement, vol. 3,
paras 302-305).
2970
Prosecution’s Response Brief ([ainovi}), para. 171.
2971
Prosecution’s Response Brief ([ainovi}), para. 170.
2972
Trial Judgement, vol. 3, para. 335.
2973
See Trial Judgement, vol. 3, paras 306-331.
2974
See also infra, sub-section VII.D.2(i).
2975
Trial Judgement, vol. 3, para. 462.
2976
The Appeals Chamber also notes that on the basis of [ainovi}’s visits to Kosovo in May and early June 1998 and
his attendance at the meeting in Beli Dvor on 21 July 1998, the Trial Chamber did not reach any independent
conclusions as to the scope of [ainovi}’s authority over the VJ and the MUP in 1998. [ainovi} has failed to show that
these are findings on which his conviction relies. His arguments are therefore dismissed without detailed consideration.
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NATO-FRY Agreement, and the Clark-Naumann Agreement, the FRY Government established the
Commission for Cooperation with the KVM, headed by Šainović.2977
887.

In relation to [ainovi}’s authority as the Chairman of the Commission, the Trial Chamber

found that:
Milošević was instrumental in [[ainovi}’s] appointment, which in turn enabled Šainović to expand
his role as Milošević’s political representative in Kosovo and to continue liaising not only with the
VJ and the MUP representatives, but also with KVM personnel. Thus, the Chamber finds that, in
his official capacity as the Chairman of the Commission, Šainović was able to continue his
dealings with high-level VJ and MUP officials in Kosovo, in the manner similar to that employed
during 1998. In other words, his dealings with and influence over Pavković and Lukić continued
without interruption. The evidence […] also shows that he was more than simply ‘an exposed
entity of the FRY’ as argued by the Šainović Defence, as he still exhibited authority over all
representatives of the VJ and MUP he came into contact with.2978

888.

The Trial Chamber concluded that in his capacity as Chairman of the Commission for

Cooperation with the KVM, [ainovi} continued to be the political coordinator and the “crucial link”
between Milošević, who was in Belgrade, and the VJ and MUP units operating in Kosovo.2979
(i) [ainovi}’s appointment as Chairman of the Commission for Cooperation with the KVM
889.

[ainovi} argues that the Trial Chamber erred in considering that the “purpose” of the

Commission was to expand his role as Milo{evi}’s representative in Kosovo.2980 He refers to the
reasons for the creation, the composition, and the content of the work of the Commission,2981
asserting that it was “natural” for him, as chairman of the Commission, to be informed of “any
developments” on the ground and to cooperate with VJ and MUP representatives.2982 In this respect,
[ainovi} avers that the conclusion that Milo{evi} appointed him in order to enable him to continue
his interaction with high level VJ and MUP officials in Kosovo is “unfounded”.2983
890.

[ainovi} further claims that the evidence of Michael Phillips and Joseph Maisonneuve

shows that he was discharging his duties in accordance with his function “and/or” that the Trial
Chamber reached conclusions on the basis of the “assumptions and impressions” of these
witnesses.2984 He further submits that the Trial Chamber erred in finding that, as the Chairman of
the Commission, he continued to be the “crucial link” between Belgrade and Kosovo and to act as a

2977

Trial Judgement, vol. 1, paras 921-922.
Trial Judgement, vol. 3, para. 401.
2979
Trial Judgement, vol. 3, para. 462.
2980
[ainovi}’s Appeal Brief, para. 317, referring to Trial Judgement, vol. 3, para. 380.
2981
[ainovi}’s Appeal Brief, paras 318-321.
2982
[ainovi}’s Appeal Brief, paras 322-323. See also ibid., paras 18, 155; [ainovi}’s Reply Brief, para. 12.
2983
[ainovi}’s Appeal Brief, para. 323.
2984
[ainovi}’s Appeal Brief, paras 324-325, citing Trial Judgement, vol. 3, paras 384, 386.
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political coordinator.2985 He claims that this is inconsistent with the Trial Chamber’s prior finding
that the Commission had no command authority over the VJ and the MUP.2986
891.

In response, the Prosecution submits that the Trial Chamber acknowledged that [ainovi}’s

activities at the time were part of his official role and reasonably concluded, on the totality of the
evidence, that Milo{evi} was instrumental in [ainovi}’s appointment as chairman of the
Commission.2987 The Prosecution further contends that it was reasonable for the Trial Chamber to
consider [ainovi}’s activities as Chairman of the Commission as evidence of his significant
contribution to the JCE.2988 According to the Prosecution, [ainovi} merely suggests a different
interpretation of the evidence, repeats his trial submissions, and fails to articulate any error in the
Trial Chamber’s findings. Therefore, the Prosecution claims, his arguments should be summarily
dismissed.2989
892.

The Appeals Chamber notes that, contrary to [ainovi}’s assertion, the Trial Chamber did not

find that the purpose behind the creation of the Commission was to expand [ainovi}’s authority as
Milo{evi}’s representative in Kosovo. Rather, it explicitly stated that the Commission was
established to support the implementation of the October Agreements.2990 [ainovi}’s argument is
based on a misinterpretation of the Trial Chamber’s relevant finding and is therefore dismissed.
893.

Further, [ainovi} misrepresents the Trial Judgement in relation to his appointment as

Chairman of the Commission. Contrary to [ainovi}’s submission, the Trial Chamber did not find
that he was “appoint[ed]” by Milo{evi} “so as to enable him to continue his dealings with high level
2985

[ainovi}’s Appeal Brief, para. 316, referring to Trial Judgement, vol. 3, paras 368-399, 401, 462. See also
[ainovi}’s Appeal Brief, para. 18; [ainovi}’s Notice of Appeal, para. 51.
2986
[ainovi}’s Appeal Brief, paras 18, 152, referring to Trial Judgement, vol. 3, para. 369. [ainovi} further claims that
the Trial Chamber incorrectly evaluated three KVM requests to the FRY and Serbian authorities relating to: (i) the
security of the KVM; (ii) the establishment of a “consular office” in Pri{tina/Prishtina; and (iii) the non-provision by
[ainovi} of information on minefields. He claims that had the Trial Chamber correctly evaluated the “nature of the
[KVM] requests”, it would have found that he “fully cooperated with [the] KVM, within the boundaries of his powers,
which finding would have had a considerable impact upon the assessment of [his] mens rea” ([ainovi}’s Appeal Brief,
paras 500-501, referring to Trial Judgement, vol. 1, paras 944-961, 989, ibid., vol. 3, para. 401; [ainovi}’s Notice of
Appeal, para. 86). It appears that in relation to this submission, [ainovi} further claims that the Trial Chamber “erred in
law in failing to draw conclusions about the facts of relevance for the assessment of [his] responsibility” ([ainovi}’s
Appeal Brief, para. 503). He also submits that the Trial Chamber erred in fact in finding, on the basis of Phillips’
testimony, that the meetings between the KVM and the FRY and Serbian authorities ceased after the Ra~ak/Reçak
incident ([ainovi}’s Appeal Brief, paras 502-503, referring to Trial Judgement, vol. 1, para. 946, Exh. P2521,
paras 69, 73, Exh. 2D239, Exh. P460).
2987
Prosecution’s Response Brief ([ainovi}), paras 174-175, referring, inter alia, to Trial Judgement, vol. 3, paras 380,
401.
2988
Prosecution’s Response Brief ([ainovi}), para. 172, referring to Trial Judgement, vol. 3, paras 400-401, 462.
See also Prosecution’s Response Brief ([ainovi}), paras 174-176, referring, inter alia, to Trial Judgement, vol. 3,
paras 380, 401. The Prosecution adds that the Trial Chamber’s description of the KVM requests to the FRY and Serbian
authorities is irrelevant to [ainovi}’s conviction, as “[t]he [Trial] Chamber did not rely on any alleged findings
regarding [ainovi}’s uncooperativeness with the KVM” in reaching a conclusion on his mens rea (Prosecution’s
Response Brief ([ainovi}), para. 351).
2989
Prosecution’s Response Brief ([ainovi}), paras 172-173.
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VJ and MUP officials in Kosovo.”2991 Rather, the Trial Chamber concluded that Milo{evi} “was
instrumental in this appointment”2992 and that “in his official capacity as the Chairman of the
Commission, Šainović was able to continue his dealings with high-level VJ and MUP officials in
Kosovo”.2993 The Appeals Chamber is equally unpersuaded by [ainovi}’s submission that in
reaching this conclusion the Trial Chamber erred by attributing greater weight to the means and
methods of work of the Commission, than to the circumstances leading to its creation.2994 The Trial
Chamber considered whether in his capacity as Chairman of the Commission, [ainovi} continued to
exercise influence through his dealings with high-level VJ and MUP officials in Kosovo.2995 The
fact that the Commission had no command authority over the VJ and the MUP2996 does not
undermine the Trial Chamber’s conclusion, as [ainovi}’s role was found to be that of a political
coordinator of the forces, rather than of a de jure commander.2997
894.

In addition, the Appeals Chamber finds no error in the Trial Chamber’s reasoning that it was

the nature, rather than the source of [ainovi}’s authority that is determinative for his criminal
responsibility.2998 Consequently, the Appeals Chamber finds no merit in [ainovi}’s arguments that
he was merely performing his duties as a Chairman of the Commission.2999 Nor has [ainovi}
demonstrated that the Trial Chamber erred in its evaluation of the evidence of Phillips and
Maisonneuve, which was based on their personal interactions with [ainovi}.3000
(ii) [ainovi}’s involvement in various incidents
895.

The Trial Chamber considered [ainovi}’s involvement in several incidents as examples of

his authority and ability to exert influence over the VJ and MUP representatives, in his capacity as
Chairman of the Commission for Cooperation with the KVM.3001

2990

Trial Judgement, vol. 1, para. 921.
[ainovi}’s Appeal Brief, para. 323.
2992
Trial Judgement, vol. 3, para. 401 (emphasis added).
2993
Trial Judgement, vol. 3, para. 401.
2994
[ainovi}’s Appeal Brief, para. 323.
2995
Trial Judgement, vol. 3, para. 401.
2996
See Trial Judgement, vol. 3, para. 369.
2997
See Trial Judgement, vol. 3, para. 462.
2998
See Trial Judgement, vol. 3, para. 401.
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The Appeals Chamber further notes that although [ainovi} claims that the Trial Chamber erroneously evaluated the
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896.

One of the incidents concerned the kidnapping of a Serb farmer by the KLA in

Podujevo/Podujeva in December 1998.3002 The Trial Chamber found that an attack to free the
farmer was planned by both the MUP and the VJ. Following a suggestion by Richard Ciaglinski and
Karol John Drewienkiewicz that the KVM contact the KLA and negotiate the release of the farmer,
Du{an Lon~ar, the Head of the Pri{tina Office of the Commission for Cooperation with the
KVM,3003 made a telephone call.3004 Ciaglinski first suspected that Lončar called Šainović for
authorisation, but was later told by Milan Kotur, another member of the Commission for
Cooperation with the KVM,3005 that Lončar had contacted a person at an even higher level of
authority.3006 Ciaglinski testified that he “could only imagine at the time that it was
Mr. Milo{evi}.”3007 On the basis of this evidence, the Trial Chamber concluded that “[i]t does not
matter whether it was Šainović or Milošević whom Lončar contacted since they were in regular
contact with each other.”3008
897.

[ainovi} argues that the Trial Chamber based its conclusion concerning his involvement in

this incident on an assumption. He contends that no reasonable trier of fact could have found that
the question whether Lon~ar spoke to [ainovi} or to Milo{evi} was irrelevant to the assessment of
[ainovi}’s influence over the VJ and MUP representatives.3009 The Prosecution responds that
[ainovi} fails to show any error.3010
898.

The Appeals Chamber considers that since the Trial Chamber relied on Ciaglinski’s

evidence as an example of [ainovi}’s authority as Chairman of the Commission, it was material to
determine whether [ainovi} was involved in the provision of the authorisation sought by Lon~ar.
Evidence of authorisation given by Milo{evi} or someone else, without [ainovi}’s intervention,
could not be reasonably relied upon as showing [ainovi}’s authority. Consequently, the Appeals
Chamber considers that the Trial Chamber erred in relying on this evidence with respect to
[ainovi}’s continued influence over Pavkovi} and Luki} in his capacity of Chairman of the
Commission.3011

3002

Trial Judgement, vol. 3, para. 391.
See Trial Judgement, vol. 1, para. 924.
3004
Trial Judgement, vol. 3, para. 391.
3005
See Trial Judgement, vol. 1, para. 924.
3006
Trial Judgement, vol. 3, para. 391.
3007
Richard Ciaglinski, 17 Nov 2006, T. 6825.
3008
Trial Judgement, vol. 3, para. 391.
3009
[ainovi}’s Appeal Brief, para. 326; [ainovi}’s Reply Brief, para. 47.
3010
Prosecution’s Response Brief ([ainovi}), para. 176.
3011
See Trial Judgement, vol. 3, para. 401.
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899.

The Trial Chamber also considered [ainovi}’s involvement in the incident in Račak/Reçak

on 15 January 1999, in which a large number of Kosovo Albanian men were killed.3012 The Trial
Chamber observed that Pavković and Lukić directly informed Šainović of the incident, whereas
Lon~ar learned about it from Drewienkiewicz.3013 The Trial Chamber concluded that the aftermath
of the incident was closely managed by [ainovi}.3014
900.

[ainovi} alleges an error in the Trial Chamber’s conclusion as, in his view, the evidence did

not show that the aftermath of the Račak/Reçak incident was closely managed by him, but only that
he was informed of the incident.3015
901.

The Appeals Chamber observes that the Trial Chamber noted [ainovi}’s explanation that he

knew that the MUP was preparing to “neutralise” a KLA group and that he decided to become
involved because of the international complications that resulted from it.3016 The Trial Chamber
also noted [ainovi}’s statement that he demanded that an investigative judge come to the scene and
conduct an investigation.3017 In view of this evidence, the Appeals Chamber finds that [ainovi} has
failed to show any error in the Trial Chamber’s conclusions in this regard.3018
902.

Another example considered by the Trial Chamber in the context of [ainovi}’s authority as

Chairman of the Commission concerned an incident in January 1999, when nine VJ soldiers were
taken hostage by the KLA, a group of KLA fighters were detained by the VJ, and FRY and Serbian
special forces were positioned to launch a rescue operation.3019 The Trial Chamber noted that
Wolfgang Petritsch, who was asked to mediate to secure the release of the two groups, confirmed
that while Šainović was the negotiator he dealt with, probably Milošević alone could have made the
relevant decision to release the KLA fighters and that Šainović must have prevailed upon Milošević
to decide in a positive way.3020 Drewienkiewicz testified that Šainović assured the French
Ambassador that “whatever was being contemplated would be put on hold” and that he was content
for the negotiations to continue.3021 The Trial Chamber also considered Ciaglinski’s evidence that

3012

Trial Judgement, vol. 3, para. 395. See also ibid., vol. 3, para. 470.
Trial Judgement, vol. 3, para. 395, referring to Dušan Lončar, P2521, paras 50-51, 55.
3014
Trial Judgement, vol. 3, para. 395.
3015
[ainovi}’s Appeal Brief, para. 328, citing Trial Judgement, vol. 3, para. 395.
3016
Trial Judgement, vol. 3, para. 398, referring to Exh. P605, e-court pp. 731, 735, 760, 763-768, 804.
3017
Trial Judgement, vol. 3, para. 398, referring to Exh. P605, e-court pp. 735, 760, 804.
3018
See Trial Judgement, vol. 3, paras 395, 401.
3019
Trial Judgement, vol. 3, para. 393.
3020
Trial Judgement, vol. 3, para. 393, referring to Wolfgang Petritsch, P2793, T. 7241, 7296, ibid., 2 Mar 2007,
T. 10946.
3021
Trial Judgement, vol. 3, para. 393, citing Karol John Drewienkiewicz, 4 Dec 2006, T. 7745, and referring to ibid.,
4 Dec 2006, T. 7742-7744, Exh. 2D181, p. 4.
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Šainović was very closely involved in arranging for the KVM to visit the detained KLA fighters
and in their subsequent release.3022
903.

[ainovi} argues that the Trial Chamber erred in relying on his involvement in this incident.

He contends that he acted strictly within the limits of his authority as Chairman of the Commission,
and that there is no evidence as to who decided on the VJ involvement and approved the visit to the
imprisoned KLA members.3023
904.

The Appeals Chamber notes that the evidence considered by the Trial Chamber does not

show whether Šainović or someone else took the decision for the special forces not to intervene, or
who authorised the KVM visit to the detained KLA fighters. Nevertheless, the Appeals Chamber
finds that a reasonable trier of fact could have relied on this evidence to the extent that it showed
[ainovi}’s continuous involvement in Kosovo and his dealings with the VJ and MUP
representatives.3024
905.

The Appeals Chamber notes that the Trial Chamber’s conclusion concerning [ainovi}’s

authority over the VJ and MUP representatives finds further support in Lon~ar’s evidence that
[ainovi} would issue specific tasks to MUP and VJ representatives during the Belgrade meetings of
the Commission,3025 even if those tasks were discussed only to the extent that they related to the
work of the Commission,3026 and his evidence that [ainovi}’s authority was among “all the
structures” in Kosovo.3027 It is indicative in this respect that Luki} and Pavkovi} were instructed to
inform [ainovi} of important incidents even before informing their own superiors.3028 The Trial
Chamber also considered Phillips’ testimony that [ainovi} had “some authority” over the activities
of both the VJ and the MUP,3029 and the evidence given by Maisonneuve that [ainovi} was well
appraised of what was happening in Kosovo and that the power to act was, to a great extent, in his
hands.3030 In view of this evidence and notwithstanding the Trial Chamber’s factual error in relation
to [ainovi}’s involvement in the release of the kidnapped Serb farmer, the Appeals Chamber finds
that a reasonable trier of fact could have concluded that in 1999, [ainovi} was able to continue his
dealings with high-level VJ and MUP officials in Kosovo, in a manner similar to that employed
in 1998.
3022

Trial Judgement, vol. 3, para. 394, referring to Richard Ciaglinski, 20 Nov 2006, T. 6878-6879, Exh. P2488, p. 5.
[ainovi}’s Appeal Brief, para. 327, referring to Trial Judgement, vol. 3, para. 393.
3024
See Trial Judgement, vol. 3, para. 401.
3025
Trial Judgement, vol. 3, para. 378, referring to Dušan Lončar, 1 Dec 2006, T. 7691-7692, Exh. P2521, paras 30, 67.
3026
Trial Judgement, vol. 3, para. 378, referring to Dušan Lončar, 30 Nov 2006, T. 7601, Exh. P2521, para. 30.
3027
Trial Judgement, vol. 3, para. 381, citing Dušan Lončar, 30 Nov 2006, T. 7603, and referring to ibid., 30 Nov 2006,
T. 7604, Exh. P2530, para. 8.
3028
Trial Judgement, vol. 3, para. 373, referring to Dušan Lončar, 1 Dec 2006, T. 7652-7654.
3029
Trial Judgement, vol. 3, para. 384, citing Michael Phillips, 19 Mar 2007, T. 11855-11857.
3030
Trial Judgement, vol. 3, para. 387, referring to Joseph Maisonneuve, 6 Mar 2007, T. 11033, Exh. P2772, para. 9.
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(iii) Conclusion
906.

In view of the foregoing considerations, [ainovi} has not demonstrated any error in the Trial

Chamber’s findings that as Chairman of the Commission for Cooperation with the KVM he
continued to exert influence over the VJ and the MUP. The Appeals Chamber is also satisfied that a
reasonable trial chamber could have reached the conclusion that, in his capacity as Chairman of the
Commission for Cooperation with the KVM, [ainovi} could be regarded as having been the
“crucial link” between Milošević, who was in Belgrade, and the VJ and MUP units operating in
Kosovo at the time. The Appeals Chamber therefore dismisses sub-grounds 2(11) and 6(14) of
[ainovi}’s appeal.
(e) [ainovi}’s dealings with Rugova
907.

The Trial Chamber found that in 1999 [ainovi} continued to be the political coordinator of

the forces in Kosovo.3031 In doing so, it considered, inter alia, that during the NATO air campaign
[ainovi} had extensive dealings with Ibrahim Rugova, the leader of the LDK.3032 The Trial
Chamber considered evidence that one of [ainovi}’s tasks was to establish political contacts and
dialogue with Rugova who, according to the Trial Chamber, was under house arrest at the time.3033
The Trial Chamber concluded that [ainovi}’s dealings with Rugova were “not an attempt at
negotiating a solution, but rather a campaign which involved threats to the personal safety of
Rugova and his associates, designed to show that the FRY/Serbian authorities were meeting with
Kosovo Albanians in the hope that this would lead to cessation of the NATO campaign.”3034
908.

The Trial Chamber considered [ainovi}’s extensive dealings with Rugova as an indication

that in 1999 he was the political coordinator of the VJ and MUP forces in Kosovo – a factor
relevant to the assessment of his intent and contribution to the common purpose.3035 It also took into
account the fact that during his meetings with Rugova, [ainovi} was informed about the
commission of crimes against the Kosovo Albanian population.3036
(i) Submissions of the parties
909.

[ainovi} argues that the Trial Chamber erred in finding that his talks with Rugova were not

an attempt at negotiating a solution, but rather a campaign, involving threats against Rugova and his

3031

Trial Judgement, vol. 3, para. 462.
Trial Judgement, vol. 3, para. 462.
3033
Trial Judgement, vol. 3, para. 410. See also ibid., vol. 2, para. 826.
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Trial Judgement, vol. 3, para. 417.
3035
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3036
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associates, in the hope that the talks would lead to a cessation of the NATO campaign.3037 Relying
on the evidence of Adnan Merovci, Rugova’s secretary, and Ljubivoje Joksi}, [ainovi} claims that
the Trial Chamber erred in finding that Rugova and his associates were under house arrest.3038 With
respect to the Trial Chamber’s finding that the meetings with Rugova were merely for propaganda
purposes, [ainovi} submits that the call for the refugees to return and the invitation for dialogue
were an attempt to resolve the situation, and that the Trial Chamber did not explain how the alleged
campaign against Rugova could have led to a cessation of the NATO bombing.3039 [ainovi}
concludes that “his role was inconsequential and reduced to intermediation and arranging meetings
with the highest ranking state officials.”3040
910.

In response, the Prosecution submits that the Trial Chamber’s findings regarding the

meetings between [ainovi} and Rugova were reasonable and supported by the evidence.3041 It
argues that [ainovi} ignores the evidence of Merovci and Rugova that Rugova was in fact under
house arrest.3042 Therefore, the Prosecution argues that [ainovi}’s arguments should be summarily
dismissed.3043
(ii) Analysis
911.

In finding that at the relevant time Rugova was under house arrest, the Trial Chamber relied

on the evidence of Rugova and Merovci who confirmed that in April 1999 they were kept together
with another 15 or 20 people, mainly members of their families, at Rugova’s house.3044 Rugova
explicitly stated that he was unable to move without permission and that at the relevant time he was
willing to leave Kosovo but was unable to do so.3045 Whether Rugova’s associates were able to
leave Kosovo is irrelevant in this respect.3046 Similarly, with regard to the meeting with Milo{evi}
on 1 April 1999 and the press-conferences held at Rugova’s house, the evidence clearly shows that
these events were arranged under pressure, without Rugova’s consent, and despite his

3037

[ainovi}’s Notice of Appeal, para. 36; [ainovi}’s Appeal Brief, para. 244, referring to Trial Judgement, vol. 3,
para. 417.
3038
[ainovi}’s Appeal Brief, paras 245-248, referring to Exh. P2588, paras 46, 49-50, 61-63, 66, 69, Ljubivoje Joksi},
8 Feb 2008, T. 21988-21989, Adnan Merovci, 17 Jan 2007, T. 8528-8529.
3039
[ainovi}’s Appeal Brief, paras 249-251. See also ibid., para. 154.
3040
[ainovi}’s Appeal Brief, para. 252.
3041
Prosecution’s Response Brief ([ainovi}), para. 131.
3042
Prosecution’s Response Brief ([ainovi}), para. 131, referring to Exh. P2588, paras 52, 59-74, Ibrahim Rugova,
Exh. P2613, pp. 10-12, Exh. P2612, T. 4226-4227, 4234-4236, 4253-4255.
3043
Prosecution’s Response Brief ([ainovi}), para. 131.
3044
Trial Judgement, vol. 2, para. 826, referring to Exh. P2588, paras 52, 59-74, Exh. P2613, pp. 10–12, Ibrahim
Rugova, Exh. P2612, T. 4226-4227, 4234-4236, 4253-4255.
3045
Ibrahim Rugova, P2612, T. 4252-4253.
3046
In addition, the Appeals Chamber finds [ainovi}’s references to the period between 24 and 29 March 1999 when,
according to Merovci, Rugova was unwilling to leave Kosovo, to be misguided. The Trial Chamber’s finding
concerning Rugova’s house arrest relates to the month of April and the beginning of May 1999 (Trial Judgement, vol. 2,
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objections.3047 Therefore, such events do not tend to show that the Trial Chamber’s conclusion that
Rugova was under house arrest was unreasonable.
912.

As to whether the meetings with Rugova were arranged in the hope that they would lead to a

cessation of the NATO campaign, [ainovi} merely presents a different interpretation of the
evidence without showing that the Trial Chamber’s conclusion was unreasonable. In view of the
carefully orchestrated meetings which took place while Rugova was under house arrest,3048 the
threats to his personal safety and that of his associates,3049 and the insistence that he demand that
NATO stop the bombing campaign,3050 the Appeals Chamber considers that a reasonable trier of
fact could have concluded that the meetings were arranged in the hope that they would lead to a
cessation of the NATO campaign.
913.

Finally, the Appeals Chamber is not persuaded by [ainovi}’s unsubstantiated submission

concerning the degree of his involvement in the dealings with Rugova. Significantly, the Trial
Chamber found that: (i) [ainovi} met with Rugova a number of times during Rugova’s house arrest,
insisting that Rugova demand that NATO stop the bombing campaign;3051 and (ii) following the
meeting of 5 April 1999, a joint statement was issued confirming the purported readiness of
[ainovi} and Rugova to work together on the political process and on returning displaced persons to
their homes.3052 In view of these findings, the Appeals Chamber is not persuaded that [ainovi}’s
role was “inconsequential” or simply limited to arranging meetings, and thus finds that he has failed
to show that the Trial Chamber’s conclusion in this regard was unreasonable.
914.

Consequently, [ainovi} has failed to demonstrate any error in the Trial Chamber’s

evaluation of the evidence concerning his dealings with Rugova. The Appeals Chamber dismisses
sub-ground 1(25) of [ainovi}’s appeal.
(f) [ainovi}’s participation in meetings in April and May 1999
915.

The Trial Chamber considered that in 1999, [ainovi} continued to liaise between the VJ and

the MUP on the one hand, and Milošević on the other.3053 It relied on this factor, among others, to
find that he was the political coordinator of the forces in Kosovo.3054 The Trial Chamber considered
evidence showing that [ainovi} attended a number of meetings with VJ and MUP officials both in
3047

See Exh. P2613, pp. 10-12, Ibrahim Rugova, Exh. P2612, T. 4226-4228, Exh. P2588, paras 56-57, 63.
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3049
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Trial Judgement, vol. 3, para. 414. See also ibid., vol. 3, para. 412.
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Trial Judgement, vol. 3, paras 412-416.
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Trial Judgement, vol. 3, para. 413. The Trial Chamber further found that on 16 April 1999, [ainovi} gave
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Belgrade and in Kosovo.3055 [ainovi} challenges the Trial Chamber’s evaluation of the evidence in
relation to his attendance at the meetings of 4 April, 13 April, 4 May, 7 May, and 17 May 1999.
(i) MUP Staff meeting of 4 April 1999
916.

[ainovi} argues that the Trial Chamber erred in finding that during a meeting held at the

MUP Staff offices on 4 April 1999, he demonstrated a “leadership role with respect to the use of the
MUP forces in Kosovo” similar to the role he had in summer 1998.3056 He asserts that the Trial
Chamber ignored his late arrival at the meeting and the way in which the other attendants perceived
his participation.3057 He also argues that during the meeting he “simply repeated” what had been
previously said by Obrad Stevanovi}, Head of the PJP,3058 and that his statement that the police
should protect the state territory could not be interpreted as giving directions to the MUP forces.3059
917.

In response, the Prosecution submits that the Trial Chamber’s conclusions regarding

[ainovi}’s participation in the meeting were reasonable and supported by the evidence.3060 It adds
that [ainovi} repeats his trial submissions or provides his own interpretation of the evidence, and
therefore his arguments should be summarily dismissed.3061 The Prosecution further argues that the
similarities in the statements of [ainovi} and Stevanovi} do not undermine the conclusion regarding
[ainovi}’s specific role during the meeting.3062
918.

In reply, [ainovi} submits that if the MUP forces were acting upon Stevanovi}’s directives,

then “[ainovi}’s influence and contribution [cannot] be characterized as significant.”3063
919.

The Trial Chamber concluded that, at the MUP Staff meeting of 4 April 1999, “Šainović

was exhibiting a leadership role with respect to the use of the MUP forces in Kosovo, much like the
one he had during summer 1998 and despite the fact that he was a federal politician not in the
formal chain of command of the republican MUP.”3064 Contrary to [ainovi}’s assertion, the Trial
Chamber explicitly acknowledged [ainovi}’s late arrival at the meeting and the testimony of Miloš
Vojnovi}, Chief of the Prizren SUP,3065 that the purpose of [ainovi}’s visit was to provide
3054
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encouragement.3066 Moreover, the Appeals Chamber considers that the similarities between
[ainovi}’s statement and what was said previously by Stevanovi} in the meeting in no way
undermine the Trial Chamber’s conclusion that [ainovi} exhibited a leadership role. Notably, the
Trial Chamber based its conclusion on the minutes of the meeting which record [ainovi} saying
that “it was necessary for the first stage of anti-terrorist operations to be completed today” and that
“persons who have been detained for perpetrating crimes should be held in custody until they are
taken over by judicial organs.”3067
920.

In addition, the Trial Chamber relied on the evidence of Ljubinko Cveti}, Head of the

Kosovska Mitrovica SUP,3068 who was also present at the meeting. Cveti} testified that, at the
meeting, [ainovi} requested that actions be concluded by the end of that day following which MUP
forces were to proceed to: (i) protect the units at the last attained positions by making trenches and
camouflaging themselves; and (ii) protect and secure the border so as to prevent NATO ground
forces from coming in.3069 In view of this evidence, the Appeals Chamber discerns no error in the
Trial Chamber’s conclusion regarding [ainovi}’s role in the meeting. Equally, the Appeals
Chamber finds unpersuasive [ainovi}’s attempt to interpret his participation at the meeting in
isolation, rather than in the context of the totality of the evidence considered by the Trial Chamber
in finding that his contribution to the common purpose was significant.
921.

Accordingly, [ainovi} has not demonstrated any error in the Trial Chamber’s finding that

during the meeting held at the MUP Staff offices on 4 April 1999, he was “exhibiting a leadership
role” with respect to the use of the MUP forces in Kosovo. The Appeals Chamber dismisses subground 1(19) of [ainovi}’s appeal.
(ii) Meeting of 13 April 1999 with Zlatomir Pe{i}
922.

The Trial Chamber found that on 13 April 1999, Zlatomir Pešić, the Commander of the

Priština Military District, was summoned to a building near the Grand Hotel in Priština/Prishtina
where he was asked about a “detachment in Istok which allegedly formed a detention camp” for
Kosovo Albanians.3070 It noted that Šainović, Anđelković, Pavković, Lazarević, and Stojanović as
well as some MUP Colonels were present at the meeting. The Trial Chamber found that Pešić’s

3066

Trial Judgement, vol. 3, para. 341, referring to Dušan Gavranić, 19 Feb 2008, T. 22719-22720, Miloš Vojnović,
12 Mar 2008, T. 24185–24186, Dragan Živaljević, 3 Apr 2008, T. 24841–24842.
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See Trial Judgement, vol. 1, para. 661.
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Trial Judgement, vol. 3, para. 341, referring to Ljubinko Cvetić, 7 Dec 2006, T. 8085.
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testimony confirmed that Šainović was able to exert influence over the VJ and its high level officers
during the NATO bombing.3071
923.

[ainovi} argues that the Trial Chamber erred in finding that the meeting of 13 April 1999

with Pe{i} was indicative of his position of influence over the VJ.3072 He submits that the Trial
Chamber’s interpretation of Pe{i}’s testimony was erroneous, as apart from being present during the
meeting, [ainovi} neither summoned Pe{i} nor spoke or gave any orders to him.3073
924.

In response, the Prosecution submits that the Trial Chamber’s conclusion was reasonable

and that [ainovi}’s arguments seeking to substitute his own evaluation of the evidence for that of
the Trial Chamber should be summarily dismissed.3074 It adds that Pe{i} was summoned by all those
present at the meeting.3075 The Prosecution contends that [ainovi}’s participation in the meeting,
when viewed in the context of the other evidence presented at trial, shows his “active and detailed
involvement in VJ affairs”.3076
925.

According to Pe{i}’s evidence, on 13 April 1999, he was called to meet with Šainović,

Anđelković, Pavković, Lazarević, and Stojanović as well as with some MUP Colonels.3077 He stated
that those present wanted to know about a “detachment in Istok which allegedly formed a detention
camp” for Kosovo Albanians.3078 Pe{i} confirmed that he was summoned to appear by those present
at the meeting, among them [ainovi}, who were interested in knowing this information.3079 The
Appeals Chamber observes that apart from being present at the meeting, the evidence considered by
the Trial Chamber does not show that [ainovi} issued any instructions or made any statements.
Consequently, while [ainovi}’s presence showed his continuous involvement with VJ issues, it did
not provide support to the Trial Chamber’s finding that he was able to exert influence over the VJ
and its high level officers. Accordingly, the Appeals Chamber finds that the Trial Chamber erred in
relying on [ainovi}’s presence at the meeting of 13 April 1999.
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926.

Consequently, the Appeals Chamber grants sub-ground 1(20) of [ainovi}’s appeal. The

impact of the Trial Chamber’s error on its finding that in 1999 [ainovi} continued to liaise between
the VJ and the MUP on the one hand and Milo{evi} on the other will be addressed below.3080
(iii) Meeting of 4 May 1999 with Milo{evi} and MUP Staff meeting of 7 May 1999
927.

The Trial Chamber found that [ainovi}’s task as a politician was to liaise between the VJ

and the MUP on the one hand, and Milo{evi} on the other, and that this continued in 1999.3081 The
Trial Chamber considered, inter alia, evidence of two meetings which took place on 4 May and
7 May 1999, respectively. In relation to the meeting of 4 May 1999 with Milo{evi}, the Trial
Chamber found that “Šainović either attended or, at the very least, was fully informed about the
contents of [the] meeting where events in Kosovo were discussed”.3082 The Trial Chamber further
found that at the MUP Staff meeting of 7 May 1999, “Šainović was providing approval for [the
MUP] actions and was also issuing instructions and conveying Milošević’s orders.”3083 In reaching
this conclusion, the Trial Chamber relied primarily on the minutes of the meeting recording
[ainovi}’s statement in relation to, inter alia, what was to be done after the completion of
“Operation Jezerce”.3084
928.

[ainovi} argues that there is no evidence that he attended the meeting on 4 May 1999 and

that no reasonable trier of fact could have found that the meeting constituted evidence of his
authority over the VJ and the MUP in 1999.3085
929.

In relation to the MUP Staff meeting of 7 May 1999, [ainovi} asserts that the Trial Chamber

erred in finding that he issued instructions, conveyed Milo{evi}’s orders, and provided approval for
MUP actions.3086 He further argues that the Trial Chamber misinterpreted the content of his
“political speech” at the meeting which, according to him, is inconsistent with the role of someone
directing the MUP actions on a daily basis.3087 He contends that in his speech he merely referred to
the content of the Politika article of which the MUP Staff was already aware3088 and that the Trial
Chamber misinterpreted his statement concerning “Operation Jezerce” as conveying Milo{evi}’s
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See infra, sub-section VII.D.2.(i).
Trial Judgement, vol. 3, para. 337.
3082
Trial Judgement, vol. 3, para. 343.
3083
Trial Judgement, vol. 3, para. 348.
3084
Trial Judgement, vol. 3, para. 346.
3085
[ainovi}’s Notice of Appeal, para. 32; [ainovi}’s Appeal Brief, paras 210, 212, referring to Trial Judgement, vol. 3,
para. 343.
3086
[ainovi}’s Notice of Appeal, para. 33; [ainovi}’s Appeal Brief, para. 213, referring to Trial Judgement, vol. 3,
para. 348. [ainovi} further asserts that he was present only at the beginning of the meeting and therefore no one
reported to him about the events in the field ([ainovi}’s Appeal Brief, para. 214).
3087
[ainovi}’s Appeal Brief, paras 215-217.
3088
[ainovi}’s Appeal Brief, paras 222-223.
3081
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orders, although the operation “commenced and was proceeding without any influence on his
part.”3089
930.

The Prosecution responds that it was reasonable for the Trial Chamber to conclude that

[ainovi} was either present at the 4 May 1999 meeting or was fully informed about it, given that he
referred to the content of the meeting of 4 May 1999 during the meeting of 7 May 1999.3090 In
relation to the 7 May 1999 meeting, the Prosecution submits that [ainovi} repeats his trial
submissions and seeks to substitute his own evaluation of the evidence for that of the Trial
Chamber. Thus, the Prosecution asserts, [ainovi}’s arguments should be summarily dismissed.3091
931.

The Trial Chamber relied on documentary evidence and witness testimony indicating that on

4 May 1999 a meeting took place during which Milo{evi} heard reports from Pavkovi} and
Luki}.3092 It also referred to the minutes of the MUP Staff meeting of 7 May 1999, which show that
[ainovi} was aware of the outcome of the 4 May 1999 meeting, as he made direct reference to the
said reports and the ensuing press statement.3093 The Appeals Chamber is of the view that, on the
basis of this evidence, a reasonable trier of fact could have concluded that [ainovi} was either
present or fully informed about the meeting of 4 May 1999. Further, [ainovi} misstates the Trial
Chamber’s findings in relation to his authority to the extent that the Trial Chamber did not rely on
the meeting of 4 May 1999 in isolation, but in conjunction with [ainovi}’s participation in the MUP
Staff meeting of 7 May 1999.3094
932.

In relation to the MUP Staff meeting of 7 May 1999, the Appeals Chamber, Judge

Tuzmukhamedov dissenting, considers that [ainovi} merely seeks to substitute his own evaluation
of the evidence for that of the Trial Chamber, without showing that the Trial Chamber’s
interpretation of the statement he made during the meeting was unreasonable. The Trial Chamber
specifically referred to [ainovi}’s words setting out the main objectives and tasks in “defending the
country from the aggressor” and the “struggle against terrorism”, including his reference to
Milo{evi}’s order which was to be relayed to “all police commanders as a task assigned by the
Supreme Command.”3095 The Trial Chamber noted the evidence of Miroslav Mijatovi}, the Deputy
Head of the MUP Staff,3096 that [ainovi} was simply reiterating what Milo{evic had said a few days

3089

[ainovi}’s Appeal Brief, para. 219. See also ibid., paras 218, 220.
Prosecution’s Response Brief ([ainovi}), para. 121, referring to Exh. P1996, pp. 1, 4.
3091
Prosecution’s Response Brief ([ainovi}), para. 124.
3092
Trial Judgement, vol. 3, paras 343-344, referring to Exh. P1696, p. 1, Exh. 4D406, Exh. 5D1289, Milovan
Vlajković, 20 Sep 2007, T. 16081-16082, Ljubiša Stojimirović, 26 Oct 2007, T. 17684.
3093
Trial Judgement, vol. 3, para. 344, referring to Exh. P1996, p. 4, Miroslav Mijatović, 13 Feb 2008, T. 22286-22289.
3094
See Trial Judgement, vol. 3, paras 343-348.
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earlier, as published in an article in Politika.3097 However, the Trial Chamber explicitly considered
that [ainovi}’s statement was significantly longer and more detailed than the Politika article.3098
Thus [ainovi}’s assertion that he was merely referring to the Politika article is unsupported by the
evidence and ignores the Trial Chamber’s relevant finding.
933.

As to “Operation Jezerce”, the minutes record [ainovi}’s statement that after the operation

“all detachments of PJP will return to their Secretariats and, in co-operation with the VJ, work on
destroying the remaining terrorist groups.”3099 [ainovi}’s assertion that the operation commenced
and proceeded without his involvement is irrelevant, as the essence of his statement is the action to
be undertaken following the completion of the operation. Consequently, the Appeals Chamber,
Judge Tuzmukhamedov dissenting, finds that a reasonable trier of fact could have concluded that
[ainovi}’s statement constituted more than passing a message of encouragement.3100
934.

Accordingly, [ainovi} has failed to show any error in the Trial Chamber’s findings

concerning the 4 May and the 7 May 1999 meetings. The Appeals Chamber, Judge
Tuzmukhamedov dissenting, dismisses sub-grounds 1(21) and 1(22) of [ainovi}’s appeal.
(iv) Meeting with Milo{evi} on 17 May 1999
935.

The Trial Chamber found that on 17 May 1999, [ainovi} attended a meeting in Belgrade

with, inter alios, Milo{evi}, Ojdani}, Pavkovi}, and Aleksandar Vasiljevi}, Deputy Head of the VJ
Security Administration, where reports of crimes committed against Kosovo Albanian civilians by
the VJ, the MUP, and members of the Scorpions were discussed, including MUP allegations of
crimes committed by the VJ, involving some 800 bodies.3101 The Trial Chamber relied on
[ainovi}’s presence at this meeting in discussing his authority over the VJ and the MUP in 19993102
and in finding that his role as the politician whose task was to liaise between the VJ and the MUP
on the one hand and Milošević on the other, continued in 1999.3103
936.

[ainovi} argues that the Trial Chamber erred in finding that his participation in the

17 May 1999 meeting was indicative of his authority over the VJ and the MUP.3104 He contends
3097

Trial Judgement, vol. 3, para. 347, referring to Miroslav Mijatović, 13 Feb 2008, T. 22287-22289, Exh. 5D1289.
Trial Judgement, vol. 3, para. 348.
3099
Trial Judgement, vol. 3, para. 346, citing Exh. P1996, p. 2.
3100
The Appeals Chamber further considers that the fact that [ainovi} did not stay until the end of the meeting is
irrelevant to the Trial Chamber’s conclusion, which is based not on the length of his attendance but on the content of his
address to the participants (see Trial Judgement, vol. 3, para. 348).
3101
Trial Judgement, vol. 3, paras 350-351.
3102
See Trial Judgement, vol. 3, paras 336-361. See also ibid., vol. 3, para. 467.
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Trial Judgement, vol. 3, para. 337.
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[ainovi}’s Notice of Appeal, para. 34; [ainovi}’s Appeal Brief, para. 225, referring to Trial Judgement, vol. 3,
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that he made only a few comments during the meeting which is inconsistent with his position of
authority over the VJ and the MUP, as established by the Trial Chamber.3105
937.

The Prosecution responds that [ainovi} was an “active participant” in the high level meeting

which was not attended by any MUP general and that it was reasonable for the Trial Chamber to
rely on his participation as evidence of his authority over the VJ and the MUP in Kosovo.3106
938.

The Trial Chamber considered evidence showing that during the meeting on 17 May 1999,

[ainovi}: (i) made the commitment to check whether volunteer groups were present in the “Kosovo
Polje centre”; (ii) stated that people were paying large sums of money in order to obtain VJ or MUP
uniforms and were entering Kosovo illegally in order to loot; and (iii) agreed to the proposal of
having a neutral body to investigate the allegations of crimes made at the meeting.3107 While his
participation may not have been extensive, the Appeals Chamber, Judge Tuzmukhamedov
dissenting, is not persuaded that the Trial Chamber’s reliance on this, among other, evidence as
showing [ainovi}’s role as a politician liaising between the VJ and the MUP on the one hand, and
Milošević on the other, was erroneous. [ainovi}’s speculative assertions that if he had authority
“there would not have been any tension between [the VJ and the MUP]” and that “Milo{evi} would
have given him orders or expected answers from him”3108 fall short of showing that the Trial
Chamber’s interpretation of the evidence was unreasonable.
939.

In light of the foregoing, the Appeals Chamber, Judge Tuzmukhamedov dissenting,

dismisses [ainovi}’s arguments concerning his role in liaising with and influence over the VJ and
MUP forces.3109
(g) Joint Command meeting on 1 June 1999
940.

In finding that [ainovi} was the political coordinator of the forces in Kosovo in 1999, the

Trial Chamber noted that he was able to convey orders and provide approval for certain VJ and
3105

[ainovi}’s Appeal Brief, paras 229, 231-232. See also [ainovi}’s Reply Brief, para. 37. In addition, [ainovi}
submits a number of challenges to the Trial Chamber’s findings in relation to a meeting which took place on
16 May 1999 between Ojdani}, Pavkovi}, Vasiljevi}, Geza Farka{, and Branko Gaji} ([ainovi}’s Appeal Brief, paras
227-228, referring to Trial Judgement, vol. 3, para. 349). Considering that [ainovi} was not present at the meeting, the
majority of his arguments challenge factual findings on which his conviction does not rely. Consequently, these
arguments are dismissed without detailed consideration. [ainovi}’s contention that there is no evidence showing that
Pavkovi} actually informed him that members of the Scorpions were present in Kosovo ([ainovi}’s Appeal Brief,
para. 228) and that the Trial Chamber erred in inferring that arranging for an investigation into the deaths reported
during the meeting was within his authority ([ainovi}’s Appeal Brief, paras 229-230, citing Trial Judgement, vol. 3,
para. 353) are addressed infra, sub-sections VII.D.3.(d) and VII.D.3.(e), respectively.
3106
Prosecution’s Response Brief ([ainovi}), para. 128.
3107
Trial Judgement, vol. 3, para. 351, referring to Aleksandar Vasiljević, Exh. P2600, paras 69-70, Geza Farkaš,
25 Sept 2007, T. 16297, 16329-16330, Branko Gajić, 7 Sep 2007, T. 15290-15291.
3108
[ainovi}’s Appeal Brief, para. 232.
3109
[ainovi}’s sub-ground of appeal 1(23) in part.
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MUP activities.3110 In particular, the Trial Chamber considered evidence showing that [ainovi}
attended the Joint Command meeting of 1 June 1999 in the basement of the Grand Hotel in
Pri{tina/Prishtina.3111 The Trial Chamber concluded that at the meeting, [ainovi} was seen as the
most senior figure and someone who could order the completion of the activities of the joint VJ and
MUP forces.3112 In this regard, the Trial Chamber relied principally on the evidence of Aleksandar
Vasiljevi}, Deputy Head of the Security Administration,3113 Momir Stojanovi}, Head of the Priština
Corps security department,3114 Lazarevi}, and Zoran An|elkovi}, who all attended the meeting of
1 June 1999.3115
941.

In relation to the meeting, [ainovi} argues that the Trial Chamber erred in relying on the

fact that the participants rose when he entered the room and on the impression he created of “being
important” in its assessment of his position and authority.3116 He asserts that Vasiljevi}’s evidence
of [ainovi}’s role was unreliable and inconsistent3117 and claims that, contrary to the Trial
Chamber’s finding, Vasiljevi}, Lazarevi}, Stojanovi}, and An|elkovi} gave different accounts of
the meeting.3118 He avers that the Trial Chamber’s conclusion that he conveyed Milo{evi}’s orders
and that he was a person in a position to order the termination of the MUP and VJ activities due to
the Milo{evi}-Ahtisaari agreement was unreasonable and contradicted by the evidence in the
record.3119 In particular, [ainovi} argues that he could not have ordered the withdrawal of the MUP
and VJ forces on 1 June 1999, given that the Milo{evi}-Ahtisaari agreement was concluded only on
4 June 1999.3120
942.

In response, the Prosecution submits that the Trial Chamber’s conclusions regarding the

1 June 1999 meeting and its assessment of Vasiljevi}’s testimony were reasonable and that
[ainovi}’s arguments repeating his trial submissions should be summarily dismissed.3121 According
to the Prosecution, the evidence clearly shows that at the meeting [ainovi} was referring to an
interim agreement and to the fact that the final agreement was to be signed soon.3122
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Trial Judgement, vol. 3, para. 359.
Trial Judgement, vol. 1, paras 1145, 1150. The Trial Chamber considered evidence of only one meeting of the Joint
Command in 1999. The Appeals Chamber has previously dismissed [ainovi}’s arguments that the meeting of
1 June 1999 was not a meeting of the Joint Command (see supra, sub-section VII.C.3.(c)(viii)).
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943.

In reaching its conclusion on [ainovi}’s participation in the 1 June 1999 meeting, the Trial

Chamber considered Vasiljevi}’s evidence that when Šainović entered the room everyone rose as
well as Stojanović’s explanation that this was standard behaviour in the VJ “when somebody senior
comes in”.3123 The Trial Chamber also relied on Vasiljevi}’s evidence that [ainovi} was “treated
deferentially” by the other participants in the meeting as well as that he presided over and “gave the
distinct impression that he was the head.”3124 Contrary to [ainovi}’s claim, the Appeals Chamber,
Judge Tuzmukhamedov dissenting, finds that a reasonable trier of fact could have relied on this,
among other, evidence in reaching its conclusions with respect to [ainovi}’s authority in 1999.
944.

As to the discrepancies in Vasiljevi}’s evidence, the Trial Chamber noted that in his

statement to [ainovi}’s Defence, Vasiljevi} stated that he did not know what the official function of
[ainovi} was at the meeting of 1 June 1999, but that he “was under the impression that [ainovi}
was ‘to be informed and co-ordinate the eventual problems between the VJ and the MUP, and to
follow the overall situation in Kosovo, keeping Belgrade informed thereof.’”3125 In his testimony in
the S. Milo{evi} case, which was admitted into evidence in the present case, with respect to the Joint
Command meeting of 22 July 1998, Vasiljevi} stated that “[[ainovi}’s] authority was the
commander of the Joint Command and to coordinate the operations of the MUP forces and the
forces of the army of Yugoslavia with regard to a concrete assignment.”3126 The Appeals Chamber
notes that the two statements refer to different Joint Command meetings. Moreover, contrary to
[ainovi}’s assertion, the statements are essentially consistent. In both statements Vasiljevi} was
consistent in his claim as to the nature of [ainovi}’s authority.
945.

Further, in his statement to the [ainovi}’s Defence, Vasiljevi} stated that “[t]he presentation

of [ainovi} at th[e] meeting [of 1 June 1999] was not in a form of issuing a particular order. As a
man of undisputed political authority, he has agreed with what was presented by the Generals of the
Army and MUP.”3127 In his statement to the Prosecution, Vasiljevi} confirmed that [ainovi} agreed
to the plan presented by Luki}, Lazarevi}, and Pavkovi} adding, however, “that the remaining
terrorist groups were to be destroyed in the next 3-4 days and that the organisation of activities in
the filed [sic] and cooperation between the MUP and the army is to be improved.”3128 The Appeals
Chamber notes that in his statement to the Prosecution, Vasiljevi} explicitly said that “[n]obody
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Trial Judgement, vol. 3, para. 355 and fn. 747, referring to Aleksandar Vasiljević, Exh. P2600, para. 80, Momir
Stojanović, 7 Dec 2007, T. 19803-19804.
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stood at attention to receive that as an order, but [[ainovi}’s] word was the last.”3129 The Appeals
Chamber discerns no contradiction between the two statements. Rather, the statement given to the
Prosecution is more detailed as to what [ainovi} actually said during the meeting.
946.

The Trial Chamber further found that the various accounts of the 1 June 1999 meeting were

“largely consistent with each other.”3130 The Appeals Chamber notes that the accounts of Vasiljevi}
and Stojanovi} differ as to the content of [ainovi}’s statements during the meeting. While
Stojanovi} recalled [ainovi} saying that an agreement between the FRY and the international
community would be signed and that the withdrawal of the VJ and MUP forces envisaged in that
agreement would have to commence soon,3131 Vasiljevi} did not mention such a statement.
However, such discrepancy is insignificant considering that both witnesses confirmed that at the
meeting [ainovi} did not issue formal orders3132 and that [ainovi}’s statement concerning the
withdrawal was also confirmed by Lazarevi}’s testimony.3133 Indeed, it was [ainovi}’s statement
concerning the withdrawal of the VJ and MUP forces that the Trial Chamber relied upon in its
finding on [ainovi}’s role during the meeting.3134 An|elkovi} also confirmed that at the meeting
[ainovi} spoke about talks in Belgrade between Martti Ahtisaari, the Finish President,3135 Viktor
Chernomyrdin, the Russian Prime Minister,3136 and Milošević.3137 The Appeals Chamber recalls
that it is not necessary for testimonies that corroborate each other to be identical in all aspects or
describe the same facts in the same way. Corroboration may exist even when some details differ
between testimonies, provided that no credible testimony describes the facts in question in a way
which is incompatible with the description given in another credible testimony.3138 [ainovi} has
failed to show that, notwithstanding the discrepancy between Vasiljevi}’s evidence and that of
Stojanovi} and Lazarevi}, the Trial Chamber was unreasonable in relying upon Vasiljevi}’s
testimony.
947.

The Trial Chamber found that at the meeting of 1 June 1999 [ainovi} was seen as

“somebody who could order that activities of the joint forces cease due to an agreement reached
between Milo{evi} and Martti Ahtisaari”, and consequently concluded “that also in 1999 he was
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Trial Judgement, vol. 3, para. 359.
3131
Momir Stojanović, 7 Dec 2007, T. 19774-19775.
3132
Momir Stojanović, 7 Dec 2007, T. 19775; Aleksandar Vasiljevi}, Exh. P2600, para. 81.
3133
Trial Judgement, vol. 3, para. 356, referring to Vladimir Lazarevi}, 12 Nov 2007, T. 18123.
3134
See Trial Judgement, vol. 3, para. 359.
3135
See Trial Judgement, vol. 1, para. 1215.
3136
See Trial Judgement, vol. 1, para. 1215.
3137
Trial Judgement, vol. 3, para. 358, referring to Zoran An|elkovi}, 30 Aug 2007, T. 14663-14664.
3138
Rukundo Appeal Judgement, para. 76, citing Nahimana et al. Appeal Judgement, para. 428. See also Haradinaj et
al. Appeal Judgement, para. 139; Kupre{ki} et al. Appeal Judgement, para. 31.
3130

379
Case No. IT-05-87-A

23 January 2014

able to convey orders and provide approval for certain VJ and MUP activities.”3139 The Trial
Chamber’s interpretation of the evidence was reasonable. The evidence shows that [ainovi}
informed the participants in the meeting of the forthcoming agreement which envisaged the
withdrawal of the VJ and MUP forces from Kosovo and stated that “all activities should be
terminated as soon as possible.”3140 While in military terms this may not have constituted a formal
order, it was clearly an instruction for what was to be done pursuant to the forthcoming
agreement.3141 The fact that the actual agreement was signed later, does not contradict this
evidence.3142 The binding effect of what was conveyed by [ainovi} is also confirmed by the
reactions of Lazarevi} and Luki}, who expressed dissatisfaction with the decision for withdrawal, as
their units were engaged in combat operations.3143 The extent of [ainovi}’s authority is further
confirmed by his approval of the action in Drenica and his instruction that the cooperation between
the VJ and MUP forces should be improved.3144 [ainovi} has failed to demonstrate an error on the
part of the Trial Chamber.3145
948.

The Appeals Chamber recalls that it has upheld the Trial Chamber’s finding that the meeting

of 1 June 1999 was a meeting of the Joint Command.3146 By the same token, and considering
[ainovi}’s specific statements made during the 1 June 1999 meeting, the Appeals Chamber, Judge
Tuzmukhamedov dissenting, finds that it was reasonable for the Trial Chamber to conclude that
[ainovi}’s authority within the Joint Command in 1998 continued in 1999.
949.

For the foregoing reasons, the Appeals Chamber, Judge Tuzmukhamedov dissenting, finds

that [ainovi} has failed to show an error in the Trial Chamber’s conclusion in relation to his role
during the 1 June 1999 Joint Command meeting. The Appeals Chamber therefore dismisses subgrounds 1(24) and 2(3) of [ainovi}’s appeal.
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(h) [ainovi}’s ability to issue instructions, make proposals, and give suggestions
950.

The Trial Chamber found that Šainović possessed extensive de facto powers over both the

VJ and MUP forces in Kosovo and therefore was able to make proposals, give suggestions, and
issue instructions to both Pavković and Lukić.3147
951.

[ainovi} argues that the Trial Chamber failed to provide a “legal interpretation of the

meaning of the terms instruction, proposal or suggestion” and erred in law in failing to differentiate,
in terms of their respective consequences, between orders and instructions, proposals, and
suggestions.3148 He claims that an order is “legally defined as a method of committing a crime as
part of individual criminal responsibility.”3149 In his view, unlike an order, an instruction, a proposal
or a suggestion do not entail a legal relationship between the party issuing the order and the one
receiving it, with defined responsibilities on both sides.3150
952.

In response, the Prosecution contends that [ainovi}’s submission that the Trial Chamber

conflated his factual contribution to the JCE with the legal concept of ordering is
unsubstantiated.3151 In the Prosecution’s view, given that the Trial Chamber’s assessment of
[ainovi}’s contribution was a factual one, no legal interpretation of the terms “instruction”,
“proposal”, or “suggestion” was required.3152 The Prosecution avers that [ainovi}’s actions evince a
high level of influence which is consistent with the Trial Chamber’s finding that [ainovi} had de
facto, rather than de jure, authority over the VJ and the MUP.3153
953.

In reply, [ainovi} asserts that providing suggestions, proposals, and instructions does not

imply, in itself, a high level of influence.3154
954.

The Appeals Chamber considers that the Trial Chamber was under no obligation to provide

a legal definition of the terms “order”, “instruction”, “proposal”, or “suggestion”, as these terms
were used to describe factual findings rather than to provide a legal qualification of [ainovi}’s acts.
Further, to the extent that [ainovi} suggests that the Trial Chamber conflated the modes of liability
of commission through JCE and ordering, his submission is unsubstantiated. The two are distinct
categories of individual criminal responsibility, each with specific legal requirements. For JCE
liability to arise, it is sufficient that the accused “perform acts that in some way are directed to the
3147
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furthering” of the JCE.3155 Such acts may include giving orders, instructions, proposals or
suggestions as long as they significantly contribute to the commission of the crimes encompassed
by the common purpose.
955.

For the reasons set out above, [ainovi} has not demonstrated a legal error in the Trial

Chamber’s finding that he was able to make proposals, give suggestions, and issue instructions. The
Appeals Chamber dismisses sub-ground 2(7) of [ainovi}’s appeal.
(i) Alleged errors in finding that [ainovi} was the “political coordinator” of the forces in Kosovo
956.

In its assessment of [ainovi}’s participation in the JCE, the Trial Chamber found that:
Šainović possessed extensive de facto powers over both the VJ and the MUP forces in Kosovo. As
such, he was able to make proposals, give suggestions, and issue instructions to both Pavković and
Lukić and thus to the VJ and the MUP respectively. He was the crucial link between Milošević,
who was in Belgrade, and the VJ and MUP units that were operating in Kosovo. His role was,
therefore, that of the political co-ordinator of the forces in Kosovo. He continued to hold it
following the completion of the Plan for Combating Terrorism in October 1998, first as the
Chairman of the Commission for Co-operation with the KVM and then, in the period of the NATO
bombing, both as a member of the Joint Command and as the highest-ranking politician who
continued meeting with Pavković and Lukić, was travelling to Kosovo often, and had extensive
dealings with Ibrahim Rugova. In addition, as seen from the meeting of 7 May 1999 in the MUP
Staff building, he was also relaying Milošević’s orders to the Serbian MUP.3156

957.

Specifically with respect to [ainovi}’s authority over the VJ and the MUP in 1998, the Trial

Chamber concluded that:
[g]iven that politicians liaised with the VJ and the MUP at the time, and given that both of those
organs had to get approval from Milošević, Šainović’s role was pivotal in both giving such
approval and issuing instructions. The various instructions he issued […] reveal that he was indeed
a political co-ordinator of the activities of the VJ and the MUP in Kosovo in 1998.3157

958.

In addition, the Trial Chamber considered that [ainovi} attended: (i) a meeting with

Milo{evi} on 29 October 1998 where the Plan for Combating Terrorism was discussed;3158 (ii) a
meeting at the MUP Staff in Pri{tina/Prishtina on 5 November 1998 where Luki} briefed the
participants on the current situation in Kosovo and on the readiness of the MUP forces to continue
with their duties and tasks;3159 and (iii) a meeting at MUP in Belgrade on 27 November 1998, where
the duties and further engagement of members of the police in Kosovo were defined.3160 The Trial
Chamber found that [ainovi}’s presence at these meetings was “in line” with other evidence
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[ainovi}’s Reply Brief, para. 46.
Kraji{nik Appeal Judgement, para. 695, citing Tadi} Appeal Judgement, para. 229.
3156
Trial Judgement, vol. 3, para. 462. See also ibid., para. 467.
3157
Trial Judgement, vol. 3, para. 331.
3158
Trial Judgement, vol. 3, para. 332. See also supra, sub-section VII.D.2.(c).
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Trial Judgement, vol. 3, para. 333.
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showing that he exerted influence when it came to Kosovo and was a political coordinator of the VJ
and MUP at this time.3161
(i) Submissions of the parties
959.

[ainovi} advances a number of challenges to the Trial Chamber’s findings. He argues that

the Trial Chamber erred in finding that he was the political coordinator of the VJ and MUP units in
Kosovo3162 and that, specifically in relation to 1999, it did not explicitly find that he continued to
perform this function.3163 He asserts that the Trial Chamber failed to explain “the nature and
substance of political coordination”.3164
960.

[ainovi} also claims that the Trial Chamber erred in “characterising [his] role as pivotal in

both giving approval and issuing instructions” to the MUP and the VJ in 1998.3165 He asserts that
Milo{evi} was in daily contact with the highest representatives of the VJ and the MUP and had all
structures at his disposal, with all decisions on the deployment being taken at the highest level and
then forwarded down the chain of command which remained intact both in 1998 and 1999.3166
[ainovi} claims that there are no examples of Milo{evi} being unable to secure approval or give
instructions through the regular chain of command, adding that, with the exception of a reference to
the Politika article,3167 there is no evidence showing that he ever conveyed any order of Milo{evi},
or that he took an independent decision, issued instructions or made suggestions.3168 With respect to
his participation in the meetings of 29 October, 5 November, and 27 November 1998, [ainovi}
claims that no reasonable trier of fact could have relied on this evidence considering the limited
degree of his participation.3169
961.

[ainovi} further argues that in its conclusion that he had extensive de facto powers over the

VJ and the MUP, the Trial Chamber drew inferences based on evidence pertaining to 1998 for the
period throughout 1998 and 1999.3170 He claims that, in the absence of any evidence that he
3161

Trial Judgement, vol. 3, para. 335.
[ainovi}’s Notice of Appeal, para. 10; [ainovi}’s Appeal Brief, para. 22. See also ibid., paras 7-8, referring to Trial
Judgement, vol. 3, paras 331, 335, 462.
3163
[ainovi}’s Appeal Brief, para. 13, referring to Trial Judgement, vol. 1, para. 1144, ibid., vol. 3, paras 336-361.
3164
[ainovi}’s Appeal Brief, paras 17, 19-20; Appeal Hearing, 13 Mar 2013, AT. 174.
3165
[ainovi}’s Appeal Brief, para. 10, referring to Trial Judgement, vol. 3, para. 331.
3166
[ainovi}’s Appeal Brief, paras 11, 284-287, 289, referring, inter alia, to Trial Judgement, vol. 3, paras 487, 710,
\or|e ]ur~in, 15 Oct 2007, T. 16979. See also [ainovi}’s Appeal Brief, para. 175; Appeal Hearing, 11 Mar 2013,
AT. 173.
3167
[ainovi}’s Appeal Brief, paras 11, 224, 288, 290, referring to Trial Judgement, vol. 1, para. 1088; [ainovi}’s Reply
Brief, paras 8, 39; Appeal Hearing, 11 Mar 2013, AT. 175.
3168
[ainovi}’s Appeal Brief, paras 15, 51, 60, 308, referring to Trial Judgement, vol. 3, paras 291-299; [ainovi}’s
Reply Brief, paras 7, 13. [ainovi} adds that the witnesses described only activities that he performed in his capacity as
Chairman of the Commission for Cooperation with the KVM ([ainovi}’s Appeal Brief, paras 51-52).
3169
[ainovi}’s Appeal Brief, para. 12, referring to Trial Judgement, vol. 3, paras 332-335.
3170
[ainovi}’s Notice of Appeal, para. 44; [ainovi}’s Appeal Brief, paras 293-294.
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coordinated the activities of the FRY and Serbian forces in 1999, the Trial Chamber reached
conclusions on the basis of “analogy” with events which occurred in 1998, thus committing an error
of law by misapplying the standard of proof.3171 Specifically with respect to 1999, [ainovi} avers
that the Trial Chamber was presented with evidence concerning only three meetings at which he
had contact with the VJ and the MUP, which according to him does not support the conclusion that
he had extensive powers in Kosovo.3172
962.

In addition, [ainovi} contends that the Trial Chamber’s finding that he was the “crucial

link” between Milo{evi} and the VJ and MUP forces in Kosovo and that therefore he was the
political coordinator of these forces has no basis in the evidence.3173 He claims that the Trial
Chamber ignored evidence that after 24 March 1999 he had only two or three short meetings with
Milo{evi}, always in the presence of other representatives of the state authorities of Serbia and
FRY.3174
963.

Finally, [ainovi} contends that although the Trial Chamber found that he was a coordinator

of the civilian activities in Kosovo, it failed to specify the civilian activities in question.3175
964.

In response, the Prosecution submits that the Trial Chamber used the term “political

coordinator” as a descriptive term, on the basis of its prior findings that: (i) as a leading member of
the Joint Command [ainovi} had extensive powers over the VJ and MUP forces; (ii) he was able to
make proposals, give suggestions, and issue instructions to the forces in Kosovo; and (iii) he was
the crucial link between Milo{evi} and the VJ and MUP units operating on the ground.3176
965.

The Prosecution further submits that on the basis of [ainovi}’s leadership role during the

Joint Command meetings in 1998, the Trial Chamber reasonably concluded that his role in giving
approval and issuing instructions was pivotal.3177 The Prosecution points out that numerous
witnesses testified with respect to [ainovi}’s authority in Kosovo and its source, and that [ainovi}
himself admitted that he served as an intermediary between Milo{evi} and the international

3171

[ainovi}’s Appeal Brief, paras 279-282, referring to Trial Judgement, vol. 3, para. 467. See also [ainovi}’s Reply
Brief, para. 42; Appeal Hearing, 11 Mar 2013, AT. 199-200.
3172
[ainovi}’s Appeal Brief, para. 295, referring to the meetings which took place on 4 April 1999, 7 May 1999, and
1 June 1999. See also [ainovi}’s Reply Brief, para. 43.
3173
[ainovi}’s Notice of Appeal, para. 42; [ainovi}’s Appeal Brief, paras 14-15, 283, referring, inter alia, to Trial
Judgement, vol. 3, paras 331, 335, 462.
3174
[ainovi}’s Appeal Brief, paras 16, 343, referring to Exh. P605, pp. 223-224, 227, 348. See also [ainovi}’s Reply
Brief, paras 48-49; Appeal Hearing, 11 Mar 2013, AT. 176.
3175
[ainovi}’s Appeal Brief, para. 21, referring to Trial Judgement, vol. 3, para. 427.
3176
Prosecution’s Response Brief ([ainovi}), paras 41-42, referring to Trial Judgement, vol. 3, para. 462.
3177
Prosecution’s Response Brief ([ainovi}), paras 27-28, referring to Trial Judgement, vol. 3, paras 309-315, 331.
See also Prosecution’s Response Brief ([ainovi}), para. 169, referring to the Trial Chamber’s findings that [ainovi}
continued to instruct Pavkovi} and Luki} in his capacity as Chairman of the Commission for Cooperation with the
KVM.
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community.3178 The Prosecution adds that the issue is not whether Milo{evi} could have issued
instructions and orders without [ainovi}’s involvement, but rather how it was actually done.3179 It
further argues that the Trial Chamber reached its conclusion on the totality of the evidence and not,
as claimed by [ainovi}, on the basis of his participation in the meetings of 29 October 1998,
5 November 1998, and 27 November 1998.3180
966.

The Prosecution also submits that [ainovi} fails to articulate any error in the Trial

Chamber’s finding that he possessed extensive de facto powers over the VJ and the MUP and that
therefore his submissions should be summarily dismissed.3181 It adds that the Trial Chamber “was
entitled to consider evidence from 1998 to the extent that this evidence was probative of
[[ainovi}’s] powers in 1999.”3182 In this respect, the Prosecution avers that the Trial Chamber
correctly applied the standard of proof, was alert to the difference in the situation in Kosovo
between 1998 and 1999, and correctly concluded that the evidence showed that [ainovi}’s authority
remained undiminished in 1999.3183 The Prosecution further avers that with respect to [ainovi}’s
role in 1999 and particularly during the NATO campaign, the Trial Chamber also relied on:
(i) Vasiljevi}’s evidence that [ainovi} had the “executive command” in Kosovo; (ii) Pe{i}’s
testimony that [ainovi} exerted influence over the VJ; and (iii) the meeting of 1 June 1999 showing
that [ainovi}’s leadership role remained intact.3184
967.

Finally, the Prosecution submits that the Trial Chamber reasonably concluded that [ainovi}

was a leading member of the Joint Command and a crucial link to Milo{evi} in 1999.3185 It contends
that the Trial Chamber’s conclusion that Milo{evi} used [ainovi} to convey orders was based on
the totality of the evidence and that [ainovi}’s claim that the sole basis for the conclusion was the
Politika article should be summarily dismissed.3186 The Prosecution adds that the fact that
Milo{evi} may have been in contact with others does not undermine the conclusion that [ainovi}
served as the crucial link.3187
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vol. 1, paras 1112, 1117, 1183, ibid., vol. 3, paras 339, 341, 348, 356-357, 359, Exh. P2589, Exh. P1989, Exh. P1996,
Exh. P2166, pp. 13-15, Exh. P1281, p. 2, Exh. P2600, para. 80, Ljubinko Cveti}, 7 Dec 2006, T. 8085.
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968.

In reply, [ainovi} submits that the Prosecution’s reference to the totality of the evidence in

showing that he was a political coordinator is misplaced.3188
(ii) Analysis
969.

The Appeals Chamber recalls that the Trial Chamber’s holding that Šainović was “the

political co-ordinator of the forces in Kosovo”,3189 was merely a shorthand label for referring to its
findings on the evidence that Šainović was “one of the leading members of the Joint Command”,
who “possessed extensive de facto powers over both the VJ and the MUP forces in Kosovo” and
“was able to make proposals, give suggestions, and issue instructions to both Pavković and Lukić”,
and “was the crucial link between Milošević, who was in Belgrade, and the VJ and MUP units that
were operating in Kosovo.”3190 Consequently, [ainovi}’s submission that the Trial Chamber failed
to explain “the nature and substance of political coordination”3191 is unsubstantiated. In addition, the
plain reading of the Trial Chamber’s conclusion on [ainovi}’s political coordination clearly shows
that it concerned [ainovi}’s activities both in 1998 and 1999.3192
970.

In finding that [ainovi} was the political coordinator of the VJ and MUP forces in Kosovo

in 1998 and 1999, the Trial Chamber relied on evidence showing [ainovi}’s multiple interactions
with VJ and MUP representatives. It specifically referred to instructions conveyed by [ainovi} to
VJ and MUP members during more than 20 Joint Command meetings held from July through
October 1998.3193 It also noted that, as Chairman of the Commission for Cooperation with the KVM
in late 1998 and early 1999, [ainovi} was issuing specific tasks to MUP and VJ representatives,3194
and instructed Luki} and Pavkovi} to inform him of important incidents even before informing their
own superiors.3195 The Trial Chamber also considered that during the MUP meeting of
4 April 1999, [ainovi} issued directives with respect to the use of the MUP forces in Kosovo3196
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[ainovi}’s Reply Brief, paras 9-10, 41, 44.
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Stojiljkovi} that patrols should be increased on a dangerous road and that “Stojiljkovi} complied with this direction”
(ibid., vol. 3, para. 378); (ii) when Ciaglinski complained to Lon~ar on 24 December 1998 about the lack of information
given to the KVM regarding troop movements, Lon~ar said that while he spoke with Pavkovic and this would be fixed,
it still had be confirmed at a later meeting with [ainovi}, Walker, and the MUP commander (ibid., vol. 3, para. 392);
and (iii) in early January 1999, Šainović was responsible for allowing the KVM to visit detained KLA men who were
being held in the military prison in Ni{ and was very closely involved in arranging the release of the same prisoners
(ibid., vol. 3, paras 393-394).
3195
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and at the MUP Staff meeting of 7 May 1999, in addition to setting out the main objectives and
tasks in “defending the country from the aggressor” and the “struggle against terrorism”, [ainovi}
instructed that after the “Operation Jezerce” “all detachments of PJP will return to their Secretariats
and, in co-operation with the VJ, work on destroying the remaining terrorist groups.”3197 Further,
the Trial Chamber considered that on 17 May 1999 [ainovi} attended a meeting with, inter alios,
Milo{evi}, Ojdani}, and Pavkovi}, at which he: (i) made the commitment to check whether
volunteer groups were present in the “Kosovo Polje centre”; (ii) stated that people were paying
large sums of money in order to obtain VJ or MUP uniforms and were entering Kosovo illegally in
order to loot; and (iii) agreed with the proposal of having a neutral body to investigate the
allegations of crimes made at the meeting.3198 Finally, the Trial Chamber also considered that at the
1 June 1999 Joint Command meeting, [ainovi} instructed Lazarevi}, the Pri{tina Corps
Commander, and Luki}, the Head of the MUP Staff, to finalise the ongoing operations as soon as
possible.3199 In view of this evidence, the Appeals Chamber, Judge Tuzmukhamedov dissenting,
finds that the Trial Chamber’s error in relying on [ainovi}’s presence at the meeting of
13 April 1999 with Pe{i}3200 has no impact on its conclusion that in 1999 [ainovi} continued to
liaise between the VJ and the MUP on the one hand and Milo{evi} on the other.
971.

The Trial Chamber also relied on [ainovi}’s attendance at the meetings of 29 October,

5 November, and 27 November 1998 with other senior politicians and VJ and MUP officers.3201
While the evidence suggests that [ainovi} had a minimal role in these meetings, it was reasonable
for the Trial Chamber to find that his presence thereat was consistent with its finding that he was
the political coordinator of the VJ and the MUP at that time.
972.

Further, [ainovi}’s assertion that the Trial Chamber’s conclusion that he relayed

Milo{evi}’s orders was based solely on the reference he made to the Politika article during the
MUP Staff meeting on 7 May 1999 ignores the totality of the evidence considered and relied upon
by the Trial Chamber. In particular, as recalled above, the Trial Chamber found that [ainovi}
conveyed instructions during the Joint Command meetings in 1998 and 19993202 and was directing
the MUP forces during the meetings on 4 April and 7 May 1999.3203 In light of the Trial Chamber’s
further findings that [ainovi} had a close relationship with Milo{evi} who was also the source of
3197

Trial Judgement, vol. 3, para. 346, citing Exh. P1996, p. 2. See also supra, sub-section VII.D.2.(f)(iii).
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25 Sep 2007, T. 16297, 16329-16330, Branko Gajić, 7 Sep 2007, T. 15290-15291. See also supra,
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Vladimir Lazarević, 12 Nov 2007, T. 18122–18124. See also supra, sub-section VII.D.2.(g).
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Trial Judgement, vol. 3, para. 335. See also ibid., vol. 3, paras 332-334.
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his authority3204 and that both the VJ and the MUP had to get approval from Milo{evi},3205 the
Appeals Chamber, Judge Tuzmukhamedov dissenting, considers that a reasonable trier of fact could
have concluded that [ainovi}’s role was pivotal in both relaying Milo{evi}’s approval and issuing
instructions. Moreover, the Appeals Chamber recalls the Trial Chamber’s finding that the Joint
Command was part of a coordination system by which the VJ and the MUP were able to work
together in Kosovo.3206 Consequently, the Appeals Chamber finds no contradiction between
[ainovi}’s role as a leading member of the Joint Command and thereby the political coordinator of
the VJ and MUP forces in Kosovo and the Trial Chamber’s finding that the VJ and MUP chains of
command remained intact. As [ainovi}’s arguments concerning the reasons behind the
establishment of the Joint Command have been addressed and dismissed,3207 the Appeals Chamber
will not entertain [ainovi}’s related challenges as to whether Milo{evi} could have secured the
implementation of his orders without [ainovi}’s involvement in his capacity of a leading member
of the Joint Command.
973.

As to [ainovi}’s submission that the Trial Chamber erred in finding that he was the “crucial

link” between Milo{evi} and the VJ and MUP units operating in Kosovo, the Appeals Chamber
notes that it was not the number of meetings that took place between Milo{evi} and [ainovi}, but
the nature of [ainovi}’s activities in Kosovo and the source of his authority which were
determinative for the Trial Chamber’s finding. The Appeals Chamber, Judge Tuzmukhamedov
dissenting, finds that [ainovi}’s unsubstantiated submission that no evidence supports the Trial
Chamber’s finding ignores the extensive evidence considered by the Trial Chamber with respect to
both 1998 and 1999.
974.

The Appeals Chamber, Judge Tuzmukhamedov dissenting, finds that [ainovi} has failed to

show an error in the Trial Chamber’s finding that the only reasonable conclusion from the evidence
of his interactions with VJ and MUP officials was that he had extensive powers over the VJ and the
MUP and acted as the political coordinator of these forces in both 1998 and 1999. While the Trial
Chamber acknowledged that “the direct evidence of [[ainovi}’s] activity in influencing and coordinating the activities of the forces of the FRY and Serbia in 1999 is not as extensive as that
relating to 1998”, it was persuaded that the evidence indicated that his authority and influence
remained undiminished in 1999.3208 The Appeals Chamber, Judge Tuzmukhamedov dissenting,
finds that, contrary to [ainovi}’s assertion, nothing in the Trial Chamber’s reasoning suggests that it
misapplied the standard of proof or that it reached its conclusion on the basis of an “analogy” with
3204

See supra, sub-section VII.D.2.(a).
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See supra, sub-section VII.C. (in particular, sub-sections VII.C.1.(d), VII.C.2.(c)(viii), and VII.C.3.(c)(ix)).
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[ainovi}’s actions in 1998. Rather, the Trial Chamber acknowledged the differences in the
evidence, emphasising that the evidence of [ainovi}’s activity in 1999 showed his continuous
involvement with the province and interaction with VJ and MUP officials. [ainovi}’s argument in
this regard is therefore dismissed.
975.

Finally, the Trial Chamber found that [ainovi} was the political coordinator of both civilian

and military activities in Kosovo.3209 Read in context, the Appeals Chamber understands the
reference to civilian activities to be in relation to [ainovi}’s coordination of the MUP forces in the
province. The Appeals Chamber recalls in this respect that the Trial Chamber extensively discussed
evidence showing [ainovi}’s de facto authority over the MUP and VJ forces in Kosovo and that
[ainovi}’s conviction rests on the finding that he influenced and coordinated the activities of those
forces.3210 Consequently, [ainovi}’s argument that the Trial Chamber failed to specify the civilian
activities which he coordinated is dismissed.
976.

In light of the foregoing, the Appeals Chamber, Judge Tuzmukhamedov dissenting, finds

that [ainovi} has not demonstrated an error in the Trial Chamber’s finding that he was the political
coordinator of the VJ and MUP forces in Kosovo both in 1998 and 1999. The Appeals Chamber
therefore dismisses sub-grounds 1(1), 2(2), and 2(4) of [ainovi}’s appeal.
(j) Alleged error of law in the evaluation of evidence regarding [ainovi}’s authority
977.

[ainovi} claims that the Trial Chamber erred in law “by making a selection of witnesses and

testimonies in an inadmissible manner, by disregarding the procedural principle of direct
presentation of evidence, by drawing conclusions based on assessment of probability rather than
beyond a reasonable doubt.”3211 In response, the Prosecution submits that the Trial Chamber
correctly applied the standard of proof.3212
978.

The Appeals Chamber notes that the Trial Chamber correctly articulated the standard of

proof beyond reasonable doubt.3213 [ainovi}’s general and unsubstantiated allegations that the Trial
Chamber misapplied the standard of proof “by drawing conclusions based on assessment of
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probability”3214 are insufficient to show an error. The Appeals Chamber therefore dismisses
[ainovi}’s argument.3215
(k) Alleged errors in finding that [ainovi}’s contribution to the common purpose was significant
979.

[ainovi} challenges the Trial Chamber’s conclusion that he made a significant contribution

to the common purpose of the JCE.3216 He asserts that the Trial Chamber failed to explain how a
political coordinator could contribute to the accomplishment of the JCE objective3217 and that the
conclusion that he was “the person Milo{evi} used to orchestrate the events” is erroneous as it
misinterprets the state organisation, suggesting that the state was “Milo{evi}’s private property”.3218
He claims that “the modality and extent of Milo{evi}’s influence over the position and role of
[ainovi}” should be interpreted in a context “which is typical of any state organization and carries
no criminogenic implications whatsoever.”3219 He further argues that there is nothing inherently
illegal in holding confidential political conversations with state officials.3220 [ainovi} maintains that
he acted within his powers stipulated by the FRY Constitution.3221
980.

[ainovi} also argues that he did not coordinate the VJ and MUP forces “especially not after

24 March 1999”, and that there is no evidence showing that his activities had any effect on the
events on the ground.3222 In particular, [ainovi} contends that the Trial Chamber erred in
concluding, on the basis of a single meeting which took place close to the end of the war on
1 June 1999, that he had influence over the events in the field during the period the crimes were
committed.3223
981.

In response, the Prosecution submits that the Trial Chamber’s conclusion that [ainovi}

made a significant contribution to the JCE was reasonable and supported by the totality of the
evidence.3224 It argues that the finding that [ainovi} was the person Milo{evi} used to orchestrate
the events is accurate and “does not imply absence of state institutions”.3225 Further, the Prosecution
claims that there is no requirement that all of [ainovi}’s activities in Kosovo were criminal, but
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rather that they furthered the execution of the common purpose.3226 The Prosecution points out that
[ainovi} contributed to the JCE by coordinating the forces in Kosovo, conveying Milo{evi}’s
instructions, and providing his own instructions, including in 1999 when he exerted influence over
the VJ and the MUP through his involvement with the Commission for Cooperation with the KVM
and through participation in MUP and Joint Command meetings.3227
982.

With respect to [ainovi}’s submission that his actions had no effect on the events, the

Prosecution refers to the Trial Chamber’s findings that [ainovi} had extensive de facto authority
over the VJ and MUP forces in Kosovo, serving as the “crucial link” with Milo{evi}, and
coordinated the activities of these forces, including through 1999.3228 The Prosecution also responds
that the Trial Chamber considered evidence showing that VJ operations were planned at the request
of [ainovi} and Mini}, and that [ainovi} was known as the man “directly responsible for events in
Kosovo.”3229 The Prosecution maintains that the conclusion concerning [ainovi}’s leadership role
was based on the totality of the evidence and was not limited, as suggested by [ainovi}, to the
1 June 1999 meeting.3230
983.

In relation to [ainovi}’s contribution to the common purpose, the Trial Chamber observed

that [ainovi}’s political coordination of the forces in Kosovo, through the provision of suggestions
and instructions, was in pursuit of the ultimate goal of retaining control in Kosovo.3231 In view of
this reasoning, the Appeals Chamber, Judge Tuzmukhamedov dissenting, finds that the Trial
Chamber adequately explained the nature of [ainovi}’s contribution to the common purpose as a
political coordinator of the VJ and MUP forces in Kosovo, which were used by the members of the
JCE to carry out the crimes.3232 Consequently, the Appeals Chamber, Judge Tuzmukhamedov
dissenting, finds no merit in [ainovi}’s contention that the Trial Chamber failed to explain the
nature of his contribution to the common purpose.
984.

The Appeals Chamber also finds no merit in [ainovi}’s submission that the Trial Chamber

misinterpreted the state organisation. It is clear from the context that the Trial Chamber’s reference
to [ainovi} as “the person Milošević used to orchestrate the events in Kosovo”3233 is merely a
summary of the Trial Chamber’s prior findings that [ainovi} was one of Milo{evi}’s closest
associates3234 and his representative in Kosovo, relaying his instructions.3235 Moreover, in reaching
3226

Prosecution’s Response Brief ([ainovi}), para. 143, citing Kraji{nik Appeal Judgement, para. 218.
Prosecution’s Response Brief ([ainovi}), paras 144-146.
3228
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3229
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its findings the Trial Chamber was mindful that “civilian involvement in meetings with military and
police leaders during a time of war or emergency is a generally appropriate activity”.3236
985.

As to [ainovi}’s assertion that he was acting within his constitutionally determined powers,

the Appeals Chamber recalls that while JCE liability requires that the accused has made a
significant contribution to the commission of the crime, there is no requirement for such
contribution to be criminal per se. The Appeals Chamber has repeatedly held that the contribution
“need not involve commission of a specific crime” under the Statute.3237 [ainovi}’s submission is
thus dismissed.
986.

The Appeals Chamber notes that [ainovi}’s argument that he did not coordinate the VJ and

MUP forces, particularly not after 24 March 1999 when the NATO air campaign commenced, was
considered at trial.3238 However, the Trial Chamber took into account [ainovi}’s participation in a
number of meetings, including the MUP Staff meetings on 4 April and 7 May 1999,3239 and the
Joint Command meeting of 1 June 1999.3240 Apart from repeating his trial submissions, [ainovi}
has failed to address the Trial Chamber’s reasoning or to show any error. His argument is therefore
dismissed.
987.

With respect to [ainovi}’s argument that none of his statements had any effect on the events

in Kosovo, especially after 24 March 1999, the Appeals Chamber recalls that:
the contribution to the JCE “may take the form of assistance in, or contribution to, the execution of
the common purpose,” and that it is not required that the accused physically committed or
participated in the actus reus of the perpetrated crime. It is sufficient that the accused “perform
acts that in some way are directed to the furthering” of the JCE in the sense that he significantly
contributes to the commission of the crimes involved in the JCE.3241

988.

The Trial Chamber found that [ainovi}’s “purpose was to co-ordinate the forces in Kosovo,

convey Milošević’s instructions for the activities of the various actors there, and provide his own
suggestions and instructions to these actors”.3242 The Trial Chamber further found that there was “a
clearly discernible pattern” of crimes committed in Kosovo by the FRY and Serbian forces and that
3235
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the crimes “were not committed in a random and un-orchestrated manner, but rather according to a
common purpose.”3243 The Appeals Chamber has already upheld elsewhere in this Judgement the
Trial Chamber’s findings that [ainovi} had extensive de facto authority over the VJ and MUP
forces in Kosovo both in 1998 and 1999 and that he was the link between Milo{evi} and those
forces.3244 Considering the Trial Chamber’s finding that JCE members used VJ and MUP forces
under their control to carry out the crimes charged,3245 a reasonable trier of fact could have
concluded that [ainovi}, as the political coordinator of those forces, including through his leading
role in the Joint Command in 1999,3246 furthered the execution of the common purpose. The
Appeals Chamber recalls that not every type of conduct would amount to a significant contribution
to the common purpose, thus giving rise to JCE liability.3247 However, [ainovi} has failed to
demonstrate that, in the circumstances of this case, no reasonable trier of fact could have come to
the conclusion that his role in coordinating the MUP and VJ activities in Kosovo was significant
enough to give rise to his criminal responsibility.3248
989.

For the reasons set out above, the Appeals Chamber, Judge Tuzmukhamedov dissenting,

finds that [ainovi} has not demonstrated any error in the Trial Chamber’s findings that his
contribution to the common purpose was significant. The Appeals Chamber dismisses sub-ground
2(1) of [ainovi}’s appeal in relevant part.
3. Alleged errors in finding that [ainovi} had the intent to forcibly displace part of the Kosovo
Albanian population
990.

The Trial Chamber found that:
[t]he information received by Šainović before and during the NATO air campaign is important
evidence for the determination of his responsibility, because knowledge of the commission of
crimes by individuals associated with an accused, combined with continuing participation in joint
operations with those individuals, can be conclusive as to an accused’s intent.3249
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991.

The Trial Chamber further found that [ainovi} was well aware of displacements and crimes

taking place in Kosovo in 19983250 and continued to acquire information on the commission of
crimes, including forcible displacement, throughout 1999.3251 It concluded that the only reasonable
inference on the evidence was that “Šainović had the intent to forcibly displace part of the Kosovo
Albanian population, both within and without Kosovo, and thereby change the ethnic balance in the
province to ensure continued control by the FRY and Serbian authorities over it.”3252
992.

[ainovi} asserts that the Trial Chamber erred in finding that he shared the intent to forcibly

displace part of the Kosovo Albanian population.3253 In particular, [ainovi} claims that the Trial
Chamber failed to apply the correct legal standard in determining his mens rea3254 and erred in
finding that he: (i) was of the view that the Kosovo Albanian population did not belong in
Kosovo;3255 (ii) knew of the commission of crimes by VJ and MUP forces in 1998 and during the
NATO campaign in 1999;3256 and (iii) made little effort to ensure that the crimes were prevented or
dealt with.3257
(a) Alleged error of law with respect to [ainovi}’s mens rea
993.

[ainovi} argues that the Trial Chamber failed to establish that he had the requisite mens rea

for the crimes committed by the “direct/principal and intermediary perpetrators” and instead applied
a “strict liability test”.3258 He contends that in the absence of direct evidence with regard to his state
of mind, the Trial Chamber could not have relied on his knowledge of crimes and on his failure to
prevent or punish them because on the basis of such evidence “an entire palette of other
conclusions” was available to the Trial Chamber.3259
994.

The Prosecution responds that [ainovi}’s arguments should be summarily dismissed as he

fails to identify the challenged legal or factual findings and fails to offer any alternative inference
that was available on the evidence.3260 The Prosecution maintains that it was sufficient that [ainovi}
shared with the other JCE members the intent that the crimes forming part of the common criminal
purpose be carried out. Thus, the Prosecution argues, the Trial Chamber was not required to make
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specific findings on [ainovi}’s mens rea with respect to every act of forcible transfer and
deportation.3261
995.

To the extent that [ainovi} argues that the Trial Chamber erroneously relied on

circumstantial evidence in determining his mens rea, the Appeals Chamber finds [ainovi}’s
arguments to be without merit. The Appeals Chamber recalls that intent can be proved through
inference from circumstantial evidence.3262 When inferring intent from circumstantial evidence, it
must be the only reasonable inference based on the evidence.3263 [ainovi} has failed to demonstrate
that the Trial Chamber erred in finding that the only reasonable conclusion, based on this evidence,
was that he shared the intent to forcibly displace part of the Kosovo Albanian population. His broad
submission that “an entire palette of other conclusions” was available on the evidence is plainly
insufficient to discharge his burden on appeal.
996.

Further, [ainovi} has failed to substantiate his assertion that the Trial Chamber applied a

“strict liability” standard. The Trial Chamber correctly articulated the requisite mens rea for the first
category of JCE, explaining that it had to be proved “that the accused shared with the other joint
criminal enterprise members the intent to commit the crime or underlying offence.”3264 It further
concluded that the common purpose of the JCE was to ensure continued control by the FRY and
Serbian authorities over Kosovo and that this common purpose was to be achieved by forcibly
displacing the Kosovo Albanian population both within and outside Kosovo.3265 The Trial Chamber
then inferred, based on circumstantial evidence, that [ainovi} shared the intent to forcibly displace
part of the Kosovo Albanian population.3266 [ainovi} has failed to show that in doing so the Trial
Chamber erred in the application of the legal standard.
997.

On the basis of the foregoing, the Appeals Chamber dismisses sub-ground 3(5) of

[ainovi}’s appeal.
(b) [ainovi}’s state of mind in relation to Kosovo and Kosovo Albanians
998.

The Trial Chamber found that [ainovi} was of the view that the Kosovo Albanian

population did not belong in Kosovo.3267 In reaching this conclusion, the Trial Chamber relied on
Michael Phillips’ testimony that during one of their meetings in November 1998, [ainovi} stated
3261
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that Kosovo was a Serbian homeland and the cradle of Serbian civilisation and that he felt that the
Kosovo Albanian people had no desire to co-exist with the Serbs.3268
999.

[ainovi} asserts that the Trial Chamber’s finding that he was of the view that the Kosovo

Albanian population did not belong in Kosovo was erroneous.3269 In support of his submission,
[ainovi} refers to the evidence of Shaun Byrnes, Du{an Lon~ar, and Wolfgang Petritsch, and claims
that the Trial Chamber misinterpreted the evidence of Phillips.3270
1000. In particular, [ainovi} relies on the evidence given by Byrnes and Petrisch that he was
always cooperative and genuinely seeking to find a political solution, including at the Rambouillet
conference.3271 He claims that the Trial Chamber based its conclusion on one statement by Phillips
disregarding the fact that the witness also testified that “[ainovi} was in favour of the co-existence
of Serbs and Albanians in Kosovo, that he was in favour of a political solution, […] hoped that such
a solution was feasible and that an agreement had to be worked on.”3272 [ainovi} concludes that in
light of the reliable evidence showing that he was in favour of a political solution and was seeking
to resolve the Kosovo issue through negotiations, the Trial Chamber’s conclusion that he had the
intent to forcibly displace part of the Kosovo Albanian population was unreasonable.3273 In
addition, [ainovi} argues that the Trial Chamber erred in law in attributing undue weight to the
evidence of witnesses who did not have “direct insight into his state of mind”.3274
1001. In response, the Prosecution submits that [ainovi}’s arguments warrant summary
dismissal.3275 The Prosecution contends that [ainovi}’s cooperation with the international
representatives prior to the NATO campaign was taken into consideration by the Trial Chamber,3276
and that none of the evidence cited by him demonstrates that he was involved “in finding a
negotiated outcome once the JCE was being implemented.”3277 The Prosecution also claims that the
frequency of witness encounters with [ainovi} is not determinative as to the weight to be given to
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their evidence.3278 With respect to the evaluation of Phillips’ testimony, the Prosecution submits
that “the fact that [ainovi} might have appeared to support a political outcome at one time does not
outweigh the fact that he said to Phillips that the Kosovo Albanian population did not belong in
Kosovo.”3279
1002. The Trial Chamber accepted Phillips’ evidence that, during one of their meetings in
November 1998, Šainović stated that ethnic Albanians did not belong in Kosovo, that Kosovo “was
the Serbian homeland and the cradle of Serbian civilisation” and “belonged to the Serbian people
and that the Albanian people had no desire to co-exist with them.”3280 While the Trial Chamber did
not explicitly refer to this evidence in its analysis of [ainovi}’s mens rea,3281 it noted that it had
taken “all the relevant evidence into account” in reaching its finding. In these circumstances, the
Appeals Chamber considers that this evidence was indeed taken into account by the Trial Chamber
as part of the body of evidence relevant to the determination of [ainovi}’s intent.3282
1003. With respect to [ainovi}’s state of mind in relation to Kosovo and Kosovo Albanians, the
Trial Chamber also explicitly considered Phillips’ evidence that Šainović was sincere about trying
to find a strategy for the co-existence of the Serbian and Kosovo Albanian population in
Kosovo.3283 It also took into account: (i) the evidence of Byrnes that [ainovi} thought that the
situation in Kosovo should be resolved by political means;3284 (ii) Petritsch’s testimony that
[ainovi} was ready to achieve an agreement by peaceful means on the basis of the October
Agreements, at least up until the Račak/Reçak incident,3285 including that at the Rambouillet
negotiations he listened and tried to provide answers to the demands made by the international
community;3286 and (iii) Lon~ar’s evidence that [ainovi} tried to form multi-ethnic police forces to
protect villages and to improve the relationship with the Kosovo Albanians.3287 Moreover, in its
finding on [ainovi}’s intent, the Trial Chamber explicitly recalled its conclusion that [ainovi} was
not obstructive at Rambouillet.3288
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1004. In view of the above, and in light of the fact that a trial chamber is not required to refer to
every piece of evidence on the record,3289 the Appeals Chamber is not persuaded by [ainovi}’s
argument that the Trial Chamber ignored evidence indicating that he was in favour of resolving the
situation in Kosovo through political means. To the extent that [ainovi} argues that the Trial
Chamber erred in accepting Phillips’ testimony that [ainovi} had stated that the Kosovo Albanian
population did not belong in Kosovo, the Appeals Chamber finds no error. Moreover, absent any
further mention in the Trial Judgement of Phillips’ testimony with regard to [ainovi}’s state of
mind in relation to Kosovo and Kosovo Albanians, it is apparent that the Trial Chamber attributed
minimal, if any, weight to that evidence. In this regard, the Appeals Chamber observes that the Trial
Chamber’s conclusion regarding [ainovi}’s intent rested primarily on two bases: (i) his knowledge
of the commission of crimes by individuals associated with him; and (ii) his continuing
participation in joint operations with those individuals.3290 The Trial Chamber specifically recalled
the evidence showing [ainovi}’s knowledge of displacement and crimes committed in 1998 and
1999 by the VJ and MUP forces.3291
1005. Further, the Trial Chamber explicitly acknowledged that [ainovi} was cooperative with the
international representatives at least until the Podujevo/Podujeva and Račak/Reçak incidents in
December 1998 and January 1999,3292 respectively, as well as during the Rambouillet negotiations
in February 1999.3293 However, such evidence is not sufficient to demonstrate an error in the Trial
Chamber’s finding that [ainovi} had the requisite intent at the time when the crimes encompassed
by the common purpose were committed, notably between March and May 1999.3294 Thus,
[ainovi} has failed to show that, notwithstanding his cooperation with the international
representatives, the Trial Chamber’s overall conclusion on his intent is one which no reasonable
trier of fact could have reached beyond a reasonable doubt.
1006. Finally, [ainovi} has failed to substantiate his submission that the Trial Chamber erred in
law in weighing the evidence before it. His general allegation is insufficient to show that the Trial
Chamber abused its discretion in evaluating the credibility and reliability of the witnesses’
testimony.
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1007. Accordingly, [ainovi} has not demonstrated any error in the Trial Chamber’s finding on his
state of mind in relation to Kosovo and Kosovo Albanians. The Appeals Chamber therefore
dismisses sub-grounds 3(1) and 3(4) of [ainovi}’s appeal.
(c) [ainovi}’s knowledge of the commission of crimes in 1998
1008. The Trial Chamber found that [ainovi} was aware of displacements and crimes committed
in Kosovo in 1998. In particular, it held that Šainović knew that the heavy-handed approach of the
FRY and Serbian forces resulted in the displacement of over 200,000 people and that “he would
have been well able to predict the repetition of this situation” in 1999.3295
(i) Submissions of the parties
1009. [ainovi} submits that the Trial Chamber erred in law by impermissibly relying on its
findings pertaining to 1998 to establish the commission of crimes in 1999.3296 He argues that the
appearance of refugees and the crime of forcible displacement have no elements in common, and
that therefore the movement of refugees in 1998 cannot serve as an indication of the forcible
displacement which occurred the following year or, indeed, of his knowledge thereof.3297 In this
respect, [ainovi} claims that his mens rea was established “exclusively by analogy”.3298 [ainovi}
also challenges the Trial Chamber’s findings concerning the events in 1998, in which it found
excessive and indiscriminate force was used by the VJ and the MUP. He avers that such events only
amounted to “reminiscences of a conflict which do not contain elements of crime”.3299 According to
[ainovi}, not only was there no evidence that either deportation or forcible transfer was committed
in 1998, but the state authorities assisted the return of refugees.3300 He adds that the Trial Chamber
erroneously relied upon the events in 1998, which it designated “crimes”, in finding his knowledge
of crimes and consequently his mens rea.3301 He further claims that the events from 1998 “bear no
resemblance to the events of 1999 either by their major characteristics, the manner of their
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execution, the scale or circumstances in which the events took place.”3302 Thus, he argues,
awareness of crimes committed in 1998 cannot serve to show the “predictability of crimes
[committed] in 1999 which differ in all important components.”3303
1010. [ainovi} also challenges the Trial Chamber’s conclusion that on the basis of the excessive
and disproportionate force used by the FRY and Serbian forces in 1998, which resulted in the
displacement of over 200,000 civilians, he would have been able to predict the reoccurrence of this
situation in 1999.3304 [ainovi} points to the Trial Chamber’s prior finding that the specific reasons
for the movement of people may have varied and included the continuing combat operations
between the KLA and the FRY and Serbian forces.3305
1011. In response, the Prosecution submits that the Trial Chamber reasonably found that [ainovi}
was aware that the excessive and indiscriminate force used by the FRY and Serbian forces in 1998
caused the displacement of over 200,000 civilians and that these forces committed crimes against
civilians.3306 The Prosecution contends that [ainovi}’s knowledge came from multiple sources,
including: (i) the time he spent in Kosovo during the second half of 1998;3307 (ii) “FRY/Serbian
information, and from repeated and concordant reporting of crimes”;3308 (iii) discussions held
during at least 24 Joint Command meetings;3309 (iv) reports received in his capacity as Chairman of
the Commission for Cooperation with the KVM;3310 and (v) information received from international
interlocutors on the use of excessive and disproportionate force by the FRY and Serbian forces.3311
1012. The Prosecution further argues that, to infer [ainovi}’s mens rea, the Trial Chamber
reasonably relied on [ainovi}’s knowledge of the massive displacement of civilians caused by the
excessive and indiscriminate use of force in 1998, among other factors, as it “served as a clear
warning that a similar use of force would lead to the same outcome.”3312 The Prosecution argues
3302
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that the fact that the crimes in 1998 were committed “on a lower and less systematic scale” than
those in 1999 has no impact on “[ainovi}’s knowledge of the continuing risk of crimes.”3313 It
maintains that according to the Trial Chamber, the use of such force was the main cause of the
displacement in 1998 and not legitimate combat activity alone.3314
1013. In reply, [ainovi} claims that the proposition “that every crime is a warning of other crimes
is unsustainable.”3315
(ii) Analysis
1014. The Appeals Chamber is concerned that, in relying on Šainović’s knowledge of events
which occurred in 1998, the Trial Chamber used language suggesting that it might have erred in law
in relation to the mens rea standard for JCE I. In particular, the Trial Chamber’s reference to
[ainovi}’s ability “to predict” the situation in 19993316 resembles the foreseeability standard
embedded in the mens rea for JCE III.3317 Pursuant to JCE I, the accused must share the intent for
the commission of the crimes alleged in the Indictment and not merely foresee their occurrence.3318
In assessing whether the Trial Chamber indeed applied an erroneous mens rea standard, the Appeals
Chamber will consider the broader context of the Trial Chamber’s findings.
1015. The Appeals Chamber observes that, in reaching its conclusion on [ainovi}’s mens rea
under JCE I, the Trial Chamber clearly required that [ainovi} had knowledge of, as opposed to
ability to foresee, the commission of crimes and shared the intent for their commission with the
other members of the JCE. In particular, the Trial Chamber found that [ainovi} was well aware of
displacements and crimes taking place in Kosovo in 19983319 and continued to acquire information
on the commission of crimes, including forcible displacement, throughout 1999.3320 It concluded
that the only reasonable inference from the evidence was that “Šainović had the intent to forcibly
displace part of the Kosovo Albanian population, both within and without Kosovo, and thereby
change the ethnic balance in the province to ensure continued control by the FRY and Serbian
authorities over it.”3321 In view of these findings which accurately reflect the applicable JCE I mens
rea standard, the Appeals Chamber finds that the earlier reference in the Trial Judgement to
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[ainovi}’s ability “to predict” the commission of crimes in 1999, although improper, is not
indicative of a legal error of the Trial Chamber when determining [ainovi}’s mens rea under JCE I.
1016. Further, to what extent in relation to the mens rea for JCE I a trial chamber may rely on the
accused’s knowledge of the commission of past crimes, as circumstantial evidence among others,
will necessarily depend on the circumstances of the particular case. The Appeals Chamber
considers that relevant evidence may include the type of crimes that were committed, the
circumstances of their commission, the identity of the perpetrators, and the geographical and
temporal scope. In finding that [ainovi} shared the intent to forcibly displace the Kosovo Albanian
population in 1999 by using MUP and VJ forces, the Trial Chamber relied, inter alia, on
circumstantial evidence showing [ainovi}’s knowledge of the commission of crimes and excessive
use of force by the MUP and VJ forces which had resulted in the displacement of Kosovo
Albanians in 1998 as well as allegations thereof.3322
1017. In relation to the use of force by the FRY and Serbian forces in 1998, the Trial Chamber
found that:
a significant number of people from Kosovo had been displaced from their homes by the end of
October 1998. While the specific reasons for their movement may have been varied, the excessive
use of force by the MUP and VJ in some areas, along with the continuing combat operations
between the KLA and the forces of the FRY and Serbia were a significant contributing factor.3323

1018. With respect to [ainovi}’s knowledge of the displacement of civilians in 1998, the Trial
Chamber referred to the Joint Command meetings of 2 and 26 August 1998, at which [ainovi} was
informed that “huge numbers of the refugees were spotted on the road toward the village of Lau{a”
and that 16,000 to 17,000 people took refuge in Albania and 40,000 people took refuge in
Montenegro.3324 Indeed, while the information conveyed during these meetings referred to the
movement of “refugees”, the Trial Chamber also considered evidence showing that [ainovi} was
informed, through various sources, of the commission of crimes, including that Albanian houses
were being robbed and set on fire,3325 and was made aware, through his interaction with
international interlocutors, of instances of excessive use of force, harassment of civilians, and in
particular of the existence of large numbers of displaced civilians.3326 In addition, the Trial
Chamber found that [ainovi} was aware of the UN Security Council resolution 1199 of
23 September 1998 (“UN Security Council Resolution 1199” or “Resolution 1199”), which stated
3322
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that “the excessive and indiscriminate use of force by Serbian security forces and the Yugoslav
army” had resulted in “the displacement of over 230,000 persons from their homes.”3327
Consequently, [ainovi}’s submission that in 1998 he was aware merely of the appearance of
“refugees” ignores the totality of the evidence examined and relied upon by the Trial Chamber.3328
1019. Further, the fact that the excessive use of force by the MUP and the VJ was a significant
contributing factor, rather than the sole reason for the displacement of the civilian population
in 1998 is of limited relevance. In addition, the Appeals Chamber is not persuaded by [ainovi}’s
argument that the difference in scale is determinative. The Trial Chamber was not required to, and
in fact did not make a legal finding3329 that in 1998 the MUP and VJ forces committed the crimes of
deportation, forcible transfer, or other crimes, such as murder and wanton destruction, under
Article 3 or 5 of the Statute. Nonetheless, on the basis of [ainovi}’s awareness of the similarities in
the means employed by the VJ and MUP forces, including the excessive use of force and
commission of crimes, and the ensuing consequences in terms of displacement of civilians, a
reasonable trier of fact could have relied on such circumstantial evidence, among others, in finding
that [ainovi} shared the intent for the commission of the crimes in 1999. The Appeals Chamber
also finds no merit in [ainovi}’s submission that his mens rea was established by analogy. It recalls
in this regard that the Trial Chamber extensively relied on [ainovi}’s knowledge of the events on
the ground and, in particular, on his knowledge of the commission of crimes during the Indictment
period in 1999.3330
1020. In view of the foregoing, and considering that [ainovi}’s arguments in relation to the
occurrence of the events in 1998 have been dismissed,3331 the Appeals Chamber dismisses subgrounds 3(2) and 6(13) of [ainovi}’s appeal.
(d) [ainovi}’s knowledge of the commission of crimes in 1999
1021. The Trial Chamber found that during the NATO air campaign [ainovi} continued to receive
information that crimes were being committed by the VJ and MUP forces in Kosovo.3332 In
reaching this conclusion, the Trial Chamber relied upon evidence showing that: (i) at the
4 April 1999 meeting in the MUP Staff building, [ainovi} stated that persons detained for
3327
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committing crimes should be held in custody until they were taken over by judicial organs; (ii) on
13 April 1999 [ainovi} was present when Pešić was summoned and questioned about an allegation
of a detention camp; (iii) at the MUP Staff meeting of 7 May 1999 [ainovi} emphasised the need to
separately regulate the conduct of VJ reservists who were known to be committing crimes in
Kosovo; (iv) at the 17 May 1999 meeting with Milošević, Ojdanić, and other VJ and MUP
personnel, [ainovi} “was informed of the behaviour of MUP and paramilitary units in Kosovo,
which included the murder of Kosovo Albanians and a reference to 800 bodies”; (v) [ainovi} was
informed about the presence of the Scorpions in Kosovo which were alleged to have committed
crimes; (vi) during his dealings with Rugova, Šainović was told of the widespread commission of
crimes against the Kosovo Albanian population, including the forcible displacement of large
numbers of civilians; (vii) on 26 March 1999, the Tribunal Prosecutor Louise Arbour sent a letter to
Šainović in which she expressed concern about violations of international humanitarian law and
stated her intention to investigate all such violations; and (viii) on 27 May 1999, the original
indictment issued against Šainović and others became public and included specific information on
various crimes committed in Kosovo during the relevant period (“Original Indictment”).3333 The
Appeals Chamber will consider [ainovi}’s challenges to the Trial Chamber’s reliance on this
evidence in turn.
(i) Submissions of the parties
1022. [ainovi} asserts that the Trial Chamber erred in finding that he was aware of the
commission of crimes in 1999, including forcible displacement, arguing that the evidence relied
upon by the Trial Chamber does not reveal that he had such knowledge.3334
1023. With respect to the MUP Staff meeting of 4 April 1999, [ainovi} argues that his statement
that persons detained for committing crimes should be held in custody until taken over by judicial
organs reveals no knowledge on his part of any crime being committed and is rather an
encouragement to abide by the law.3335 Referring to the meeting of 13 April 1999 when Pe{i} was
summoned and questioned about an allegation concerning a detention camp, [ainovi} claims that
the allegation proved to be untrue.3336 In addition, [ainovi} submits that the Trial Chamber
erroneously concluded that he learned of crimes during the meeting of 17 May 1999. According to
[ainovi}, all he learned at the meeting concerned an ongoing investigation into the murder of a
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married couple and the deaths of 800 other people. He maintains that the causes of death of the
800 people were not clear from the information he received at the meeting.3337
1024. [ainovi} also claims that even if Pavkovi} had indeed informed him of the presence of the
Scorpions in Kosovo, there was no information relating to the commission of any crimes.3338
Referring to the information that he received during his dealings with Rugova about widespread
commission of crimes, including forcible displacement, [ainovi} submits that the Trial Chamber
applied “double standards” in that it found Merovci’s statement insufficient to show Milutinovi}’s
knowledge of crimes and did not rely on Rugova’s evidence with respect to Milutinovi} because of
lack of corroboration.3339 [ainovi} claims that Louise Arbour’s letter does not contain “any
information on any specific crimes”3340 and that the Original Indictment is irrelevant to the
determination of his intent as it was issued after the commission of the last crime.3341 Finally,
[ainovi} maintains that the Trial Chamber failed to refer to any evidence showing that in 1999, and
in particular after 24 March 1999, he learned of any of the crimes with which he was charged.3342
1025. In response, the Prosecution submits that [ainovi}’s statement during the MUP Staff
meeting of 4 April 1999 indicates that he was aware that members of the FRY and Serbian forces
were suspected of having committed crimes.3343 The Prosecution points to the fact that [ainovi}’s
statement was preceded by reports about persons, including volunteers, arrested for committing
crimes and about massive displacement of civilians.3344 With respect to the meeting with Pe{i} on
13 April 1999, the Prosecution submits that the Trial Chamber decided not to rely on the contents of
a report, according to which a detention camp for Kosovo Albanian refugees did not exist.3345
1026. The Prosecution further submits that during the meeting on 17 May 1999, [ainovi} learned
about specific crimes committed by the VJ, the MUP, and volunteers, and that the VJ and the MUP
3337
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were accusing each other of bearing responsibility for 800 bodies.3346 The Prosecution claims that
this information “was reliable and alarming enough to provide [ainovi} with knowledge of crimes
by the FRY/Serbian forces.”3347 With respect to [ainovi}’s awareness of the presence of the
Scorpions in Kosovo, the Prosecution asserts that “[w]hile it was not direct information of crimes,
the criminal propensity of this group was sufficiently well-known to put [ainovi} on notice of the
risk of the commission of crimes”, which was confirmed at the 17 May 1999 meeting when
Vasiljevi} reported about the crimes committed by the Scorpions in Podujevo/Podujeva.3348
1027. The Prosecution also claims that [ainovi}’s assertion about “double standards” is
unfounded, as the Trial Chamber did rely on Merovci’s statement with respect to Milutinovi}.3349 It
further submits that while the Trial Chamber did not rely on Rugova’s evidence concerning the
exchange between him and Milutinovi} on 16 April 1999 because of lack of corroboration, it
correctly relied on Rugova’s evidence with respect to the meeting on 28 April 1999 which was
corroborated.3350 As to Louise Arbour’s letter, the Prosecution contends that [ainovi} repeats his
trial submissions and that the information contained in the letter “served as an additional reliable
warning to [ainovi}.”3351
1028. The Prosecution avers that the Trial Chamber also relied on [ainovi}’s presence in Kosovo
in late March and early April 1999,3352 the information relayed at the 4 May 1999 meeting in
Belgrade of which [ainovi} was aware3353 as well as notifications that he received through the
Foreign Ministry and the MUP, including the State Security Department and Public Security
Department.3354 It adds that [ainovi} knew of specific crimes charged in the Indictment. The
Prosecution refers in this respect to the crimes of deportation, forcible transfer, and persecution
charged in the Indictment, asserting that [ainovi} was present when Merovci told Milutinovi} that
Kosovo Albanians were leaving Pri{tina/Prishtina because of the activities of the FRY and Serbian
forces and was present in the city when the VJ and MUP forces carried out massive expulsions.3355
Also, soon after 27 May 1999, [ainovi} became aware of the Original Indictment issued against
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him which charged him with many of the crimes he faced at trial.3356 The Prosecution argues that
despite his knowledge of the Original Indictment, [ainovi} did nothing to encourage the persons in
charge to prosecute or punish the physical perpetrators of the crimes listed therein.3357 The
Prosecution maintains that [ainovi}’s inactivity in this respect confirms that his statements in 1998
and 1999 to the effect that crimes should be punished were disingenuous.3358
1029. In reply, [ainovi} submits that, contrary to the Prosecution’s assertion, nothing in the
evidence suggests that he was in Kosovo when the majority of the crimes were committed and that,
in fact, the Trial Chamber found that he was in Kosovo for only nine days at the time of the NATO
campaign.3359 With respect to reports delivered during the MUP Staff meeting of 4 April 1999,
[ainovi} submits that they did “not point to crimes in the way presented by the Prosecutor” and that
in any event, he arrived late at the meeting so he could not have heard the previous discussions.3360
Finally, [ainovi} claims that it was unreasonable for the Trial Chamber to rely upon Vasiljevi}’s
evidence that he had been informed about the Scorpions’ presence in Kosovo.3361
(ii) Analysis
1030. The Trial Chamber held that [ainovi} demonstrated his awareness of the commission of
crimes at the MUP Staff meeting of 4 April 1999, where he stated that persons detained for
committing crimes should be held in custody until taken over by the judicial authorities.3362 The
Appeals Chamber notes that, at the meeting, the chiefs of the SUPs in Pri{tina/Prishtina, Peć/Peja,
\akovica/Gjakova, Prizren, Uro{eva}/Ferizaj, and Gnjilane/Gjilane reported on a significant
number of people, including policemen, reservists, and volunteers, detained for perpetrating
crimes.3363 Although the evidence shows that [ainovi} joined the meeting towards the end,3364 his
statement that persons detained for committing crimes should be held in custody until taken over by
judicial authorities was evidently tailored to address the existing situation on the ground, which in
turn is an indication that he was aware of the commission of crimes. The Appeals Chamber
therefore considers that a reasonable trier of fact could have relied on this evidence.
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1031. In finding that [ainovi} continued to receive information about the commission of crimes by
the VJ and MUP forces in 1999, the Trial Chamber also relied on Pe{i}’s evidence that [ainovi}
was present at a meeting on 13 April 1999 when Pe{i} was summoned and questioned about an
allegation of a detention camp for Kosovo Albanians.3365 The Appeals Chamber notes, however,
that Pe{i}’s evidence does not indicate that at the meeting [ainovi} learned that the group of
Kosovo Albanians allegedly detained comprised victims of crimes.3366 Accordingly, the Appeals
Chamber considers that the Trial Chamber erred in relying on [ainovi}’s presence at this meeting as
evidence of his knowledge of the commission of crimes in 1999.
1032. The Trial Chamber also relied on the fact that during the meeting of 17 May 1999 with,
inter alios, Milo{evi}, Ojdani}, and Vasiljevi}, [ainovi} “was informed of the behaviour of MUP
and paramilitary units in Kosovo, which included the murder of Kosovo Albanians and a reference
to 800 bodies.”3367 The evidence shows that during the meeting, Vasiljevi} presented information
on reports of crimes committed by the VJ and volunteers in Kosovo, such as murders and rapes of
civilians by soldiers, and crimes committed by the Scorpions in Podujevo/Podujeva.3368 Moreover,
it was clearly stated that the 800 bodies were associated with “crimes” and that there was a
disagreement between the VJ and the MUP as to which forces bore responsibility.3369 Consequently,
the Appeals Chamber finds no error in the Trial Chamber’s reliance on this evidence as showing
[ainovi}’s awareness that crimes were being committed. In addition, whether Pavkovi} informed
[ainovi} of the Scorpion’s presence in Kosovo in advance of the 17 May 1999 meeting is irrelevant
since [ainovi} was aware that the Scorpions were implicated in the commission of crimes as of the
date of this meeting, at the latest.3370
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1033. The Trial Chamber further found that [ainovi} was told about the widespread commission
of crimes during his dealings with Rugova.3371 The Trial Chamber observed that, at a meeting with
Milutinovi}, [ainovi}, Markovi}, and An|elkovi} held on 28 April 1999, Rugova and Merovci
complained about the fact that the MUP forces were forcing the Kosovo Albanian population from
their homes.3372 The Appeals Chamber notes that [ainovi} essentially avers that the Trial Chamber
evaluated Merovci’s evidence differently in the context of determining Milutinovi}’s responsibility
as compared with his own.3373 Recalling that such challenges will not be given detailed
consideration,3374 the Appeals Chamber finds no error in the Trial Chamber’s reliance on Merovci’s
evidence. [ainovi}’s reference to the Trial Chamber’s evaluation of Rugova’s evidence in relation
to Milutinovi} is equally inapposite. The Trial Chamber declined to rely on Rugova’s evidence in
that regard because it was admitted pursuant to Rule 92 quater and contained a reference to a
statement made by Milutinovi} that was otherwise uncorroborated.3375 The Appeals Chamber notes
that this has no bearing on [ainovi}’s criminal responsibility. Consequently, the Appeals Chamber
will not address [ainovi}’s challenge to the Trial Chamber’s reliance on Rugova’s evidence.
1034. Further, the Appeals Chamber finds no error in the Trial Chamber’s reliance on Louise
Arbour’s letter as evidence that [ainovi} received information that crimes were being committed by
members of the VJ and the MUP.3376 Indeed, the letter expressed the Tribunal Prosecutor’s concern
“that serious violations of international humanitarian law continue to be committed” and her
intention to investigate all such violations, particularly those involving attacks on the civilian
population.3377 The letter clearly indicated to [ainovi} that there were, at least, allegations of crimes
falling within the jurisdiction of the Tribunal. The absence of references in the letter to specific
crimes does not undermine the Trial Chamber’s reliance on this evidence.
1035. The Appeals Chamber turns to [ainovi}’s contention that the Trial Chamber failed to refer
to any evidence showing that after 24 March 1999 he learned of any of the crimes with which he
was charged. The Appeals Chamber notes in this regard that the Trial Chamber took into account
that on 27 May 1999 the Original Indictment against Milo{evi}, Milutinovi}, [ainovi}, Ojdani}, and
sub-section VII.C.1.(d)). [ainovi} disregards the Trial Chamber’s analysis of Dimitrijevi}’s testimony. Consequently,
the Appeals Chamber fails to discern any error in the Trial Chamber’s reliance on Vasiljevi}’s testimony that he
personally heard from Pavkovi} that the latter had informed [ainovi} about the presence of the Scorpions in Kosovo.
3371
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3372
Trial Judgement, vol. 3, para. 450, referring to Adnan Merovci, Exh. P2588, para. 72, Ibrahim Rugova, Exh. P2613,
p. 12, Adnan Merovci, 16 Jan 2007, T. 8469-8471. The Appeals Chamber considers that the Trial Chamber’s reference
to the evidence of Ibrahim Rugova contains a clerical error as Rugova’s statement “that Kosovo was being emptied of
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Stojiljkovi} became public.3378 The Trial Chamber found that given the publicity it received in the
media, [ainovi} would have been made aware of it soon thereafter.3379 The Appeals Chamber notes,
however, that the last crime for which [ainovi} was convicted occurred on 25 May 1999.3380 In
view of the late date when the Original Indictment would have become known to [ainovi}, the
Appeals Chamber considers that a reasonable trier of fact could not have relied upon this evidence
in determining [ainovi}’s knowledge of the crimes at the time of their commission. Nor is the
Appeals Chamber persuaded by the Prosecution’s argument that [ainovi}’s subsequent failure to
encourage the persons in charge to prosecute or punish the physical perpetrators of the crimes listed
in the Original Indictment is indicative of his intent at the time when the crimes were committed.
1036. However, [ainovi}’s knowledge of crimes charged in the Indictment is supported by the
Trial Chamber’s finding that he was informed about expulsions of Kosovo Albanians during the
meeting with Rugova and Merovci on 28 April 1999 in Pri{tina/Prishtina.3381 In addition, the Trial
Chamber found that he was in Kosovo on a number of occasions in March, April, May, and
June 1999, and that most of his trips were in late March and early April, when the majority of
crimes were committed, including his trips to Pri{tina/Prishtina on 29 March and 4 April 1999 when
massive expulsions were taking place.3382 The Appeals Chamber is therefore satisfied that the Trial
Chamber considered evidence from which it could infer that, after 24 March 1999, [ainovi} learned
of crimes with which he was charged.
1037. The Appeals Chamber has found that the Trial Chamber erred in relying on [ainovi}’s
presence at the meeting on 13 April 1999 and on his knowledge of the Original Indictment.
However, notwithstanding these errors, the Appeals Chamber considers that [ainovi} has failed to
demonstrate that no reasonable trier of fact could have found that he knew of the commission of
crimes by the VJ and MUP forces in Kosovo in 1999. In this regard, the Appeals Chamber notes the
Trial Chamber’s finding that the common purpose of the JCE involved the forcible displacement of
the Kosovo Albanian population through a widespread and systematic campaign of terror and
violence.3383 The remaining evidence considered by the Trial Chamber shows that [ainovi} had
knowledge of various crimes committed by the VJ and MUP forces in the course of the campaign of
terror and violence against the Kosovo Albanian population and was specifically informed about the
forcible displacement of civilians.
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1038. In particular, the Trial Chamber considered evidence showing that: (i) on 26 March 1999,
the Tribunal Prosecutor Louise Arbour sent a letter to Šainović in which she expressed concern
about violations of international humanitarian law and stated her intention to investigate all such
violations, particularly those involving attacks on the civilian population;3384 (ii) at the 4 April 1999
meeting in the MUP Staff building, [ainovi} stated that persons detained for committing crimes
should be held in custody until they were taken over by judicial organs;3385 (iii) at the MUP Staff
meeting of 7 May 1999, [ainovi} emphasised the need to separately regulate the conduct of VJ
reservists who were known to be committing crimes in Kosovo,3386 and stated that there should be
no private wars, that private killings must be prevented, and that they could not “allow the Serbs to
be stigmatised as those who torch, loot and swagger about in abandoned and deserted villages”;3387
and (iv) at the 17 May 1999 meeting with Milošević, Ojdanić, and other VJ personnel, [ainovi}
learned about 800 bodies and was informed of behaviour of the MUP and crimes committed against
Kosovo Albanians by the VJ, paramilitaries, and volunteer units in Kosovo, including murders and
rapes, and crimes committed by the Scorpions.3388 The Trial Chamber further found that [ainovi}
was informed about expulsions of Kosovo Albanians during the meeting with Rugova and Merovci
on 28 April 1999 in Pri{tina/Prishtina.3389 In addition, the Trial Chamber found that he was in
Kosovo on a number of occasions between March and June 1999, including in late March and early
April, when the majority of crimes were committed, and that he was in Pri{tina/Prishtina on
29 March and 4 April 1999 when massive expulsions were taking place.3390
1039. In light of the evidence recounted above, the Appeals Chamber finds that a reasonable trier
of fact could have concluded that, in 1999, [ainovi} had knowledge of the commission of crimes
encompassed by the common purpose. The Appeals Chamber therefore dismisses sub-ground 3(3)
of Sainovi}’s appeal in its entirety as well as sub-ground 1(23) and 3(6) in the part concerning
[ainovi}’s knowledge of the commission of crimes in 1999.
(e) Whether [ainovi}’s efforts to prevent and punish crimes were genuine
1040. The Trial Chamber found that, on 17 May 1999, [ainovi} attended a meeting in Belgrade
with, inter alios, Milo{evi}, Ojdani}, Pavkovi}, and Vasiljevi} where reports of crimes committed
against Kosovo Albanian civilians by the VJ, the MUP, and members of the Scorpions were
3384
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discussed, including MUP allegations of crimes committed by the VJ, involving some
800 bodies.3391 The Trial Chamber referred to evidence showing that in reporting about the
800 bodies, Pavkovi} added that the problem stemmed from the MUP and the VJ shifting blame
onto each other.3392 The Trial Chamber accepted that [ainovi} supported Pavkovi} in his suggestion
that both the MUP and the VJ should be investigated by a joint commission in relation to all
allegations made at the meeting and that this suggestion was rejected by Milo{evi}.3393 The Trial
Chamber concluded that while an investigation in relation to these crimes was carried out within the
VJ, neither Milo{evi} nor [ainovi} arranged for a similar investigation within the MUP.3394
1041. In discussing [ainovi}’s efforts to ensure that crimes committed by the VJ and MUP forces
were either prevented or punished, the Trial Chamber held that even though Šainović made
statements encouraging VJ and MUP officials to prevent and punish crimes, he failed to use his
extensive authority in Kosovo and his own initiative to persuade those in charge of the principal
perpetrators of crimes to act with urgency to eliminate such conduct.3395 According to the Trial
Chamber, this indicated that [ainovi}’s statements “were simply window dressing.”3396
1042. Specifically in relation to [ainovi}’s intent, the Trial Chamber concluded that: “[i]n contrast
to his extensive knowledge of crimes in Kosovo, Šainović showed little initiative in dealing with
the allegations, other than making a few statements. This was despite his extensive de facto and de
jure authority within the province, and his close relationship with Milošević.”3397
(i) Submissions of the parties
1043. In relation to the Trial Chamber’s conclusion that he made little or no effort to ensure that
widespread crimes were prevented or punished, [ainovi} claims that nothing in the evidence
suggests that he had the right or obligation to prevent or punish crimes.3398 He adds that it was
unreasonable for the Trial Chamber to find that arranging for an investigation into the allegations
made during the 17 May 1999 meeting was within his authority.3399 [ainovi} maintains that he
“called for abiding by the law in a general manner” and supported the establishment of a committee
for the investigation of the “issues” raised at the meeting of 17 May 1999.3400 [ainovi} argues that
3391
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given the Trial Chamber’s finding that the source of his authority was Milo{evi}, it was
unreasonable for the Trial Chamber to conclude that he should have used his authority “against
Milo{evi}”.3401
1044. The Prosecution responds that [ainovi}’s arguments should be summarily dismissed as a
repetition of his trial submissions.3402 It adds that [ainovi} misrepresents the Trial Chamber’s
findings as the Trial Chamber did not consider that he had the duty to prevent or punish the
commission of crimes, but that he failed to use his extensive authority “to persuade, encourage or
influence those in charge of the physical perpetrators of crimes to prevent and punish them.”3403 In
the Prosecution’s view, the Trial Chamber was reasonable in considering this as a relevant factor in
establishing [ainovi}’s intent.3404
(ii) Analysis
1045. The Trial Chamber found that [ainovi} had a great deal of influence over the events in
Kosovo and was empowered to make decisions,3405 was providing approval and issuing instructions
to the MUP,3406 and had extensive de facto powers over both the VJ and the MUP.3407 The Appeals
Chamber considers that the Trial Chamber was not required to determine, in addition, that [ainovi}
had the right or the obligation to prevent or punish crimes as he was not convicted as a superior
pursuant to Article 7(3) of the Statute. For the purposes of establishing the mens rea element of
commission through participation in a JCE pursuant to Article 7(1) of the Statute, it was within the
Trial Chamber’s discretion to consider, among other factors,3408 whether [ainovi} used his
extensive authority in Kosovo and his own initiative to encourage those in charge of the principal
perpetrators of crimes to prevent or punish such conduct.3409
1046. In relation to [ainovi}’s failure to arrange for an investigation of the allegations of crimes
communicated during the 17 May 1999 meeting, contrary to [ainovi}’s submission, nothing in the
Trial Chamber’s finding suggests that it considered to be within [ainovi}’s authority to prevent and
punish the commission of crimes. It is apparent that the Trial Chamber meant that [ainovi} failed to
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encourage the conduct of such investigations by those who were in charge, despite his extensive
authority in Kosovo.3410
1047. The Appeals Chamber turns to consider whether a reasonable trier of fact could have
reached this conclusion. The Trial Chamber accepted that at the meeting [ainovi} supported
Pavkovi} in his suggestion that both the MUP and the VJ should be investigated by a joint
commission in relation to all allegations made at the meeting, and that this suggestion was rejected
by Milo{evi}.3411 The Trial Chamber further noted that while an inspection of the Pri{tina Corps
was conducted upon Ojdani}’s initiative, [ainovi} did not arrange for such an investigation within
the MUP.3412 The Trial Chamber failed to explain, however, how [ainovi} could have arranged for
such an investigation, particularly in light of Milo{evi}’s opposition to the formation of a joint
commission. In this context, the Trial Chamber’s finding that Milo{evi} was the source of
[ainovi}’s actual authority is highly relevant.3413 In these circumstances, the Appeals Chamber
finds that the Trial Chamber erred in finding that [ainovi}’s failure to arrange for an investigation
within the MUP with respect to the crimes discussed in the 17 May 1999 meeting was indicative of
his intent.
1048. Nonetheless, the Appeals Chamber considers that this error of fact did not occasion a
miscarriage of justice. Significantly, the Trial Chamber found that, in his role as political
coordinator in 1998 and 1999, [ainovi} was able to make proposals, give suggestions, and issue
instructions to both Pavkovi} and Luki} and thus to the VJ and the MUP, respectively.3414 The Trial
Chamber further considered that [ainovi} continued to receive information about crimes in 1998
and 1999 and despite this knowledge, continued to participate in the coordination of the VJ and
MUP forces which engaged in the commission of forcible displacement during the NATO bombing
in 1999.3415
1049. In this regard, the Appeals Chamber recalls that in 1998 [ainovi} was aware of
displacements of Kosovo Albanians and crimes such as looting and arson committed against them
in Kosovo3416 as well as the allegation that “the excessive and indiscriminate use of force by
Serbian security forces and the Yugoslav army” had resulted in “the displacement of over 230,000
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persons from their homes.”3417 The Appeals Chamber has found that a reasonable trier of fact could
have relied on such circumstantial evidence, among others, in finding that [ainovi} shared the
intent for the commission of the crimes in 1999.3418 Regarding [ainovi}’s knowledge in 1999, the
Trial Chamber found that, at a meeting on 19 January 1999, [ainovi} was informed of violations of
the Clark-Naumann Agreement, including issues of excessive and disproportionate use of force by
police and military forces in Kosovo.3419 Moreover, the Appeals Chamber recalls its finding that,
despite errors in the Trial Chamber’s factual findings, a reasonable trier of fact could have
concluded, based on the remaining evidence considered by the Trial Chamber,3420 that, after
24 March 1999, [ainovi} knew of crimes committed by the VJ and MUP forces in the course of the
campaign of terror and violence against the Kosovo Albanian population and was specifically
informed about the forcible displacement of civilians.3421
1050. In these circumstances, the Trial Chamber considered that statements made by [ainovi} in
both in 1998 and 1999 insisting on the prosecution and punishment of those committing crimes3422
were “simply window dressing”.3423 The Trial Chamber noted that, notwithstanding these
statements, crimes continued to be committed “on a major scale” and that [ainovi} continued to be
informed about them.3424 The Trial Chamber considered that “nothing much” was done in the face
of widespread crimes despite [ainovi}’s extensive knowledge of crimes in Kosovo and his
extensive authority within the province.3425 In this context, the Trial Chamber also observed that
[ainovi} showed little initiative in dealing with the allegations.3426
1051. In view of the above, the Appeals Chamber considers that a reasonable trier of fact could
have concluded that [ainovi}’s statements insisting on the prevention and punishment of crimes
were merely “window dressing” and that the only reasonable inference was that he shared the intent
to forcibly displace part of the Kosovo Albanian population. The Appeals Chamber recalls that
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orders for expulsions were passed down orally during the forcible displacement in 1999.3427 By
contrast, during the same period, [ainovi} made statements insisting on the suppression of crimes in
meetings where written records, such as minutes, were taken and/or where some of those present
were not found to be JCE members.3428 The fact that the VJ and the MUP continued to commit
crimes, including forcible displacement, on an extensive scale, despite these statements, combined
with the fact that [ainovi} was continuously informed of crimes and continued to coordinate VJ and
MUP operations, which resulted in the forcible displacement of a large number of Kosovo
Albanians, further supports the Trial Chamber’s finding that [ainovi}’s statements were not
genuine.
1052. The Appeals Chamber therefore finds that a reasonable trier of fact could have found that
the only reasonable inference to be drawn from the evidence was that [ainovi} shared the intent to
forcibly displace part of the Kosovo Albanian population in 1999. The Appeals Chamber thus
dismisses the part of [ainovi}’s sub-ground 3(6) concerning his failure to ensure that crimes were
prevented or punished.
4. Allegations of bias and “double standards” in the evaluation of the evidence
1053. [ainovi} argues that the Trial Chamber’s “unequa[l]” treatment of him and Milutinovi} and
its “bias” against him occasioned a miscarriage of justice.3429 He maintains that the Trial Chamber
applied “double standards” in assessing his respective role and that of Miluntinovi}, thereby
misconstruing the facts about their positions and roles, “infringing its obligation to treat defendants
equally”, and “derogating from principles of assessment of evidence”.3430 In particular, [ainovi}
submits that the Trial Chamber: (i) considered his presence at several meetings as evidence of his
authority and awareness of the commission of crimes in Kosovo, while Milutinovi}’s presence was
evaluated as merely morale-boosting or insignificant;3431 (ii) misconstrued the evidence regarding
[ainovi}’s and Milutinovi}’s respective dealings with Rugova3432 and involvement at
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Rambouillet;3433 and (iii) failed to employ a “unique standard for measuring closeness to
Milo{evi}”, ignoring evidence that Milutinovi} was seen a number of times during the NATO
bombing in an “underground bunker where the Supreme Command was located”.3434
1054. The Prosecution responds that the Trial Chamber’s findings regarding Milutinovi} are not
inconsistent with its findings concerning [ainovi} and that [ainovi} ignores the totality of the
evidence and misrepresents the Trial Chamber’s findings.3435
1055. At the outset, the Appeals Chamber recalls that there is an unacceptable appearance of bias if

“the circumstances would lead a reasonable observer, properly informed, to reasonably apprehend
bias.”3436 It further recalls that Judges enjoy a presumption of impartiality and that there is a high
threshold to be reached in order to rebut that presumption.3437 Further, a trial chamber’s conclusion
on the individual criminal responsibility of an accused is the result of a complex evaluation of all
the evidence presented in relation to that accused.3438 Thus, while the assessment of the conduct of
co-accused in general, and of alleged members of a JCE in particular, will often depend on evidence
of their involvement in the same events, they will not necessarily be considered alike. Any given
case contains a multitude of variables and “[t]o focus on one or two variables that are similar to the
exclusion of numerous others that differ will not suffice to make the cases […] analogous”.3439 The
appellant bears the burden of showing that the Trial Chamber’s findings in relation to his own
participation in the commission of the crime were unreasonable.
1056. The Appeals Chamber finds that [ainovi}’s submissions about the inferences drawn from
his and Milutinovi}’s presence at several meetings as well as his argument about their respective
relationships with Milo{evi} display a disregard for the totality of the evidence considered by the Trial
Chamber. In finding that [ainovi}’s role was distinct from Milutinovi}’s role, the Trial Chamber

specifically considered that [ainovi} often conveyed orders from Milo{evi}, travelled to Kosovo
more frequently than Milutinovi} did, and was privy to more discussions on the activities of the
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FRY and MUP forces.3440 Moreover, regarding [ainovi}’s and Milutinovi}’s dealings with Rugova,
the Trial Chamber explained why it came to different conclusions about their knowledge and role,
finding that, “[…] unlike [ainovi} and Joksi} who dealt with Rugova on a more regular basis and
would visit his house, Milutinovi}’s dealings with Rugova consisted of two meetings […]” and that
“[…] although it is possible that Milutinović had knowledge of Rugova’s house arrest and the
situation he was in, that is far from clear.”3441 Similarly, [ainovi} ignores the Trial Chamber’s
assessment of the totality of the evidence in relation to his and Milutinovi}’s participation in the
Rambouillet negotiations.3442
1057. For the reasons set out above, the Appeals Chamber finds that [ainovi} has failed to show
any apprehension of bias or “double standards” in the evaluation of the evidence. Accordingly, the
Appeals Chamber dismisses [ainovi}’s arguments in this regard.3443
5. Alleged errors in relation to [ainovi}’s responsibility under JCE III
(a) Introduction
1058. The Trial Chamber found that [ainovi} was a member of a JCE, the common purpose of
which was to ensure, by criminal means, continued control by the FRY and Serbian authorities over
Kosovo.3444 Having concluded that the common purpose was to be achieved through the crimes of
deportation and forcible transfer, the Trial Chamber considered whether, pursuant to JCE III, the
crimes of murder and persecution, including through murder, sexual assault, and the destruction of
cultural property,3445 were foreseeable to [ainovi} and whether he willingly took the risk that they
would be committed.3446 The Trial Chamber concluded that the crimes of murder, as a violation of
the laws or customs of war, and murder and persecution, through murder and destruction of or
damage to religious property, as crimes against humanity were foreseeable to [ainovi}.3447

3440

Trial Judgement, vol. 3, paras 274-275. See also ibid., vol. 3, paras 133, 135-137, 140-143 (in relation to
Milutinovi}), 304, 332-333, 343-345 (in relation to [ainovi}). Moreover, the Trial Chamber considered the importance
of [ainovi}’s relationship with Milo{evi} for the purposes of his criminal responsibility to be that: [ainovi} relayed
information to Milošević, conveyed Milošević’s orders to those in Kosovo, had a great deal of influence over events in
the province, and was empowered to make decisions (ibid., vol. 3, paras 299, 427, 467).
3441
Trial Judgement, vol. 3, para. 221 (footnotes omitted).
3442
Trial Judgement, vol. 3, paras 202-213, 274 (in relation to Milutinovi}), 402-409, 435 (in relation to [ainovi}).
3443
[ainovi}’s sub-grounds of appeal 1(25)-1(26) in their entirety and [ainovi}’s sub-grounds of appeal 1(21), 2(13),
and 2(14) in part.
3444
Trial Judgement, vol. 3, paras 95, 466.
3445
Although the Trial Chamber referred to “cultural property”, the Appeals Chamber understands the reference to be to
“cultural or religious property”.
3446
Trial Judgement, vol. 3, paras 94-95, 469.
3447
Trial Judgement, vol. 3, paras 470, 473, 475.
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1059. As a result, the Trial Chamber convicted [ainovi}3448 of murder as a violation of the laws or
customs of war and murder and persecution, through murder, as crimes against humanity committed
at \akovica/Gjakova town (on the night of 1 April 1999),3449 Korenica/Korenicë, and Meja/Mejë
(27 April 1999),3450 Bela Crkva/Bellacërka (25 March 1999),3451 Mala Kru{a/Krusha e Vogël
(26 March 1999),3452

Suva

Reka/Suhareka

town

(26 March 1999),3453

Izbica/Izbicë

(28 March 1999),3454 near Gornja Sudimlja/Studimja e Epërme in relation to the convoy (2 and
3 May 1999),3455 and at Dubrava/Lisnaja (around 25 May 1999).3456 It also convicted [ainovi}3457
for persecution, through destruction of or damage to religious property, as a crime against humanity
committed at Celina (28 March 1999),3458 Suva Reka/Suhareka town (during the attack
commencing on 26 March 1999),3459 Vu~itrn/Vushtrria (27 March 1999),3460 and Vla{tica/Llashtica
(on or about 6 April 1999).3461
1060. [ainovi} argues that the Trial Chamber erred in finding that it was foreseeable to him that
murder, as a violation of the laws or customs of war, and murder and persecution, through murder
and destruction of or damage to religious property, as crimes against humanity, would be
committed and that he willingly took that risk pursuant to JCE III.3462 The Prosecution responds that
[ainovi}’s arguments should be dismissed.3463
1061. The Appeals Chamber notes its finding elsewhere in this Judgement that the Trial Chamber
erred in holding that for JCE III liability to arise, it has to be foreseeable to the accused that the
crime “would be committed”, thus applying a “probability” standard.3464 The correct legal standard
for the JCE III mens rea requires that it was foreseeable to the accused that such a crime might be
committed by a member of the JCE or one or more of the persons used by the accused (or by any
other member of the JCE) in order to carry out the actus reus of the crimes forming part of the
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Trial Judgement, vol. 3, paras 471, 475.
Trial Judgement, vol. 2, para. 1192.
3450
Trial Judgement, vol. 2, para. 1197.
3451
Trial Judgement, vol. 2, paras 382, 1211.
3452
Trial Judgement, vol. 2, para. 1213.
3453
Trial Judgement, vol. 2, para. 1217.
3454
Trial Judgement, vol. 2, para. 1223.
3455
Trial Judgement, vol. 2, paras 1235-1236.
3456
Trial Judgement, vol. 2, paras 1149, 1259, 1262.
3457
Trial Judgement, vol. 3, para. 475.
3458
Trial Judgement, vol. 2, paras 390, 1206, 1209.
3459
Trial Judgement, vol. 2, para. 1218. The Trial Chamber did not make a specific finding as to the date on which the
mosque was destroyed (see Trial Judgement, vol. 2, paras 508-510).
3460
Trial Judgement, vol. 2, paras 742, 746, 1234.
3461
Trial Judgement, vol. 2, paras 937, 946, 1249.
3462
[ainovi} Appeal Brief, paras 397, 405.
3463
Prosecution’s Response Brief ([ainovi}), paras 252, 258.
3464
Trial Judgement, vol. 1, para. 111, referring to Prosecutor v. Brđanin, Case No. IT-99-36-AR73.10, Decision on
Interlocutory Appeal, 19 March 2004 (“Brđanin Decision”), para. 5, Marti} Appeal Judgement, para. 83. See infra,
sub-section VII.G.2.
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common purpose3465 and the accused willingly took the risk that such a crime might occur by
joining or continuing to participate in the enterprise.3466 As a result of this legal error, the Trial
Chamber applied a higher degree of foreseeability for the crimes that fell outside the scope of the
common purpose than that required under the correct legal standard. The Appeals Chamber will
bear this in mind in its assessment of the parties’ submissions.3467
(b) Alleged error in finding that the commission of murder of Kosovo Albanians was foreseeable
to [ainovi} and that he willingly took that risk
1062. In concluding that murder was foreseeable to [ainovi}, the Trial Chamber stated:
[…] Šainović intended to forcibly displace part of the Kosovo Albanian population and shared this
intent with other members of the joint criminal enterprise, the object of which was to forcibly
displace Kosovo Albanians within and deport them from Kosovo in order to maintain control over
the province. Šainović was aware of the strong animosity between ethnic Serbs and Kosovo
Albanians in Kosovo during 1998 and 1999. He was aware of the context in which the forcible
displacement took place. It was thus reasonably foreseeable that other crimes, including murder,
would be committed by physical and intermediary perpetrators with intent to discriminate against
Kosovo Albanians. The Chamber is of the view that Šainović’s detailed knowledge of events on
the ground in Kosovo in 1998 and 1999 put him on notice that murders would by [sic] committed
by the VJ and MUP as a result of the displacements taking place in 1999. 3468

The Trial Chamber held that, in addition to the above considerations, specific evidence supported
the conclusion that murder was foreseeable to [ainovi}. It referred to meetings held on 1 and
4 October 1998 where the killings in Gornje Obrinje/Abria e Epërme as well as an allegation of a
mass grave in Jablanica/Jabllanica were discussed. The Trial Chamber also relied on the
26 October 1998 Joint Command meeting at which Šainović referred to the wounding of a young
man and the killing of a child in a village, and on witness testimony that Šainović was told of
harassment of the Kosovo Albanian population in Mališevo/Malisheva and of a large number of
Kosovo Albanian men killed at Račak/Reçak.3469 Referring to the meetings of 4 April, 7 and
17 May 1999, the Trial Chamber concluded that [ainovi} was aware that members of the FRY and
Serbian forces were committing crimes, including murder and looting during the early part of the
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Br|anin Appeal Judgement, paras 365, 411.
Kvo~ka et al. Appeal Judgement, para. 83, referring to Tadi} Appeal Judgement, paras 204, 220, 228; Vasiljevi}
Appeal Judgement, para. 99. See also Prosecutor v. Radovan Karadžić, Case No. IT-95-5/18-AR72.4, Decision on
Prosecution’s Motion Appealing Trial Chamber’s Decision on JCE III Foreseeability, 25 June 2009 (“Karadžić JCE III
Decision”), paras 15, 18, also holding that the possibility a crime be committed must be “sufficiently substantial as to be
foreseeable” to an accused.
3467
During the appeal hearing, [ainovi} argued that, irrespective of whether the Trial Chamber applied the correct legal
standard in relation to the mens rea for JCE III, he was erroneously convicted pursuant to this mode of liability (Appeal
Hearing, 11 Mar 2013, AT. 208-209). In response, the Prosecution argued that, if the Appeals Chamber were to find
that the Trial Chamber erred in law in relation to the mens rea standard for JCE III liability, this will have no impact on
[ainovi}’s convictions pursuant to JCE III liability (Appeals Hearing, 11 Mar 2013, AT. 261).
3468
Trial Judgement, vol. 3, para. 470.
3469
Trial Judgement, vol. 3, para. 470.
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NATO campaign.

3470

It also noted that [ainovi} was informed of the widespread campaign of

crimes against the Kosovo Albanian population during his dealings with Rugova.3471
(i) Submissions of the parties
1063. [ainovi} submits that the Trial Chamber erred in fact in finding that the murder of Kosovo
Albanians was reasonably foreseeable to him and that he willingly took the risk that it would be
committed.3472 He argues that the finding is unsupported by the evidence3473 and requests the
Appeals Chamber to overturn his convictions of murder as a violation of the laws or customs of war
and murder and persecution, through murder, as crimes against humanity.3474
1064. [ainovi} argues that the events in 1998 do not provide grounds to establish that the murders
committed in 1999 were reasonably foreseeable to him.3475 In particular, he argues that the Trial
Chamber did not “draw any conclusions” regarding murders in Jablanica/Jabllanica,3476 and relied
on \akovi}’s Notes which contained unclear information about a mass grave and its location, and
no information on the identity of the perpetrators.3477 Further, [ainovi} submits that he had no
knowledge about the murder incident in Gornje Obrinje/Abria e Epërme, as the investigation into
the incident was never completed.3478
1065. In relation to the meeting of 26 October 1998, [ainovi} asserts that, without any
“information on the background of the events”, his statement concerning the wounding of a young
man and the killing of a child could not be relied upon to establish the foreseeability of murders
in 1999.3479 Likewise, [ainovi} submits that the Trial Chamber failed to reach a finding that
murders were committed in Mali{evo/Malisheva and Ra~ak/Reçak.3480 In relation to
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Trial Judgement, vol. 3, para. 471.
Trial Judgement, vol. 3, para. 471.
3472
[ainovi}’s Notice of Appeal, paras 64-66; [ainovi}’s Appeal Brief, paras 397, 402, referring to Trial Judgement,
vol. 3, para. 471. The Appeals Chamber notes that [ainovi} incorporates by reference submissions set forth in subgrounds 3(2) and 3(3) of his Appeal Brief (see [ainovi}’s Appeal Brief, paras 399-400). These submissions are
addressed in sub-sections VII.D.3.(c) and VII.D.3.(d) above. The Appeals Chamber further notes that while [ainovi}
also alleges that the Trial Chamber committed an error of law in finding that the murder of Kosovo Albanians was
foreseeable to him and that he willingly took the risk that it would be committed (See [ainovi}’s Appeal Brief,
para. 402), he has failed to explain the nature of the legal error and therefore the Appeals Chamber is unable to consider
his submission on this point.
3473
[ainovi}’s Appeal Brief, para. 401.
3474
[ainovi}’s Appeal Brief, para. 404.
3475
[ainovi}’s Appeal Brief, para. 399.
3476
[ainovi}’s Appeal Brief, para. 398, referring to Trial Judgement, vol. 1, paras 874-881.
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[ainovi}’s Appeal Brief, para. 369 referring to Trial Judgement, vol. 3, para. 441 and citing Exh. P1468, p. 134.
3478
[ainovi}’s Appeal Brief, paras 398-399, incorporating by reference [ainovi}’s Appeal Brief, paras 372-374.
See also [ainovi}’s Reply Brief, para. 53. [ainovi} claims that the Trial Chamber’s conclusion that murder was
committed in Gornje Obrinje/Abria e Epërme was unreasonable ([ainovi}’s Appeal Brief, paras 372-374. [ainovi}’s
Reply Brief, para. 53). See also Appeal Hearing, 11 Mar 2013, AT. 202.
3479
[ainovi}’s Appeal Brief, para. 399.
3480
[ainovi}’s Appeal Brief, paras 398-399, referring to Trial Judgement, vol. 1, paras 882-886.
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Mali{evo/Malisheva, [ainovi} maintains that it is unclear how the harassment of the Kosovo
Albanian population there rendered the murders committed in 1999 foreseeable.3481
1066. Finally, [ainovi} submits that during his presence at the MUP Staff meetings of 4 April and
7 May 1999 murders were not mentioned, and that since the meeting of 17 May 1999 took place at
the very end of the conflict, it could not be relied upon to establish foreseeability of future
crimes.3482
1067. The Prosecution responds that [ainovi}’s claims that the Trial Chamber erred in law are
undeveloped and should be summarily dismissed, and that he has failed to show an error of fact in
the Trial Chamber’s findings.3483 The Prosecution argues that the Trial Chamber relied on the fact
that [ainovi} was informed about the commission of crimes rather than on “the actual proof of the
events themselves.”3484 In this regard, the Prosecution refers to [ainovi}’s presence at the Joint
Command meetings on 1 and 4 October 1998 where the events in Gornje Obrinje/Abria e Epërme
were discussed and an allegation of a mass grave in Jablanica/Jabllanica was mentioned,3485 and the
information he received about a large number of Kosovo Albanian men killed at Ra~ak/Reçak.3486
The Prosecution also refers to [ainovi}’s presence at the 26 October 1998 Joint Command meeting
where the wounding of a young man and killing of a child were discussed.3487 As to
Mali{evo/Malisheva, the Prosecution submits that “[e]xtensive burning and ‘aggressive’ police
treatment of the civilian population are relevant indicia that show that further violence or killings
was [sic] foreseeable.”3488 The Prosecution further submits that [ainovi}’s statements at the MUP
Staff meetings of 4 April and 7 May 1999 demonstrate his knowledge that crimes were committed
by FRY and Serbian forces,3489 and that the Trial Chamber was entitled to consider the information
exchanged at the 17 May 1999 meeting in determining the foreseeability of murder to [ainovi}.3490
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[ainovi}’s Appeal Brief, para. 399.
[ainovi}’s Appeal Brief, paras 380, 400, referring to Trial Judgement, vol. 3, para. 471.
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Prosecution’s Response Brief ([ainovi}), para. 252. See also ibid., para. 246.
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Prosecution’s Response Brief ([ainovi}), para. 247.
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Prosecution’s Response Brief ([ainovi}), para. 248, referring to Trial Judgement, vol. 3, paras 441, 470. In response
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1068. In reply, [ainovi} claims that it is important whether the information he received about
crimes was factually correct, as the mere mention of murder does not make future crimes
foreseeable.3491 He further submits that specific knowledge, as opposed to general knowledge about
crimes, is required.3492
(ii) Analysis
1069. The Appeals Chamber will first address [ainovi}’s challenges to the Trial Chamber’s
factual findings on his knowledge of the commission of earlier crimes which, the Trial Chamber
reasoned, in conjunction with other factors made the crimes outside the common purpose
foreseeable to him as well as his argument that he did not willingly take the risk that they would be
committed. In so doing, the Appeals Chamber will apply the standard of reasonableness.3493 It will
then address the impact of the Trial Chamber’s legal error,3494 if any, on its conclusion that the
crimes of murder, as a violation of the laws or customs of war, and murder and persecution, through
murder, as crimes against humanity, were foreseeable to [ainovi} pursuant to JCE III.
1070. In relation to Jablanica/Jabllanica, the Trial Chamber noted that [ainovi} attended the Joint
Command meeting on 1 October 1998 where Luki} stated that “[a]llegedly, there is a mass grave in
the region of Jablanica.”3495 Although Luki}’s statement followed a comment by Milomir Mini}
that “[r]evealing a crime has top-priority”,3496 the Appeals Chamber notes that the evidence is
unclear as to whether the alleged mass grave was associated with crimes committed by the FRY and
Serbian forces or by the KLA. In these circumstances, the Appeals Chamber finds that it was
unreasonable for the Trial Chamber to rely on Luki}’s statement in assessing whether murder
committed by the MUP and VJ forces was foreseeable to [ainovi}.
1071. The Trial Chamber further found that in late September 1998, a number of civilians,
including women and children, were killed in Gornje Obrinje/Abria e Epërme by FRY and Serbian
forces.3497 It found that [ainovi} was present at the Joint Command meeting on 26 September 1998,
when Pavkovi} and Luki} reported that the action in Gornje Obrinje/Abria e Epërme was
completed.3498 The Trial Chamber further considered that during the 1 and 4 October 1998 Joint
Command meetings attended by [ainovi}, the events in Gornje Obrinje/Abria e Epërme were
3491

[ainovi}’s Reply Brief, para. 58.
[ainovi}’s Reply Brief, para. 59.
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See supra, para. 22.
3494
See supra, para. 1061. See also infra, sub-section VII.G.2.
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translation of p. 134 of P1468 states: “Mr. Luki}: Allegedly, there is a mass grave in /illegible/.” However, “reg.
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discussed.3499 In particular, the Trial Chamber noted that at the 1 October 1998 meeting, “Radovi}
brought a newspaper article on events in Gornje Obrinje/Abria e Epërme to the attention of the Joint
Command” and that at the 4 October 1998 Joint Command meeting David Gaji} stated that “there
are some indications that they are going to come up with some more cases, as D. and G. Obrinje”.
\akovi}’s Notes record that in response [ainovi} said that a commission for investigation of crimes
was to be formed at the state level.3500 The Appeals Chamber observes that the Trial Chamber also
noted Frederick Abrahams’ evidence that Human Rights Watch reports on incidents in Kosovo
were sent to FRY government officials and the media, including a report on the Gornje
Obrinje/Abria e Epërme incident.3501
1072. The Appeals Chamber observes that the events mentioned in the newspaper article and
discussed during the Joint Command meeting on 1 October 1998 are not recorded in \akovi}’s
Notes nor is the article admitted in the trial record. As a result, it is unclear what information was
conveyed to [ainovi} during this meeting. In addition, neither Gaji}’s remark nor [ainovi}’s
comment at the 4 October 1998 Joint Command meeting indicate that [ainovi} was aware of
allegations of murder of civilians in particular. The Appeals Chamber also considers that
Abraham’s evidence that the Human Rights Watch report was sent to FRY government officials
and the media is insufficient to establish that [ainovi} was in fact aware of the contents of the
report.3502 In these circumstances, the Appeals Chamber finds that it was unreasonable for the Trial
Chamber to rely on [ainovi}’s knowledge of the Gornje Obrinje/Abria e Epërme incident in
assessing the foreseeability of murder to him.
1073. The Trial Chamber further relied on [ainovi}’s statement at the Joint Command meeting on
26 October 1998 that the wounding of a young man and the killing of a child in a village had caused
a lot of “damage”.3503 The Appeals Chamber observes that, when read in its context,3504 it is unclear
whether the incident was regarded as murder or as the result of legitimate combat activity.
Accordingly, the Appeals Chamber is of the view that it was unreasonable for the Trial Chamber to
rely on this evidence in assessing the foreseeability of murder to [ainovi}.
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Trial Judgement, vol. 3, para. 470. See also ibid., para. 441.
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Trial Judgement, vol. 3, para. 441.
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Trial Judgement, vol. 3, para. 448, referring to Frederick Abrahams, 13 Jul 2006, T. 811-812, 818, ibid.,
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1074. In relation to Mališevo/Malisheva, the Trial Chamber noted Karol John Drewienkiewicz’s
testimony that during a meeting on 4 December 1998, [ainovi} was informed about the harassment
of the Kosovo Albanian population there by members of the police.3505 Drewienkiewicz testified
that the police station in Mališevo/Malisheva was heavily fortified and that the behaviour of the
police was making the situation worse.3506 He explained that the police were aggressive towards
Kosovo Albanians, who were often stopped and searched at check-points, and that “it was almost
impossible for a Kosovar Albanian to go from A to B without being stopped and harassed by the
Serb police on several occasions”.3507 The Appeals Chamber notes that [ainovi} is correct that the
Trial Chamber did not find that murders were committed in Mali{evo/Malisheva and considers that
the rather general nature of the information conveyed by Drewienkiewicz about the harassment of
Kosovo Albanian civilians would be insufficient on its own to render murder foreseeable to
[ainovi}. However, the Appeals Chamber finds that a reasonable trier of fact could have considered
this evidence, among other evidence, in assessing whether murder was foreseeable to [ainovi}.
1075. Regarding the Ra~ak/Reçak incident on 15 January 1999, the Trial Chamber noted that
[ainovi} was told that a large number of Kosovo Albanian men had been killed.3508 The Trial
Chamber had earlier considered Klaus Naumann’s evidence that at a meeting on 19 January 1999
attended by [ainovi}, a list of violations of the Clark-Naumann Agreement mentioning
Ra~ak/Reçak, including issues of excessive and disproportionate use of force by police and military
forces, was handed to Milo{evi}.3509 The Trial Chamber also referred to [ainovi}’s interview with
the Prosecution, in which he stated that on 15 January 1999, a local journalist informed him over
the phone that the MUP had destroyed a large terrorist unit and that 100 persons had been killed.3510
[ainovi} was then informed by Luki} that there had been a battle with terrorists in Ra~ak/Reçak and
that, as a result, 15 terrorists had been killed. Vlastimir \or|evi} also confirmed to him that a large
KLA group had been destroyed.3511 The Appeals Chamber notes that the evidence referred to by the
Trial Chamber does not indicate whether [ainovi} knew that the incident in Ra~ak/Reçak
constituted murder or that it was the result of legitimate combat activity. Consequently, the Appeals
Chamber is of the view that it was unreasonable for the Trial Chamber to rely on this evidence in
assessing the foreseeability of murder to [ainovi}.
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1076. The Appeals Chamber turns to address [ainovi}’s argument that at the MUP Staff meeting
on 4 April 1999, no murders were mentioned in his presence. The Appeals Chamber notes that at
the meeting, the chiefs of the SUPs in Pri{tina/Prishtina, Peć/Peja, \akovica/Gjakova, Prizren,
Uro{eva}/Ferizaj, and Gnjilane/Gjilane reported on a significant number of people, including
policemen, reservists, and volunteers, detained for perpetrating crimes.3512 However, in relation to
these crimes the minutes of the meeting mention explicitly only looting.3513 In these circumstances,
the Appeals Chamber finds that the information [ainovi} received at this meeting would be
insufficient on its own to render murder foreseeable to [ainovi}. However, the Appeals Chamber
finds that a reasonable trier of fact could have relied on it, among other evidence, in assessing
whether murder was foreseeable to [ainovi}.
1077. The Trial Chamber further noted that at the 7 May 1999 MUP Staff meeting [ainovi}
reported that Milo{evi} and Milutinovi} had received reports during an earlier meeting on
4 May 1999 from Pavkovi} and Luki} about criminal activity associated with MUP and VJ
operations3514 and: (i) commented on the need to separately regulate the conduct of the VJ
reservists;3515 (ii) warned that those officers whose conduct was poor should be prosecuted and
punished;3516 and (iii) indicated that the MUP was to ensure the security of citizens and property
and arrest those who were caught stealing.3517 He also stated that there should be no private wars
and that private killings must be prevented.3518 [ainovi}’s statements indicate that he had a general
awareness that crimes were being committed by FRY and Serbian forces during the NATO
bombing campaign, including “private killings”. The Appeals Chamber, Judge Liu dissenting, finds
that in light of [ainovi}’s statements, a reasonable trier of fact could have relied on this evidence in
assessing whether murder was foreseeable to him. The Appeals Chamber further notes that the
murders in Dubrava/Lisnaja occurred on 25 May 19993519 and therefore, contrary to [ainovi}’s
submission,3520 the allegations of murder he learned about at the 17 May 1999 meeting3521 are
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relevant in establishing whether the murders committed in Dubrava/Lisnaja were foreseeable to
him.
1078. The Appeals Chamber has found that, in assessing whether murder was foreseeable to
[ainovi}, the Trial Chamber erred in concluding that he knew about the commission of murder in
Jablanica/Jabllanica, Ra~ak/Reçak, Gornje Obrinje/Abria e Epërme, and in relation to the deaths he
referred to at the 26 October 1998 meeting. The Appeals Chamber will therefore consider whether
the Trial Chamber’s remaining factual findings establish that murder was foreseeable to [ainovi}
pursuant to JCE III. In doing so, the Appeals Chamber will apply the correct legal standard which
requires that it was foreseeable to the accused that such a crime might be committed by a member
of the JCE or one or more of the persons used by the accused (or by any other member of the JCE)
in order to carry out the actus reus of the crimes forming part of the common purpose3522 and that
the accused willingly took the risk that such a crime might occur by joining or continuing to
participate in the enterprise.3523
1079. The Appeals Chamber has upheld the Trial Chamber’s conclusion that [ainovi} had the
intent to forcibly displace the Kosovo Albanian population, both within and outside Kosovo,
through a campaign of terror and violence.3524 The evidence considered by the Trial Chamber
shows that [ainovi} was aware of various criminal acts and acts of violence committed against the
Kosovo Albanian population both in 1998 and 1999.3525 Regarding [ainovi}’s knowledge in 1998,
the Trial Chamber found that he was aware of the robbing and burning of houses by FRY and
Serbian forces,3526 harassment of the Kosovo Albanian civilian population by the MUP in
Mali{evo/Malisheva,3527 and of the existing “humanitarian catastrophe”.3528 Moreover, the Trial
Chamber found that [ainovi} was aware of UN Security Council Resolution 1199 of
23 September 1998, which stated that “the excessive and indiscriminate use of force by Serbian
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security forces and the Yugoslav army” had resulted in “the displacement of over 230,000 persons
from their homes.3529
1080. Regarding [ainovi}’s knowledge in 1999, the Trial Chamber found that [ainovi} learned of
the use of excessive force, displacements, and criminal activity by VJ and MUP forces.
Specifically, the Trial Chamber found that at a meeting on 19 January 1999, [ainovi} was informed
of violations of the Clark-Naumann Agreement, including issues of excessive and disproportionate
use of force by police and military forces.3530 The Trial Chamber also considered Louise Arbour’s
letter of 26 March 1999 sent to [ainovi} in which she expressed her concerns about serious
breaches of international humanitarian law, including attacks against the civilian population, being
committed.3531 It further found that at a meeting on 28 April 1999 with the LDK leader Ibrahim
Rugova, [ainovi} was told that the MUP forces were evicting Kosovo Albanians from their
homes.3532 The Trial Chamber also found that [ainovi} was informed of crimes at the 4 April 1999
meeting with senior police officials in Kosovo,3533 however the Appeals Chamber notes that the
minutes of the meeting only explicitly mention looting.3534 The Trial Chamber noted that at the
7 May 1999 MUP Staff meeting [ainovi} stated that there should be no private wars and that
private killings must be prevented3535 and that at the 17 May 1999 meeting he was informed of
crimes, including murders and rapes of civilians by soldiers and crimes committed by the Scorpions
in Podujevo/Podujeva.3536 The Trial Chamber also found that [ainovi} was in Kosovo during the
NATO bombing on 24, 29 March, 4, 5, 9, 13, 28 April, 7 May, and 1 June. It noted that most of
[ainovi}’s trips took place in late March and early April when the majority of the crimes took
place. The Trial Chamber emphasised that [ainovi} was in Pri{tina/Prishtina on 29 March and
4 April 1999, “the time when massive expulsions were taking place there.”3537
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1081. As noted above, the evidence considered by the Trial Chamber and its findings, which have
not been overturned on appeal, show that [ainovi} was aware that killings were occurring in
Kosovo around 7 May 1999.3538 The Appeals Chamber is mindful that it is not necessary for the
purposes of JCE III liability that an accused be aware of the past occurrence of a crime in order for
the same crime to be foreseeable to him. However, the JCE III mens rea standard does require that
the possibility a crime could be committed be sufficiently substantial as to be foreseeable to the
accused.3539 The Appeals Chamber is not convinced that the information available to [ainovi} prior
to 7 May 1999 made the possibility that murder could be committed sufficiently substantial as to be
foreseeable to him. The evidence considered by the Trial Chamber shows that, prior to that date,
in 1998, [ainovi} was aware of allegations of excessive and disproportionate force used by police
and military forces, the displacement of civilians, and property related crimes, such as looting and
arson. It also shows that, in 1999, he was aware of crimes such as looting, unspecified violations of
international humanitarian law, including allegations of attacks on the civilian population, and
forcible displacement of the Kosovo Albanian civilian population. The Trial Chamber further
considered [ainovi}’s awareness of the animosity between ethnic Serbs and Kosovo Albanians in
Kosovo and of the context in which the forcible displacement took place.3540 Undoubtedly, [ainovi}
was aware that these events created an atmosphere of violence and insecurity, rendering the Kosovo
Albanian population particularly vulnerable to a wide range of criminality. However, the evidence
does not establish that prior to 7 May 1999 [ainovi} was aware of acts of violence to civilians of
such a gravity as to make murders, in particular, foreseeable to him.
1082. Consequently, the Appeals Chamber, Judge Liu dissenting, is satisfied that as of
7 May 1999, it was foreseeable to [ainovi} that murders could be committed. In relation to
[ainovi}’s argument that the Trial Chamber erred in fact in finding that he willingly took the risk
that murder could be committed, the Appeals Chamber notes that he has failed to present any
arguments in support of his submission. His participation in the JCE through his role in the
coordination of joint VJ and MUP operations demonstrates that he acted in furtherance of the
common plan of the JCE while being aware of the possibility that murder could be committed, thus
showing that he willingly took that risk.3541
(iii) Conclusion
1083. The Appeals Chamber therefore grants [ainovi}’s fourth ground of appeal, in part, and
quashes his convictions for murder as a violation of the laws or customs of war, and murder and
3538
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persecution, through murder, as crimes against humanity, committed prior to 7 May 1999, i.e. at
\akovica/Gjakova town (on the night of 1 April 1999),3542 Korenica/Korenicë and Meja/Mejë
(27 April 1999),3543 Bela Crkva/Bellacërka (25 March 1999),3544 Mala Kru{a/Krusha e Vogël
(26 March 1999),3545

Suva

Reka/Suhareka

town

(26 March 1999),3546

Izbica/Izbicë

(28 March 1999),3547 and near Gornja Sudimlja/Studimja e Epërme in relation to the convoy (2 and
3 May 1999).3548 The Appeals Chamber, Judge Liu dissenting, upholds [ainovi}’s conviction for
murder as a violation of the laws or customs of war, and murder and persecution, through murder,
as crimes against humanity, committed at Dubrava/Lisnaja (around 25 May 1999).3549 The impact
of this conclusion, if any, on [ainovi}’s sentence will be discussed below.3550
(c) Alleged error in finding that the commission of persecution through destruction of or damage
to religious property was foreseeable to [ainovi} and that he willingly took that risk
1084. In concluding that destruction of or damage to religious property was foreseeable to
[ainovi}, the Trial Chamber considered that: (i) the conflict involved ethnic divisions; (ii) the
common purpose of the JCE was to be achieved through a campaign of terror and violence against
the Kosovo Albanian civilian population; and (iii) [ainovi} had detailed knowledge of the events on
the ground.3551
1085. The Trial Chamber consequently convicted [ainovi}3552 for persecution, through destruction
of or damage to religious property, committed at Celina (28 March 1999),3553 Suva Reka/Suhareka
town (during the attack commencing 26 March 1999),3554 Vu~itrn/Vushtrria (27 March 1999),3555
and Vla{tica/Llashtica (6 April 1999).3556
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(i) Submissions of the parties
1086. [ainovi} submits that the Trial Chamber erred in law and fact in finding that the wanton
destruction of and damage to Kosovo Albanian cultural and religious property was reasonably
foreseeable to him, and that he willingly took the risk that it would be committed.3557 He requests
that the Appeals Chamber overturn his conviction for persecution, through destruction of or damage
to religious property, as a crime against humanity.3558
1087. [ainovi} argues that the Trial Chamber failed to provide any reasons for its finding that
these crimes were reasonably foreseeable to him, stating only that the conflict involved ethnic
divisions and that the JCE’s purpose was to be achieved through terror and violence.3559 He argues
that there was no evidence of destruction of religious sites in 1998 and further notes that ethnic
tensions have existed in Kosovo for centuries.3560 Finally, [ainovi} claims that according to the
Trial Chamber’s reasoning “the mere existence of a common purpose also entails the existence of
crimes falling outside of [the] common purpose”.3561
1088. In response, the Prosecution submits that [ainovi} fails to demonstrate any error, arguing
that the Trial Chamber provided sufficient reasons for its conclusion that the destruction of religious
sites was foreseeable to him.3562 The Prosecution argues that foreseeability does not require a
showing that crimes have previously been committed, but rather that the crimes “‘might’ be
perpetrated and that the accused willingly took the risk.”3563 It further contends that the Trial
Chamber’s approach does not imply that a common purpose will “automatically” lead to other
crimes, but rather that the “specific nature” of the common purpose, which was ethnically-based
and involved a “campaign of terror and violence”, made further ethnically-motivated crimes
foreseeable. It submits that these are relevant factors, and that the Trial Chamber did not err by
taking them into account.3564
(ii) Analysis
1089. The Appeals Chamber is of the view that the Trial Chamber sufficiently explained the
factors it took into account in finding that destruction of or damage to religious property was
foreseeable to [ainovi}. It explicitly considered that the conflict involved ethnic divisions, that the
3557
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common purpose was to be achieved through a campaign of terror and violence against the Kosovo
Albanian population, and that [ainovi} had detailed knowledge of the events on the ground in
Kosovo during the conflict.3565 The Appeals Chamber is not convinced that the Trial Chamber
merely inferred from the common purpose the foreseeability of crimes falling outside the common
purpose. Rather, the Trial Chamber considered the means through which the common purpose was
to be achieved, namely the campaign of terror and violence, among the factors which made the
commission of a specific type of crimes falling outside the common purpose foreseeable to
[ainovi}. Consequently, the Appeals Chamber considers that [ainovi} has failed to demonstrate
that the Trial Chamber erred in its approach.
1090. In addition, in discussing the evidence in relation to [ainovi}’s knowledge, the Trial
Chamber specifically noted that [ainovi} was aware that Kosovo Albanian property was being
damaged by the MUP and VJ forces in 1998.3566 It found that: (i) at the Joint Command meeting of
7 August 1998, [ainovi} stated that the “greatest damage to us is caused by burning the houses
without any need;”3567 (ii) at the Joint Command meeting of 12 August 1998, [ainovi} was present
when Milomir Mini} said that “setting houses on fire has to stop;”3568 (iii) Šainović acknowledged,
in his interview with the Prosecution, being “present at one of the ‘coordination’ meetings when
Mom~ilo Perišić complained of unnecessary damage being caused to private property in Kosovo”
and explained that he thought it was the result of legitimate combat operations;3569 and (iv) Michael
Phillips testified that he informed Šainović and Milošević in November 1998 of displaced persons
from Mališevo/Malisheva, which had been “burned to the ground”.3570 Moreover, the fact that
[ainovi} was not aware of destruction of religious property in 1998, in particular, is not
determinative; rather it is one factor to be considered in assessing whether the destruction of or
damage to such property was foreseeable to him in 1999.3571 The Appeals Chamber thus finds no
error in the factors relied upon by the Trial Chamber.
1091. As to [ainovi}’s submission that the Trial Chamber erred in law and fact in finding that he
willingly took the risk that wanton destruction of and damage to Kosovo Albanian cultural and
religious property would be committed, he has failed to present any arguments in support of his
submission. This part of his appeal is therefore dismissed.
3564
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1092. The Appeals Chamber therefore finds that [ainovi} has failed to demonstrate any error in
the factual findings relied upon by the Trial Chamber in concluding that it was foreseeable to him
that persecution, through destruction of or damage to religious property would be committed and
that he willingly took that risk. Consequently, the Trial Chamber’s legal error with regard to the
degree of foreseeability required under JCE III has no impact on [ainovi}’s conviction for
persecution through destruction of or damage to religious property. Since on the basis of the Trial
Chamber’s factual findings a higher degree of foreseeability was met, a lower degree of
foreseeability is necessarily satisfied as well.3572
(iii) Conclusion
1093. In light of the foregoing, [ainovi} has not demonstrated any error in the Trial Chamber’s
finding that destruction of or damage to religious property was foreseeable to him. The Appeals
Chamber dismisses [ainovi}’s fifth ground of appeal.
E. Alleged errors in relation to Pavkovi}’s participation in the JCE
1. Introduction
1094. Pavković held numerous positions in the JNA and the VJ. On 9 January 1998, he was
appointed Commander of the Pri{tina Corps. On 28 December 1998, he was appointed Commander
of the 3rd Army, and took up this position on 13 January 1999, which he kept until early 2000 when
he was appointed Chief of the General Staff of the VJ.3573
1095. The Trial Chamber convicted Pavkovi} pursuant to Article 7(1) of the Statute for
committing, through participation in a JCE, the crimes of deportation, other inhumane acts (forcible
transfer), murder and persecution, through murder, sexual assault, and destruction of or damage to
religious property, as crimes against humanity under Article 5 of the Statute, and murder as a
violation of the laws or customs of war under Article 3 of the Statute.3574
1096. Pavkovi} challenges the Trial Chamber’s finding that he significantly contributed to the JCE
and shared the intent to forcibly displace the Kosovo Albanian population with other JCE
members.3575 In addition, Pavkovi} contests the Trial Chamber’s findings that crimes of both the VJ
and the MUP are imputable to him3576 and that he was responsible for the deviatory crimes, i.e. the
3572
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crimes of murder and persecution, as crimes against humanity, and murder, as a violation of the
laws or customs of war, pursuant to JCE III.3577
2. Alleged errors in finding that Pavkovi} participated in the JCE
(a) Introduction
1097. The Trial Chamber found that Pavkovi} was a member of a JCE, the common purpose of
which was to ensure continued control by the FRY and Serbian authorities over Kosovo through
crimes of forcible displacement of the Kosovo Albanian population.3578 The Trial Chamber
concluded that Pavkovi} made a significant contribution to the JCE,3579 based on its findings that
he: (i) ordered and supported the operations of the VJ in Kosovo in 1999, including joint operations
with the MUP, throughout the period in which the crimes were committed; (ii) mobilised the troops
for, and commanded them during these operations; (iii) introduced additional VJ forces into Kosovo
in early 1999, in breach of the October Agreements, which put the VJ in a position to engage in
widespread operations throughout Kosovo in March 1999; (iv) supported the arming of the nonAlbanian population and the disarming of the Kosovo Albanian population in 1998, which assisted
the efforts of the JCE members to pursue their aims; and (v) contributed to the creation and
maintenance of an environment of impunity by under-reporting crimes committed by forces under
his control and failing to take effective measures in response to information thereon, which
encouraged the commission of crimes by forces under the control of JCE members.3580 In this
context, the Trial Chamber also considered Pavkovi}’s close working relationship to the then FRY
President Slobodan Milo{evi} in 1998 and 1999, which was evinced by Pavkovi}’s rapid
promotions and which enabled him to bring troops into the interior of Kosovo in contravention of
the orders of his military superiors.3581 The Trial Chamber further found that Pavkovi} knew of
crimes committed by VJ and MUP members and allegations thereof in 1998 and 1999.3582 Based on
these findings,3583 the Trial Chamber concluded that Pavkovi} had the requisite intent to forcibly
displace the Kosovo Albanian population and shared that intent with other members of the JCE.3584
1098. Pavkovi} argues that the Trial Chamber erred in finding that he significantly contributed to
the JCE and shared the requisite intent with other JCE members.3585 In particular, Pavkovi} contests
3577
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the Trial Chamber’s findings on: (i) the credibility of witness Aleksandar Dimitrijevi}; (ii) his close
relationship with Milo{evi}; (iii) his deployment of troops in Kosovo in breach of the October
Agreements; (iv) his role in disarming the Kosovo Albanian population and arming the nonAlbanian population in Kosovo; and (v) his knowledge of criminal activity by VJ and MUP
members, his reactions thereto, and his continuous orders for joint operations. The Appeals
Chamber will consider these submissions in turn.
(b) Credibility of witness Aleksandar Dimitrijevi}
1099. In determining whether Pavkovi} participated in the JCE, the Trial Chamber relied in part
on the evidence of Aleksandar Dimitrijević, former Head of the Security Administration of the VJ
General Staff, who was summoned proprio motu as a witness by the Trial Chamber.3586
Dimitrijevi} testified about, among others, various issues relevant to Pavkovi}’s relationship with
Milo{evi}, including Pavkovi}’s promotions, his aggressive strategy of using the VJ and the MUP
together in Kosovo, his by-passing of the chain of command, and his involvement in planning VJ
and MUP joint operations and deployment of VJ units in the interior of Kosovo in breach of his
superiors’ orders in 1998 and early 1999.3587 Pavković submits that the Trial Chamber erred in
relying heavily upon the testimony of Dimitrijević, despite having stated elsewhere that its findings
were based almost exclusively on the evidence presented by the parties and that the evidence it
called proprio motu would be highly unlikely to provide the principal foundation of significant
findings.3588 Pavkovi} also avers that Dimitrijević’s testimony was unreliable given his “obvious
bias and jealousy” against Pavkovi} whom he believed was partly responsible for his dismissal
from the VJ in 1999.3589 Pavkovi} further asserts that for the same reason, it is an error to rely on
Dimitrijević’s uncorroborated evidence.3590 The Prosecution responds that the Trial Chamber
carefully assessed Dimitrijevi}’s credibility and reasonably relied on his evidence.3591
1100. The Trial Chamber considered the extent of its power to summon witnesses and determined
that:
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It is where the Chamber is of the view that issues raised by the parties could be productively
explored by examining a witness not called by the parties that such power is likely to be used. It is
highly unlikely that such an exercise would ever provide the principal foundation for the most
significant findings in any prosecution before this Tribunal. As it is, the findings in this Judgement
are based almost exclusively on the evidence the parties have chosen to present to the
Chamber.3592

The Appeals Chamber notes that the Trial Chamber explained that it summoned Aleksandar
Dimitrijevi} precisely because it considered that issues raised by the parties could be productively
explored by examining him.3593 Contrary to Pavkovi}’s assertion,3594 the Trial Chamber did not find
that, due to Dimitrijevi}’s status as a Chamber witness, his evidence had less probative value than
that of witnesses called by the parties and was therefore unreliable. Indeed, the Trial Chamber
considered Dimitrijevi} to be generally reliable3595 and found some of his evidence to be
“helpful”,3596 without making any distinction between him and other witnesses called by the parties.
The Appeals Chamber finds no inconsistency in the Trial Chamber’s approach in its evaluation of,
and reliance upon, Dimitrijevi}’s evidence. Moreover, the Appeals Chamber notes that the Trial
Chamber’s approach is consistent with the jurisprudence of the Tribunal which draws no
distinction, for the purposes of evaluation of evidence, between witnesses called by the parties and
witnesses called by a chamber.3597
1101. Moreover, Pavkovi}’s contention that Dimitrijević’s testimony was unreliable due to his
“obvious bias and jealousy” is without merit. In this regard, the Appeals Chamber recalls that
“evidence of witnesses who might have motives or incentives to implicate the accused is not per se
unreliable, especially where such a witness may be thoroughly cross-examined; therefore, reliance
upon this evidence does not, as such, constitute a legal error.”3598 Furthermore, the Trial Chamber’s
discretion to rely on uncorroborated, but otherwise credible, witness testimony applies equally to
the evidence of witnesses who may have motive to implicate the accused, provided that appropriate
caution is exercised in the evaluation of their testimony.3599
1102. The Trial Chamber was aware of the fact that Dimitrijevi} was removed from his position as
Head of the Security Administration of the VJ General Staff on 23 March 1999;3600 indeed, he

3592

Trial Judgement, vol. 1, para. 33 (emphasis added).
Trial Judgement, vol. 1, para. 34.
3594
Pavkovi}’s Appeal Brief, paras 274-275.
3595
Trial Judgement, vol. 3, para. 644.
3596
Trial Judgement, vol. 1, para. 34.
3597
See, e.g. Kraji{nik Appeal Judgement, paras 37, 401, Annex A: para. 64, read together with Prosecutor v. Mom~ilo
Kraji{nik, Case No. IT-00-39-A, Scheduling Order for Evidentiary Hearing, 21 October 2008, p. 2; Had`ihasanovi} and
Kubura Trial Judgement, paras 270, 284-285.
3598
Kraji{nik Appeal Judgement, para. 146. See also Nchamihigo Appeal Judgement, para. 42; Niyitegeka Appeal
Judgement, para. 98; Ntagerura et al. Appeal Judgement, para. 204.
3599
See Nchamihigo Appeal Judgement, paras 42-48.
3600
Trial Judgement, vol. 1, para. 34; ibid., vol. 3, paras 82, 516.
3593

436
Case No. IT-05-87-A

23 January 2014

testified that Pavković was partly responsible for his dismissal.3601 Nevertheless, after Dimitrijević
was carefully examined by the Trial Chamber and thoroughly cross-examined by the parties, the
Trial Chamber found that he was generally reliable and that his evidence in relation to Pavkovi}
was not undermined.3602 Significantly, the Trial Chamber accepted and rejected specific parts of
Dimitrijevi}’s evidence and duly exercised caution in taking into account, inter alia, his demeanour
and responses in direct and cross-examination as well as consistencies and inconsistencies within
his testimony and with other evidence.3603 Thus, Pavkovi} has not shown any error in the Trial
Chamber’s assessment of Dimitrijevi}’s credibility.3604 The Appeals Chamber dismisses Pavkovi}’s
sub-ground 8(b) insofar as it generally challenges Dimitrijevi}’s credibility.
(c) Pavkovi}’s relationship with Milo{evi}
1103. The Trial Chamber found that at the time relevant to the Indictment, the Pri{tina Corps was
responsible for the Kosovo region and was subordinate to the 3rd Army,3605 which, in turn, was
subordinate to the highest organ of the VJ, the General Staff.3606 The General Staff was immediately
subordinate to the FRY President, Milo{evi}, who commanded the VJ in accordance with decisions
of the SDC (i.e., the Supreme Defence Council).3607
1104. The Trial Chamber relied on the way in which Pavkovi}, as Pri{tina Corps Commander and
subsequently as 3rd Army Commander, “worked closely with Milo{evi} on the issue of Kosovo
in 1998 and 1999” to find that Pavkovi} participated in the JCE and shared the requisite intent with
other JCE members.3608 In assessing his relationship with Milo{evi}, the Trial Chamber considered
a number of factors, including: (i) Pavkovi}’s rapid ascension up the VJ chain of command;
(ii) Pavkovi}’s ability to by-pass the VJ chain of command in 1998, demonstrated, inter alia, by
instances of his conduct in contravention of orders by superiors; (iii) Pavkovi}’s ability to deploy
troops in contravention of Ojdani}’s order in early 1999; and (iv) the private meetings between
Pavkovi} and Milo{evi} in 1998 and 1999.3609

3601

Trial Judgement, vol. 3, paras 525, 644, referring, inter alia, to Aleksandar Dimitrijević, 8 Jul 2008, T. 26580, ibid.,
9 Jul 2008, T. 26673, 22675.
3602
Trial Judgement, vol. 3, para. 644.
3603
E.g.,Trial Judgement, vol. 1, paras 574-575, 1005-1006, 1011; ibid., vol. 3, paras 84-85, 320-325, 515-517, 523525, 643-645, 662-663, 688.
3604
See also Gali} Appeal Judgement, para. 300; Kupreškić et al. Appeal Judgement, paras 31-32; Nchamihigo Appeal
Judgement, para. 47; Nahimana et al. Appeal Judgement, para. 194.
3605
Trial Judgement, vol. 1, paras 482, 584.
3606
Trial Judgement, vol. 1, paras 417-418, 468, 482.
3607
Trial Judgement, vol. 1, paras 255, 291, 433, 468, 482.
3608
Trial Judgement, vol. 3, paras 778, 781.
3609
Trial Judgement, vol. 3, para. 778, and references therein. See also ibid., vol. 3, paras 643-665, 689, 703-710.
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(i) Pavkovi}’s promotions
1105. The Trial Chamber found that upon Milo{evi}’s order, Pavkovi} replaced Du{an Samard`i}
as the 3rd Army Commander on 28 December 1998 after clashes between the two officers.3610 It also
considered that “Pavkovi}’s rapid ascension up the VJ chain of command” demonstrated
Milo{evi}’s approval of Pavkovi}’s approach to the problem in Kosovo.3611 The Trial Chamber
noted evidence indicating that Pavkovi}’s promotions were irregular3612 and concluded that his
promotion to 3rd Army Commander, and his subsequent promotion to Chief of the VJ General Staff
in February 2000, were rewards from Milo{evi} for his participation in the JCE.3613
1106. Pavkovi} asserts that the Trial Chamber erred in relying on his promotions as evidence of
his membership in the JCE, since its findings as to the manner in which he was promoted and the
tension between him and Samard`i}, which preceded his promotions, were erroneous.3614

a. Manner in which Pavkovi} was promoted
1107. The Trial Chamber noted that Pavkovi} rapidly ascended up the VJ chain of command.3615 It
concluded that Pavkovi}’s promotion to 3rd Army Commander and his subsequent promotion to
Chief of the VJ General Staff were rewards from Milo{evi} for his participation in the JCE.3616 In
so doing, it considered evidence recording a discussion on Pavkovi}’s promotion at the eighth
session of the SDC held on 25 December 1998. The Trial Chamber found that, notwithstanding
objections raised by Milo Ðukanović, the President of the Republic of Montenegro, in this session,
Milo{evi} ordered Pavkovi}’s promotion to 3rd Army Commander.3617 The Trial Chamber also
noted that appointment to higher ranking posts fell under the jurisdiction of the President of the
FRY and was regulated by legislation.3618 In this context, the Trial Chamber considered the
evidence of Branko Fezer, Chief of the Personnel Administration of the VJ General Staff, who
testified that the procedure for appointment and promotion of VJ officers was adhered to in the
promotion of Pavkovi}.3619 However, the Trial Chamber also considered Pavkovi}’s media
interview in 2000, in which he stated that he received early promotions five times in his career,
3610

Trial Judgement, vol. 3, paras 85, 665, 680-681, 778.
Trial Judgement, vol. 3, para. 778. See also ibid., vol. 3, paras 85, 665.
3612
Trial Judgement, vol. 3, paras 85, 649.
3613
Trial Judgement, vol. 3, paras 85, 778.
3614
Pavkovi}’s Appeal Brief, para. 81 and the title of sub-ground 1(D).
3615
Trial Judgement, vol. 3, paras 85, 778.
3616
Trial Judgement, vol. 3, paras 85, 778.
3617
Trial Judgement, vol. 3, para. 681, referring to Exh. 4D35, Exh. P801.
3618
Trial Judgement, vol. 3, para. 682, referring to Branko Fezer, 27 Sep 2007, T. 16482-16485, 16489-16490, Branko
Fezer, Exh. 3D1118, para. 5. See also Exh. P984 (FRY Law on the VJ), Article 151, Exh. P986 (Constitution of the
FRY), Article 136.
3611
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despite the rules only allowing for three such early promotions.3620 In addition, the Trial Chamber
took into account the testimony of Aleksandar Vasiljević, former Deputy Head of the Security
Administration of the VJ General Staff, that “Pavkovi}’s promotion did not go through the regular
procedure”3621 as well as evidence indicating that, in July 1998, Du{an Samard`i} attempted to
initiate disciplinary proceedings against Pavkovi} for breaching orders on the use of the VJ in
Kosovo and that Pavkovi} subsequently met Milo{evi}, who instead promoted him.3622

i. Submissions of the parties
1108. Pavkovi} submits that the Trial Chamber erred in finding that his promotions did not
comport with regular procedure.3623 In particular, he contends that it erred in its assessment of the
discussion on his promotion at the SDC session of 25 December 1998, since Milo Ðukanović, who
initially expressed concern about Pavkovi}’s promotion, subsequently stated in this session that he
did not actually know Pavković.3624 In support of this contention, Pavković also refers to the
remarks of Milo{evi} and Milutinovi} and the SDC’s conclusion in this session that the Pri{tina
Corps behaved “in accordance with Rules of Service.”3625 Pavkovi} also argues that the Trial
Chamber was inconsistent in finding that his promotions were rapid and were rewards from
Milo{ević, while accepting Branko Fezer’s testimony that all changes to personnel in the VJ were
carried out in strict compliance with the law and on the orders of the FRY President.3626 Pavkovi}
further submits that the Trial Chamber erred in relying on comments from his media interview that
he received more early promotions than the rules allow, since no such limitation was stipulated in
the VJ Rules of Service or the FRY Law on the VJ.3627
1109. Pavkovi} also challenges the Trial Chamber’s assessment of evidence concerning Du{an
Samard`i}’s attempt to discipline him in July 1998. According to Pavkovi}, the Trial Chamber
erred in relying solely on Aleksandar Dimitrijevi}’s testimony, which was false. Specifically, he
contends that the document referred to by Dimitrijevi}, in support of the claim that Samard`i}

3619

Trial Judgement, vol. 3, para. 682, referring to Branko Fezer, 27 Sep 2007, T. 16483-16485, 16489-16490, Branko
Fezer, Exh. 3D1118, para. 5.
3620
Trial Judgement, vol. 3, para. 683, referring to Exh. P1319, p. 9.
3621
Trial Judgement, vol. 3, para. 649, referring to Aleksandar Vasiljevi}, T. 8676, 18 Jan 2007. Regarding Vasiljevi}’s
position, see Trial Judgement, vol. 1, para. 439.
3622
Trial Judgement, vol. 3, para. 649, referring to Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26622-26624, ibid.,
9 Jul 2008, T. 26682-26683, Exh. P1510.
3623
Pavkovi}’s Appeal Brief, para. 81, referring to Trial Judgement, vol. 3, paras 649, 778.
3624
Pavkovi}’s Appeal Brief, paras 82-84, referring to Exh. P1000, Exh. 1D761.
3625
Pavkovi}’s Appeal Brief, para. 84, referring to Exh. P1000, pp. 9-10.
3626
Pavkovi}’s Appeal Brief, para. 84, referring to Trial Judgement, vol. 3, paras 682, 778, Branko Fezer, 27 Sep 2007,
T. 16483, 16485-16487.
3627
Pavkovi}’s Appeal Brief, para. 85, referring to Exh. 4D532, Exh. P984, pp. 37-38.
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attempted to discipline him, was not in evidence.3628 Pavkovi} also refers to the minutes of a
meeting held at the Forward Command Post on 13 August 1998, admitted as additional evidence on
appeal. Pavkovi} underscores that the minutes record the statements of Momčilo Peri{i}, then Chief
of the VJ General Staff, and Samard`i} that the Pri{tina Corps had professionally carried out its
assignments in the spirit of the FRY Constitution. Pavkovi} contends that it is illogical that his
superiors would praise him for the conduct of the Pri{tina Corps in a meeting held shortly after
Samard`i}’s alleged attempt to discipline him.3629
1110. Pavkovi} also challenges the Trial Chamber’s assessment of evidence of a meeting between
him and Milo{evi} that took place after Samard`i}’s alleged attempt to discipline him. Pavkovi}
claims that there is no evidence as to what was discussed at the meeting, following which he was
promoted by Milo{evi}.3630
1111. The Prosecution responds that none of the evidence cited by Pavkovi} shows that the Trial
Chamber was unreasonable in finding that his promotions did not follow the established
procedure.3631 It also avers that the absence of express limitation in the legislation as to the number
of times that an officer could receive early promotion does not undermine the Trial Chamber’s
finding, in light of Pavkovi}’s own admission that his promotions did not comply with the rules.3632
In addition, the Prosecution submits that Pavkovi}’s argument concerning Branko Fezer’s
testimony should be summarily dismissed for merely asserting that the Trial Chamber failed to give
sufficient weight to this evidence.3633 As for the additional evidence, the Prosecution contends that
Pavkovi} overemphasises Du{an Samard`i}’s statement in the 13 August 1998 meeting, which does
not outweigh the concerns over Pavkovi}’s actions expressed by his superiors many times.3634

ii. Analysis
1112. The Appeals Chamber considers Pavkovi}’s submissions regarding the SDC session of
25 December 1998 to be without merit. The Trial Chamber reasonably concluded that Milo{evi}

3628

Pavkovi}’s Appeal Brief, para. 281; Pavkovi}’s Reply Brief, paras 13-14; Pavkovi}’s Supplemental Appeal Brief,
paras 3, 25, referring to Trial Judgement, vol. 3, para. 649. Pavkovi}’s challenge regarding Dimitrijevi}’s credibility
(Pavkovi}’s Appeal Brief, para. 281) has already been rejected (see supra, sub-section VII.E.2.(b)).
3629
Pavkovi}’s Supplemental Appeal Brief, para. 25, referring to Exh. 4DA13. Regarding the position of Peri{i},
see Trial Judgement, vol. 1, para. 470.
3630
Pavkovi}’s Reply Brief, paras 13-14.
3631
Prosecution’s Response Brief (Pavkovi}), paras 33-34, referring to Trial Judgement, vol. 1, para. 574, ibid., vol. 3,
paras 120-123, 524, 681, and also arguing that Milo{evi} promoted Pavkovi} despite \ukanovi}’s objection. Regarding
Dimitrijevi}’s credibility, see Prosecution’s Response Brief (Pavkovi}), para. 115; Prosecution’s Supplemental
Response Brief (Pavkovi}), para. 18.
3632
Prosecution’s Response Brief (Pavkovi}), para. 35, referring to Trial Judgement, vol. 3, paras 85, 683.
3633
Prosecution’s Response Brief (Pavkovi}), para. 36.
3634
Prosecution’s Supplemental Response Brief (Pavkovi}), para. 31, referring, inter alia, to Exh. 4DA22.
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ordered Pavkovi}’s promotion despite objections raised by Milo Ðukanović3635 based on its analysis
of the discussions at this session as a whole. The Trial Chamber not only considered Ðukanović’s
remarks questioning the propriety of promoting Pavković, but also the responses of Milo{evi} and
Milutinovi}, Ðukanović’s reaction thereto as well as their related discussions as to the legality of VJ
actions in Kosovo.3636 The Trial Chamber noted Ðukanović’s statement at the end of the session
that he did not personally know Pavkovi} and Ðukanović’s undertaking that he would not publicise
the fact that there were objections to Pavkovi}’s promotion.3637 The records of this session indicate
that Ðukanović’s objections were overwhelmed by Milo{evi} and other participants.3638 Thus,
Pavkovi} merely presents his own interpretation of the evidence, without showing that the Trial
Chamber’s conclusion was unreasonable.
1113. Contrary to Pavkovi}’s submission, the Appeals Chamber does not consider that the Trial
Chamber accepted Branko Fezer’s evidence that the procedure for appointment and promotion of
VJ officers was adhered to when promoting Pavkovi}. In this regard, the Trial Judgement, read as a
whole, suggests that the Trial Chamber accorded little weight to Fezer’s evidence and instead relied
on other evidence indicating the irregularity of Pavkovi}’s promotions3639 when it found that his
promotions were rapid and were rewards from Milo{evi}.3640 Moreover, the fact that the VJ Rules
of Service and the FRY Law on the VJ did not stipulate any limitation on the number of early
promotions does not invalidate Pavkovi}’s own statement in his media interview that he received
more early promotions than the rules allowed. Pavkovi}’s arguments merely seek to interpret the
evidence differently from the Trial Chamber, without showing any error on its part.
1114. Likewise, the Trial Chamber did not err in its reliance on Aleksandar Dimitrijevi}’s
testimony in considering Du{an Samard`i}’s attempt to initiate disciplinary proceedings against
Pavkovi} in July 1998.3641 Contrary to Pavkovi}’s assertion, the Trial Chamber’s reliance on
Dimitrijevi}’s evidence in the absence of corroboration does not per se constitute an error, as a trial
chamber has discretion to rely on uncorroborated, but otherwise credible, witness testimony.3642 In

3635
3636

Trial Judgement, vol. 3, para. 681, referring to Exh. 4D35, Exh. P801.
Trial Judgement, vol. 3, paras 121-123, 524, 681, referring, inter alia, to Exh. P1000, pp. 9-11, Exh. 1D761, pp. 21-

25.
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See Trial Judgement, vol. 3, para. 123, referring to Exh. P1000, pp. 10-11, Exh. 1D761, pp. 24-25.
Exh. P1000, pp. 10-11; Exh. 1D761, pp. 22-25.
3639
Such evidence includes Pavkovi}’s media interview (Trial Judgement, vol. 3, para. 683, referring to Exh. P1319,
p. 9) and Vasiljevi}’s testimony (Trial Judgement, vol. 3, para. 649, referring to Aleksandar Vasiljevi}, T. 8676,
18 Jan 2007), as recounted above (see supra, para. 1107).
3640
Trial Judgement, vol. 3, paras 83-85, 649, 665, 680-683, 778.
3641
Trial Judgement, vol. 3, para. 649, referring to Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26622-26623, ibid.,
9 Jul 2008, T. 26682-26683.
3642
D. Milo{evi} Appeal Judgement, para. 215; Limaj et al. Appeal Judgement, para. 203; Nchamihigo Appeal
Judgement, para. 42; Karera Appeal Judgement, para. 45; Muvunyi I Appeal Judgement, para. 128; Muhimana Appeal
Judgement, para. 101. In this regard, the Appeals Chamber recalls that the Trial Chamber found Dimitrijevi} “generally
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his testimony, Dimitrijevi} referred to a document concerning the initiation of the disciplinary
proceedings,3643 which is not in evidence. However, the Appeals Chamber considers that the
absence of this document from the trial record does not in itself render Dimitrijevi}’s testimony
false. Pavkovi}’s argument in this regard is thus without merit.
1115. Moreover, the Appeals Chamber is not persuaded that the minutes of the 13 August 1998
meeting, admitted as additional evidence, raise a reasonable doubt as to Samard`i}’s attempt to
discipline Pavkovi}. This evidence, which reflects the comments of Momčilo Peri{i} and Du{an
Samard`i} regarding the propriety of the conduct of the VJ and the Pri{tina Corps, does not in itself
undermine Dimitrijevi}’s evidence, as the trial record contains overwhelming evidence showing the
tension between Pavkovi} and Samard`i}, Pavkovi}’s execution of operations and use of Pri{tina
Corps units without the specific authorisation of VJ superiors as well as the concerns of Peri{i} and
other VJ officers about the use of the VJ in Kosovo.3644
1116. It is unclear from the evidence what Pavkovi} and Milo{evi} discussed at their meeting
following Samard`i}’s attempt to discipline Pavkovi}. However, the evidence shows that, after this
meeting, Pavkovi} was promoted to Lieutenant-General on 21 July 1998 by Milo{evi}, who simply
announced this promotion to VJ General Staff members ex post facto.3645 Significantly, this
promotion was decided in a manner which does not correspond to the practice described by Branko
Fezer. According to Fezer, the regular practice was for the FRY President to make decisions based
upon the General Staff’s proposal in consultation with the SDC.3646 In these circumstances,
Pavkovi} has failed to demonstrate that the Trial Chamber was unreasonable in relying on this
evidence in corroboration of Aleksandar Vasiljevi}’s testimony that Pavkovi}’s promotion did not
comport with regular procedure.3647

reliable”, including in relation to his evidence concerning Pavkovi}, although Pavkovi} was partly responsible for
Dimitrijevi}’s dismissal in 1999 (Trial Judgement, vol. 3, para. 644). See supra, sub-section VII.E.2.(b).
3643
Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26623.
3644
Trial Judgement, vol. 3, paras 643-665, 680, and references therein. See supra, sub-sections VII.C.1.(d),
VII.C.2.(b), VII.C.2.(c)(i) and VII.C.2.(c)(iii)-VII.C.2.(c)(vi); infra, sub-sections VII.E.2.(c)(i)b.i. and VII.E.2.(c)(i)b.ii.
3645
Trial Judgement, vol. 3, paras 649-650, referring, inter alia, to Aleksandar Dimitrijevi}, 8 Jul 2008, T. 2662226624, ibid., 9 Jul 2008, T. 26682, Exh. P1510.
3646
Branko Fezer, 27 Sep 2007, T. 16489-16490; Branko Fezer, Exh. 3D1118, para. 5. See also Branko Fezer,
27 Sep 2007, T. 16482-16485; Trial Judgement, vol. 3, para. 682.
3647
Trial Judgement, vol. 3, para. 649, referring to Aleksandar Vasiljevi}, 18 Jan 2007, T. 8676. While Pavkovi} also
argues that it is inconceivable that the issuance of Peri{i}’s order regarding the use of the VJ, Pavkovi}’s violation
thereof, Samard`i}’s attempt to discipline him, Pavkovi}’s visit to Milo{evi} and his promotion, all occurred within two
days (Pavkovi}’s Reply Brief, para. 14), Pavkovi} misrepresents the Trial Judgement in this regard. The evidence
indicates that Pavkovi}’s use of the VJ in an unplanned manner triggered Peri{i}’s order of 20 July 1998 explicitly
prohibiting the use of the VJ except in the border areas, and that Samard`i}’s attempt to discipline Pavkovi} for
breaching orders coincided around this time. The Trial Chamber accurately described this evidence, and did not
determine that Pavkovi}’s violation of orders, which Samard`i} tried to discipline, was a violation of Peri{i}’s order of
20 July 1998 (See Trial Judgement, vol. 3, para. 649, fn. 1553, referring to Exh. P922, p. 3, Exh. P717, pp. 2-3. See also
Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26622-26623; ibid., 9 Jul 2008, T. 26682-26684. See also Trial Judgement,
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1117. Consequently, Pavkovi} has failed to show any error on the part of the Trial Chamber in its
findings as to the manner in which his promotions were decided. His arguments in this regard are
thus dismissed.

b. Tension between Pavkovi} and Samard`i}
1118. The Trial Chamber found that before Pavkovi} replaced Du{an Samard`i} as 3rd Army
Commander on 28 December 1998, there was tension between the two officers and they clashed
about Pavkovi} intensifying the VJ presence in Kosovo without strict adherence to the VJ chain of
command.3648
1119. Pavkovi} submits that the Trial Chamber erred in finding that there was tension between
him and Samardžić concerning the use of the VJ in Kosovo and that this contributed to his
promotion to Commander of the 3rd Army.3649 In particular, Pavkovi} argues that the Trial Chamber
erred in: (i) assessing the communication between him and Samardžić regarding the implementation
of the second stage of the Plan for Combating Terrorism (Exhibits 4D100 and 4D119);3650
(ii) assessing Samard`i}’s order of 7 August 1998;3651 (iii) failing to appropriately assess
Samarad`i}’s favourable evaluation of Pavkovi};3652 (iv) failing to correctly evaluate Samard`i}’s
control over Pavkovi} and the Pri{tina Corps;3653 and (v) finding that Samard`i} was sidelined.3654
The Appeals Chamber will consider these submissions in turn.

i. Exchange between Pavkovi} and Samardžić concerning the
implementation of the second stage of the Plan for Combating Terrorism
1120. The Trial Chamber considered that in 1998, certain VJ officers, including Momčilo Peri{i},
Chief of the VJ General Staff, spoke out against the use of the VJ beyond the border area (i.e. in the
vol. 3, para. 650, referring to the evidence that Milo{evi} and Pavkovi} indicated in a meeting of 21 July 1998 that
certain actions had already been undertaken pursuant to a decision of the SDC on 9 June 1998). Pavkovi} has not shown
any error in the Trial Chamber’s assessment of this evidence.
3648
Trial Judgement, vol. 3, paras 83, 85, 665, 680. See also ibid., vol. 3, paras 648-660.
3649
Pavkovi}’s Appeal Brief, paras 81, 86-87, referring to Trial Judgement, vol. 3, paras 83, 680. See also Pavkovi}’s
Reply Brief, para. 16. Contra Prosecution’s Response Brief (Pavkovi}), paras 37-38.
3650
Pavkovi}’s Appeal Brief, paras 86-88. Pavkovi} also challenges the Trial Chamber’s assessment of the following
event as an example of the tension or clash between him and Samard`i}: the exchange between the two from midSeptember to early October 1998 – reflected in a document sent from Pavkovi} to Samard`i} on 5 October 1998
(Exh. P1439) – concerning the decision of the Joint Command to form rapid-intervention forces (Pavkovi}’s Appeal
Brief, paras 86-87, 92, referring to Exh. P1439, Exh. 4D91, Miodrag Simić, 13 Sep 2007, T. 15529-15532. See also
Pavkovi}’s Reply Brief, paras 17-18). In the foregoing section concerning the authority of the Joint Command, the
Appeals Chamber has discussed and rejected Pavkovi}’s submissions in this respect (see supra, subsections VII.C.2.(c)(ii) and VII.C.2.(c)(v)).
3651
Pavkovi}’s Reply Brief, para. 15, referring to Exh. P1421.
3652
Pavkovi}’s Appeal Brief, para. 93, referring to Exh. 4D136. See also Pavkovi}’s Appeal Brief, paras 86-87.
3653
Pavkovi}’s Appeal Brief, paras 89-91. See also ibid., paras 86-87.
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interior of Kosovo) absent a declaration of a state of emergency or war.3655 The Trial Chamber
further noted that Peri{i} prohibited VJ deployment in the interior of Kosovo without his specific
orders.3656 The Trial Chamber found that despite these objections, the Plan for Combating
Terrorism was formally adopted in a meeting with Slobodan Milo{evi} in Belgrade on
21 July 1998, where Pavkovi} presented this Plan.3657 The Plan for Combating Terrorism was
comprised of five stages and envisaged the reinforcement of “the security of the state border in the
border belt and in depth”.3658 The Trial Chamber also found that in furtherance of the Plan for
Combating Terrorism, the VJ made its own plan for engagement, known as Grom 98.3659 On
28 July 1998, Peri{i} issued the Grom 98 directive containing this plan.3660 On the following day,
Du{an Samard`i}, 3rd Army Commander, issued the Grom 98 order implementing the directive.3661
While Peri{i} and Samard`i}, through the Grom 98 directive and order, permitted VJ deployment in
the interior of Kosovo, they specified that VJ actions were to be carried out in accordance with their
“special” orders.3662
1121. The Trial Chamber further found that on 22 July 1998, one day after the formal adoption of
the Plan for Combating Terrorism, Pavkovi}, then Pri{tina Corps Commander, sent a letter to
Samard`i}, reminding him of the adoption of the Plan and directing him to draw up details of the
Priština Corps operations (Exhibit 4D100).3663 That same day, Samardžić replied to Pavkovi}
informing him that because the FRY President had accepted the second phase of the Plan
“personally” proposed by Pavković, the Priština Corps Command should prepare a plan for VJ
involvement therein (Exhibit 4D119).3664 On 23 July 1998, Pavković wrote to Samardžić regarding
the implementation of the second phase of the Plan, calling for the engagement of units of the
Pri{tina Corps in support of MUP units in several operations.3665 In response, Samardžić refused to
approve some of the requested actions, on the ground that Milo{evi} had not been informed
thereof.3666
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1122. Pavkovi} submits that the Trial Chamber erred in its interpretation of, and reliance upon, the
communication between him and Samardžić concerning the implementation of the second stage of
the Plan for Combating Terrorism to find that there was tension between them.3667 He contends that
it is unclear how his letter of 22 July 1998, or Samardžić’s response on the same day, evince such
tension.3668 According to Pavkovi}, there is no evidence that Samardžić objected to the adoption of
the Plan at the meeting of 21 July 1998.3669 He asserts that on 29 July 1998, Samardžić issued his
Grom 98 order to all 3rd Army units pursuant to this Plan and Peri{i}’s Grom 98 directive.3670
Pavkovi} further avers that his letter of 22 July 1998 is nothing more than a standard request for
direction from a superior3671 and that Samardžić’s response on the same day acknowledged the Plan
as decided and ordered the engagement of Pri{tina Corps forces as requested by Pavković.3672
Pavkovi} also maintains that what followed was in line with the “normal military chain-ofcommand protocol”.3673
1123. The Prosecution responds that Pavković’s letter of 22 July 1998 and the subsequent
exchange between him and Samardžić support the Trial Chamber’s finding that the two officers
clashed over the use of the VJ in Kosovo.3674
1124. The Appeals Chamber considers Pavkovi}’s submissions to be without merit. The Trial
Chamber assessed extensive evidence of the differing views in the leadership of the FRY and Serbia
concerning the use of the VJ in Kosovo beyond the border area (i.e. in the interior of Kosovo) and
objections raised by certain VJ officers, including Peri{i}, to this use of the VJ.3675 Although the
Plan for Combating Terrorism included “taking measures to reinforce the security of the state
border in the border belt and in depth”,3676 there is no evidence that Samard`i} voiced objections in
this regard in the meeting of 21 July 1998 where the Plan was formally adopted.3677 However, the
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Appeals Chamber considers that the absence of any evidence to this effect does not undermine the
Trial Chamber’s conclusion that there was tension between Pavkovi} and Samard`i}. Furthermore,
contrary to Pavkovi}’s contention, the Appeals Chamber considers that the communication between
him and Samardžić on 22 and 23 July 1998 concerning the implementation of the second stage of
the Plan for Combating Terrorism supports this conclusion.
1125. The Appeals Chamber is of the view that the Trial Chamber carefully examined the letter of
22 July 1998 from Pavković to Samardžić and the subsequent exchange between them.3678 Pavkovi}
mischaracterises the evidence by asserting that, in response to his letter of 22 July 1998, Samard`i}
ordered the engagement of Pri{tina Corps forces, thereby granting Pavkovi}’s request. In fact,
Samad`i} responded to Pavkovi}’s letter of 22 July 1998 by requesting that Pavkovi} prepare a
proposal for the engagement of Pri{tina Corps units, as the FRY President had approved the second
phase of the Plan proposed by Pavkovi} and had tasked the VJ to deploy its forces “in the
territory”.3679 The Trial Chamber noted evidence showing that on 23 July 1998, in reply to
Samard`i}’s response, Pavkovi} sent Samard`i} a proposal containing details for an operation to
unblock certain roads in the interior of Kosovo,3680 which Samard`i} rejected on the same day.3681
Moreover, it noted that, despite Samard`i}’s opposition to this proposal, a brigade of the Pri{tina
Corps was used in late July to early August 1998 in an operation to clear one of the roads
designated in Pavkovi}’s rejected proposal of 23 July 1998.3682
1126. The Trial Chamber also considered evidence suggesting that Pavkovi} deployed the VJ in
the interior of Kosovo prior to the formal authorisation by his VJ superiors, Peri{i} and Samard`i},
on the basis of the FRY President’s approval of the Plan for Combating Terrorism.3683 The Trial
Chamber noted that Peri{i} and Samard`i} authorised the use of the VJ to secure the border “in
depth” and permitted VJ actions in coordination with the MUP in the interior of Kosovo only
pursuant to the Grom 98 directive and the Grom 98 order, issued on 28 and 29 July 1998,
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respectively.3684 However, prior to this authorisation, Pavkovi} reported in a Joint Command
meeting on 26 July 1998 that VJ operations had been undertaken in locations in the interior of
Kosovo as part of the Plan for Combating Terrorism.3685 In these circumstances, it was reasonable
for the Trial Chamber to conclude that the letter of 22 July 1998 from Pavković to Samardžić and
the subsequent exchange between them demonstrated clashes between the two officers.3686
Pavkovi} has failed to demonstrate that the Trial Chamber erred in its assessment of this evidence
and merely seeks to substitute his own interpretation for that of the Trial Chamber. Pavkovi}’s
arguments in this regard are accordingly dismissed.

ii. Samard`i}’s order of 7 August 1998
1127. The Trial Chamber found that on 7 August 1998, Du{an Samardžić issued an order
providing for, inter alia, VJ support of MUP operations. The Trial Chamber considered that this
order was “apparently aimed at Pavkovi}”, since it specified that the units were not to be used
contrary to this order and that, if they were, unit commanders who received such orders should
immediately inform “the second superior officer” and act according to his orders.3687
1128. Pavkovi} argues that Samard`i}’s order of 7 August 1998 should be read as authorising VJ
units to support MUP units. He also claims that it ran counter to Momčilo Peri{i}’s order to only
use the VJ within the border belt, since the MUP’s responsibilities lay beyond the border belt.
Pavkovi} also argues that this order was not specifically aimed at him as it provides that the use of
units in contravention of this order should be reported to the “second superior officer” and not
directly to Samard`i}.3688
1129. The Appeals Chamber considers Pavkovi}’s submissions to be without merit. He ignores the
Trial Chamber’s finding that, prior to Samard`i}’s order of 7 August 1998, Peri{i}’s Grom 98
directive of 28 July 1998 authorised the use of the VJ in the interior of Kosovo (i.e. beyond the
border belt).3689 The Trial Chamber also considered evidence that while the Grom 98 directive and
Samard`i}’s Grom 98 order of 29 July 1998 specified that VJ actions must be carried out in
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accordance with special orders of the General Staff and the 3rd Army Commander,3690 Pavkovi}
deployed Pri{tina Corps units on 2 August 1998 despite Samard`i}’s order prohibiting it.3691
1130. Furthermore, Samard`i} directed that his order of 7 August 1998 be personally delivered to
Pavkovi}, then Pri{tina Corps Commander, and to “the commanders of directly subordinated units
of the Pri{tina Corps Command for their information.”3692 As Pavkovi} was the first or immediate
superior officer of the commanders of directly subordinated units of the Pri{tina Corps Command,
Samard`i}, then 3rd Army Commander, was the “second superior officer” for these commanders.
Thus, it was reasonable for the Trial Chamber to find that Samard`i}’s order of 7 August 1998
anticipated Pavkovi} issuing orders in contravention of Samard`i}’s order and required
commanders directly subordinated to Pavkovi} to inform Samard`i} of any violations thereof. In
these circumstances, Pavkovi} has failed to demonstrate that the Trial Chamber erred in its
assessment of Samard`i}’s order of 7 August 1998. Pavkovi}’s arguments in this regard are
accordingly dismissed.

iii. Samard`i}’s favourable evaluation of Pavkovi}
1131. Pavković submits that the Trial Chamber failed to appropriately evaluate evidence that
reasonably shows that there was no tension between him and Du{an Samardžić.3693 In this regard,
he contends that the Trial Chamber failed to accord sufficient weight to the fact that, as part of his
professional evaluation, Samardžić awarded him the highest rating, which, Pavkovi} avers, is
indicative of a good relationship between the two officers.3694 The Prosecution responds that the
Trial Chamber reasonably determined that Samard`i}’s favourable evaluation of Pavkovi} did not
outweigh the extensive evidence of conflict between the two officers.3695
1132. The Appeals Chamber notes that the Trial Chamber considered that Samardžić evaluated
Pavkovi} in January 1999, rating him “excellent” and “exceptional”.3696 However, the fact that
Samardžić gave Pavkovi} a favourable evaluation is not, on its own, indicative of the relationship
between these two officers. In this context, the Appeals Chamber recalls that the Trial Chamber
considered overwhelming evidence showing disagreements between the two concerning the use of
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the VJ.3697 It was thus reasonable for the Trial Chamber not to accord much weight to the evidence
of Pavkovi}’s favourable evaluation in concluding that tension existed between Pavkovi} and
Samardžić. Pavkovi}’s argument in this regard is accordingly dismissed.

iv. Samard`i}’s control over Pavkovi} and the Pri{tina Corps
1133. Pavkovi} maintains that as Commander of the 3rd Army, Du{an Samard`i} was in full
control of the Pri{tina Corps3698 and that the evidence shows his “concrete management” from
27 July 1998, at the latest.3699 According to Pavkovi}, the Trial Chamber failed to appropriately
consider this evidence, which he avers demonstrates that there was no tension between him and
Samard`i}.3700 Pavkovi} further asserts that additional evidence admitted on appeal demonstrates
Samard`i}’s control over VJ activities and operations.3701
1134. The Prosecution responds that the Trial Chamber reasonably found that the evidence
pertaining to Samard`i}’s issuance of various orders did not outweigh the extensive evidence of
conflict between the two officers.3702 With regard to the additional evidence, the Prosecution
contends that most of the exhibits referred to by Pavkovi} are repetitive of evidence presented at
trial3703 and that some exhibits showing his superiors rejecting his proposals in fact strengthen the
Trial Chamber’s finding that he clashed with his superiors.3704
1135. The Trial Chamber noted that “a significant amount of evidence suggests that the formal
command structures […] of the VJ […] remained intact during the period of operation of the Joint
Command”3705 and found that “the VJ command structure continued to operate during the
operations conducted in 1998.3706 However, the Trial Chamber also found that there was tension
between Pavkovi} and his military superiors over the use of the VJ in Kosovo, and that on several
occasions Pavkovi} executed operations and used Pri{tina Corps units without the specific
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authorisation of his VJ superiors.3707 This and other evidence3708 led the Trial Chamber to conclude
that Pavkovi} by-passed the regular VJ chain of command using his direct access to Milo{evi}.3709
In this context, the Trial Chamber noted orders of the 3rd Army which allegedly provided the basis
for Pavkovi}’s orders to the Pri{tina Corps in 1998. However, it found that these orders were
consistent with its conclusion that Pavkovi} by-passed the regular VJ chain of command, since they
demonstrated “attempts to retain some control over Pavkovi}’s involvement in the Joint
Command.”3710
1136. The Appeals Chamber considers that the evidence on which Pavkovi} relies as showing
Samard`i}’s control over him and the Pri{tina Corps – both the evidence in the trial record3711 and
additionally admitted on appeal3712 – is similar in nature to the evidence that the Trial Chamber
explicitly mentioned in the Trial Judgement3713 and shows nothing more than the limited degree of
control that it found Samard`i} retained.3714 Pavkovi} has thus failed to demonstrate that the Trial
Chamber erred in its assessment of the evidence in this regard. Moreover, the Appeals Chamber
considers that no reasonable doubt as to Pavkovi}’s guilt arises from the additional evidence.
Accordingly, Pavkovi}’s arguments concerning Samard`i}’s control over him and the Pri{tina
Corps are dismissed.

v. Whether Samard`i} was sidelined
1137. Pavkovi} submits that the Trial Chamber erred in finding that Du{an Samard`i} was
sidelined after he replaced Samard`i} as 3rd Army Commander. According to Pavkovi}, this
conclusion contradicts the Trial Chamber’s reliance on Samard`i}’s subsequent engagement in high
level meetings of the VJ General Staff.3715 The Prosecution responds that the Trial Chamber did not
3707
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focus on whether Samard`i} was “sidelined” after Pavkovi} replaced him; rather, it considered
whether the tension between the two officers led to Samard`i} being ousted from his position.3716
1138. Contrary to Pavkovi}’s assertion, the Trial Chamber did not conclude that Samardžić was
sidelined. The Trial Chamber found that after Samardžić and Pavkovi} clashed over the use of VJ
forces in Kosovo, Milo{evi} removed Samardžić from his post of 3rd Army Commander, which had
authority over the VJ forces deployed in Kosovo, and appointed Pavkovi} instead.3717 The fact that
Samardžić, as “Yugoslav Army Inspectorate”, attended meetings of the Collegium of the VJ
General Staff3718 has no bearing on this finding. Pavkovi} has failed to demonstrate any error on the
part of the Trial Chamber and his argument in this regard is accordingly dismissed.

c. Conclusion
1139. For the foregoing reasons, Pavkovi} has failed to demonstrate any error in the Trial
Chamber’s assessment of the evidence concerning the manner in which he was promoted and the
tension between him and Du{an Samard`i} which preceded his promotions,3719 or its reliance upon
this evidence to infer his intent to participate in the JCE. The Appeals Chamber therefore dismisses
Pavkovi}’s sub-ground 1(D) in its entirety and part of sub-ground 8(b) in this regard.
(ii) Whether Pavkovi} by-passed the VJ chain of command in 1998
1140. The Trial Chamber found that in 1998, Pavković, then Pri{tina Corps Commander, “was one
of the main proponents of the increased utilisation of the VJ in the interior of Kosovo” and as a
member of the Joint Command, “used the influence of this body and his direct access to Milošević
to advance his aggressive strategy of using the VJ and MUP together in Kosovo including by bypassing the usual VJ chain of command.”3720 The Trial Chamber based this conclusion on witness
testimony describing Pavkovi} by-passing the chain of command3721 as well as its findings on the
series of events in 1998, which led to the implementation of the Plan for Combating Terrorism. In
this regard, the Trial Chamber considered: (i) Pavkovi}’s active role in the Joint Command;
(ii) tension between Pavkovi} and his VJ superiors, such as Momčilo Peri{i} and Du{an Samard`i},
3716
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(Exh. 4DA22). The minutes record General Mladenovi} as reporting problems with the Pri{tina Corps Command, and
the Chief of Staff of the 3rd Army – Miodrag Simi} (see Trial Judgement, vol. 1, para. 587) – as referring to “a certain
atmosphere of intolerance between the commands” of the Pri{tina Corps and the 3rd Army (Exh. 4DA22, p. 3).
3720
Trial Judgement, vol. 3, para. 665. See also ibid., vol. 3, para. 657.
3721
Trial Judgement, vol. 3, paras 644-645, 663, and references therein.
3717
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who were reluctant to use the VJ in the interior of Kosovo absent a declaration of state of
emergency or war; (iii) Pavkovi}’s deployment of VJ units in the interior of Kosovo prior to
Peri{i}’s Grom 98 directive of 28 July 1998, which permitted VJ actions there pending special
order; and (iv) subsequent instances of Pavkovi}’s conduct in contravention of the instructions of
his VJ superiors.3722

a. Submissions of the parties
1141. Pavković submits that the Trial Chamber erred in finding that he advanced an “aggressive
strategy of using the VJ and the MUP together in Kosovo including by by-passing the usual VJ
chain of command.”3723 According to Pavkovi}, all actions of the VJ in Kosovo in 1998 were
carried out pursuant to orders issued by Momčilo Perišić, Chief of the General Staff, and passed
along by Du{an Samardžić, 3rd Army Commander, to Pavković.3724 Pavkovi} maintains that he
could only operate within the chain of command as the evidence establishes that Samard`i} and
Peri{i} closely controlled VJ activity in Kosovo.3725 Pavković submits that this is further supported
by the evidence that, immediately after issuing the Grom 98 directive on 28 July 1998, Perišić
ordered Samardžić to draw up a plan for the engagement of forces3726 and that Samardžić issued a
corresponding order, which, in turn, was put into action by Pavkovi} within the chain of
command.3727 Pavkovi} also argues that there is no evidence to support the proposition that he used
the VJ in illegal ways or against his superiors’ orders,3728 or by-passed the regular chain of
command in planning operations in Kosovo with Slobodan Miloševi}.3729
1142. Pavkovi} further challenges the Trial Chamber’s finding that he used the VJ in the interior
of Kosovo prior to 28 July 1998 without Peri{i}’s approval.3730 In support of his contention,
Pavkovi} argues that two combat reports of 2 and 13 June 1998 from the 3rd Army Command to the
General Staff, admitted as additional evidence on appeal, as well as evidence in the trial record
show that Samard`i} and/or Peri{i} authorised the use of the VJ in the interior of Kosovo prior to

3722

Trial Judgement, vol. 3, paras 647-660, 664-665. See also ibid., vol. 1, paras 807-808, 888, 996, 1081, 1085-1086,
1088.
3723
Pavkovi}’s Appeal Brief, para. 150, referring to Trial Judgement, vol. 3, para. 665. See also Pavkovi}’s Appeal
Brief, para. 111, referring to Trial Judgement, vol. 3, para. 642.
3724
Pavkovi}’s Appeal Brief, para. 150, also arguing that none of these orders contained instructions to carry out any
criminal activity. See also ibid., para. 131.
3725
Pavkovi}’s Appeal Brief, paras 113-119, 134-137, 140-149, and references therein. See also Pavkovi}’s
Supplemental Appeal Brief, paras 15-16, 18-24, 27-29, 31-33, 36-37, and references therein.
3726
Pavkovi}’s Appeal Brief, para. 138, referring to Exh. 3D702.
3727
Pavkovi}’s Appeal Brief, paras 124, 139, referring to Exh. 4D140, pp. 5-6.
3728
Pavkovi}’s Appeal Brief, para. 112; Pavkovi}’s Reply Brief, para. 30.
3729
Pavkovi}’s Appeal Brief, para. 120; Pavkovi}’s Reply Brief, para. 30, referring to Trial Judgement, vol. 3,
para. 657. See also Pavkovi}’s Reply Brief, paras 16, 35.
3730
Pavkovi}’s Appeal Brief, para. 128, referring to Trial Judgement, vol. 3, para. 656.
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the issuance of the Grom 98 directive.3731 Pavkovi} also argues that the wording of the Grom 98
directive suggests that Peri{i} was aware of and approved the deployment of the VJ in support of
the MUP in the interior of Kosovo prior to its issuance.3732 He asserts that the confidential nature of
the Grom 98 directive implies that Peri{i} sought to conceal his mindset from international
observers.3733 In this context, Pavkovi} also contends that as John Crosland, then British Defence
Attaché,3734 and other international observers criticised the VJ for using excessive force in Kosovo,
Aleksandar Dimitrijević, former Head of the Security Administration of the VJ General Staff, and
Peri{i} sought to absolve themselves from responsibility by accusing Pavkovi} of operating outside
the chain of command.3735 He adds that when shown the Grom 98 directive in court, Crosland
accepted that he had been misled by Peri{i} and Dimitrijevi}.3736
1143. The Prosecution responds that the Trial Chamber reasonably found that Pavkovi} repeatedly
by-passed the chain of command to communicate directly with Milo{evi}3737 and operated outside
the control of Peri{i} and Samard`i}, and that their orders do not undermine the Trial Chamber’s
finding.3738 The Prosecution also submits that the Trial Chamber declined to determine the
lawfulness of the VJ deployment in the interior of Kosovo and focused instead on Pavkovi}’s
divergent approach on this issue from that of his superiors and the subsequent clashes between
them.3739 The Prosecution further points out that both Peri{i} and Samard`i} voiced concerns over
3731

Pavkovi}’s Supplemental Appeal Brief, paras 11-12, referring to Exh. 4DA23, Exh. 4DA24. See also Pavkovi}’s
Reply Brief, paras 39, 41-42, concerning the use of the VJ at Orahovac/Rahovec discussed in the VJ General Staff
Collegium meeting of 20 July 1998 (Trial Judgement, vol. 3, para. 649; Exh. P922, pp. 3, 12, 22) and a VJ action in
Djule/Duhël reported in the Joint Command meeting a few days before the issuance of the Grom 98 directive (Trial
Judgement, vol. 3, para. 656; Exh. P922, p. 21; Exh. P1468, pp. 17, 19). He also argues that had Peri{i} in fact issued an
order prohibiting the use of the VJ outside the border belt, it was Samard`i} who violated this order (Pavkovi}’s Reply
Brief, para. 43).
3732
Pavkovi}’s Appeal Brief, paras 128-130, 132, referring to Exh. 4D137, pp. 2-3, and mistakenly calling it “Grom 3”
directive. In addition, Pavković argues that in the SDC meeting of 9 June 1998, Peri{i} stated that “if […] terrorist
attacks increase, the peacetime Army will need to be engaged [inside Kosovo], […] without any declarations of war or
immediate threat of war” (Pavkovi}’s Appeal Brief, paras 126-127, referring to Exh. 1D760, pp. 8-9). Furthermore,
Pavkovi} also avers that, while the minutes of the VJ General Staff Collegium meeting of 20 July 1998 recorded that
Peri{i} prohibited the use of VJ units outside the border belt, there is no evidence that any order in this regard was
delivered to Samard`i} or Pavkovi}, or that any of them attended the Collegium meeting or received its minutes
(Pavkovi}’s Reply Brief, paras 39-40, referring to Trial Judgement, vol. 1, para. 572, ibid., vol. 3, paras 649, 656,
Exh. P922, p. 3).
3733
Pavkovi}’s Appeal Brief, paras 132-133; Pavkovi}’s Reply Brief, paras 46-49.
3734
See Trial Judgement, vol. 1, paras 575, 688.
3735
Pavkovi}’s Appeal Brief, para. 131; Pavkovi}’s Reply Brief, para. 45. See also Pavkovi}’s Appeal Brief, paras 121,
124.
3736
Pavkovi}’s Appeal Brief, paras 121-125, 131, referring to Trial Judgement, vol. 3, paras 662-664, Exh. 4D137, John
Crosland, 8 Feb 2007, T. 9983-9984, ibid., 9 Feb 2007, T. 10027. See also Pavkovi}’s Reply Brief, paras 44-45.
Pavkovi} also avers that Crosland’s assertion that Pavkovi} was acting upon [ainovi}’s orders is based solely on what
Crosland heard from Dimitrijevi}, who is unreliable (Pavkovi}’s Reply Brief, para. 38. See also Pavkovi}’s
Supplemental Appeal Brief, paras 2, 7, referring to Trial Judgement, vol. 3, para. 644).
3737
Prosecution’s Response Brief (Pavkovi}), paras 53-54, 67. See also Prosecution’s Supplemental Response Brief
(Pavkovi}), paras 15-17. Contra Pavkovi}’s Reply Brief, para. 37.
3738
Prosecution’s Response Brief (Pavkovi}), paras 55-59, 68. See also ibid., paras 41, 113.
3739
Prosecution’s Response Brief (Pavkovi}), para. 63, referring to Trial Judgement, vol. 1, para. 579, ibid., vol. 3,
para. 648.
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Pavkovi}’s actions.3740 It also argues that Pavkovi} used the VJ in the interior of Kosovo prior to
the issuance of the Grom 98 directive in contravention of Peri{i}’s earlier instructions and that,
consequently, the Grom 98 directive and Samard`i}’s follow-up order do not show that Crosland
was “‘seriously misled’ as to Pavkovi} operating outside the chain of command”.3741 The
Prosecution further contends that various combat reports cited by Pavkovi} and admitted as
additional evidence on appeal do not alter the fact that Pavkovi} disobeyed Peri{i} by using the VJ
in the interior of Kosovo prior to his authorisation.3742

b. Analysis
1144. The Appeals Chamber considers Pavkovi}’s assertion that all the actions of the VJ in
Kosovo in 1998 were carried out pursuant to the orders of Momčilo Peri{i} and Du{an Samard`i} to
be without merit.3743 In this regard, the Appeals Chamber observes that it has already addressed and
rejected Pavkovi}’s contention that he was under the full control of Samard`i} and could not
operate without his approval.3744 While Pavkovi} also seeks to demonstrate that Peri{i} retained
control over the activities of the VJ by relying on evidence in the trial record and additional
evidence admitted on appeal,3745 this evidence is identical3746 or similar3747 to that considered by the

3740

Prosecution’s Response Brief (Pavkovi}), paras 56, 60, referring to Trial Judgement, vol. 1, paras 1003, 1088, ibid.,
vol. 3, paras 648-649, 653, 659, Exh. P717, p. 3. The Prosecution adds that the 9 June 1998 SDC meeting is one of
several instances where Peri{i} noted that the VJ’s role in Kosovo should be limited absent authorisation (Prosecution’s
Response Brief (Pavkovi}), para. 62, referring to Trial Judgement, vol. 1, para. 572, ibid., vol. 3, paras 112, 648).
3741
Prosecution’s Response Brief (Pavkovi}), paras 61, 64. The Prosecution also submits that there is no basis for
Pavkovi}’s claim that Dimitrijevi} and Peri{i} sought to avoid responsibility for VJ operations in Kosovo by casting
blame on him (Prosecution’s Response Brief (Pavkovi}), para. 51).
3742
Prosecution’s Supplemental Response Brief (Pavkovi}), paras 20-22, 29, referring to Trial Judgement, vol. 1,
paras 572, 1086, ibid., vol. 3, paras 649, 655-656, 659, submitting that these reports either pre-date Peri{i}’s order of
20 July 1998 banning the use of the VJ in the interior of Kosovo absent his instructions, or post-date his authorisation of
28 July 1998 of VJ operations in the interior of Kosovo.
3743
Pavkovi}’s Appeal Brief, paras 131, 150; Pavkovi}’s Supplemental Appeal Brief, para. 9. Pavkovi}’s challenges in
this regard also partly repeat his arguments at trial (Trial Judgement, vol. 3, para. 642, referring to Pavkovi}’s Closing
Brief, paras 127, 242).
3744
See supra, sub-section VII.E.2.(c)(i)b.iv. In this context, Pavkovi} also argues that there was no clash between him
and Samard`i} and challenges the Trial Chamber’s finding as to a clash between the two over his request for use of
helicopters based on a decision of the Joint Command (Pavkovi}’s Appeal Brief, paras 116-119, referring to Trial
Judgement, vol. 3, para. 659, Exh. 4D392, Exh. 4D230, Exh. P1468, p. 109). He also submits that Simi}’s testimony
and Samard`i}’s order of 30 July 1998 stipulating the procedure for Pavkovi}’s participation in the Joint Command
meetings show that he operated within the chain of command (Pavkovi}’s Appeal Brief, paras 114-115, 136, referring
to Exh. 4D91, Miodrag Simi}, 12 Sep 2007, T. 15517, ibid., T. 15532, 15534). In a previous section of this Judgement,
the Appeals Chamber has rejected these arguments (see supra, sub-sections VII.C.2.(c)(ii) and VII.C.2.(c)(iii)).
3745
Among such evidence are Peri{i}’s orders and numerous VJ combat reports. See Pavkovi}’s Appeal Brief,
paras 134-137, 140-149, referring to Exh. 4D379, Exh. 4D183, Exh. 4D143, Exh. 4D416, Exh. 4D418, Exh. 4D508,
Exh. 4D495, Exh. 3D697, Miodrag Simi}, 12 Sep 2007, T. 15509, 15512, ibid., 13 Sep 2007, T. 15520, 15532, 15534,
ibid., 14 Sep 2007, T. 15700, Tomislav Mladenovi}, 25 Oct 2007, T. 17578-17589, 17594. See also Pavkovi}’s
Supplemental Appeal Brief, paras 15-16, 18-24, 27-29, 31-33, referring to Exh. 4DA3, Exh. 4DA4, Exh. 4DA6,
Exh. 4DA7, Exh. 4DA8, Exh. 4DA9, Exh. 4DA10, Exh. 4DA11, Exh. 4DA12, Exh. 4DA14, Exh. 4DA15,
Exh. 4DA16, Exh. 4DA18, Exh. 4DA19, Exh. 4DA20.
3746
See e.g., Trial Judgement, vol. 3, paras 657, 715, referring, inter alia, to Exh. 3D697.
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Trial Chamber. It took into account evidence showing some control that both Peri{i} and Samard`i}
retained over the VJ forces and found that, although the VJ command structure continued to operate
in 1998,3748 Pavkovi} sometimes circumvented the VJ chain of command.3749 Therefore, Pavkovi}
has not shown any error in the Trial Chamber’s assessment of the evidence. Moreover, the
additional evidence admitted on appeal does not raise reasonable doubt as to his circumvention of
the chain of command.
1145. The Appeals Chamber is also not persuaded by Pavkovi}’s arguments that he was only
implementing Peri{i}’s Grom 98 directive and Samard`i}’s Grom 98 order within the chain of
command, that there is no evidence suggesting that he deployed the VJ against his superiors’ orders,
and that even prior to the issuance of the Grom 98 directive Peri{i} and/or Samard`i} allowed him
to engage VJ forces in the interior of Kosovo.3750
1146. The Trial Chamber noted that the Grom 98 directive issued by Peri{i} on 28 July 1998 and
Samard`i}’s corresponding order issued on the following day permitted VJ actions in coordination
with the MUP in the interior of Kosovo.3751 However, it also considered a significant body of
evidence showing that, before the Grom 98 directive was issued, Peri{i} advocated the view that the
VJ should not be used beyond the border area, absent a declaration of a state of emergency or war,
and tried to minimise such use of the VJ by prohibiting its deployment in the interior of Kosovo
without his specific orders.3752 In this regard, the Trial Chamber considered, inter alia, Peri{i}’s
statements recorded in the notes of the SDC meeting of 9 June 19983753 and the minutes of the VJ
General Staff Collegium meeting of 20 July 1998.3754 The Trial Chamber also considered evidence
3747

Cf., e.g., Trial Judgement, vol. 1, para. 1081, and references therein. See also Exh. 4D141. The Appeals Chamber
also notes that Pavkovi} repeats his arguments regarding some of the evidence presented at trial (Pavkovi}’s Closing
Brief, paras 143-144, 149-155).
3748
Trial Judgement, vol. 1, paras 1081, 1095.
3749
Trial Judgement, vol. 1, para. 1086; ibid., vol. 3, para. 665. See also supra, sub-sections VII.C.1.(d), VII.C.2.(b),
VII.C.2.(c)(v), VII.C.2.(c)(vi), VII.E.2.(c)(i)b.i., and VII.E.2.(c)(i)b.ii. See also Trial Judgement, vol. 3, paras 643-665,
680.
3750
Pavkovi}’s Appeal Brief, paras 112, 124, 128-130, 132, 138-139; Pavkovi}’s Reply Brief, para. 30. Pavkovi} also
partly repeats his arguments at trial (Pavkovi}’s Closing Brief, paras 137-155).
3751
Trial Judgement, vol. 1, paras 807-809; ibid., vol. 3, para. 655, referring, inter alia, to Exh. 4D137, Exh. 4D140.
3752
Trial Judgement, vol. 1, paras 572-575; ibid., vol. 3, paras 112, 494, 648-649, 653, referring, inter alia, to
Exh. 1D760, pp. 3-10, Exh. P922, p. 3, Exh. P717.
3753
Trial Judgement, vol. 1, para. 572; ibid., vol. 3, paras 112, 494, 648, referring to Exh. 1D760, pp. 3-10. Pavkovi}’s
argument that in the SDC meeting of 9 June 1998, Peri{i} already accepted the need for the VJ engagement in the
interior of Kosovo without a declaration of state of war or threat of war (Pavkovi}’s Appeal Brief, paras 126-127,
referring to Exh. 1D760, p. 8 and quoting ibid., p. 9, para. 4) is dismissed, as it is based on Pavkovi}’s own
interpretation of certain portions of the notes of this meeting out of context, without showing any error on the part of the
Trial Chamber. The Appeals Chamber considers that a reasonable trier of fact could have found, on the basis of the
notes (see Exh. 1D760, in particular, pp. 5, 9-10), that Perišić presented in this meeting the possibility of intensifying
VJ activities in Kosovo, but at the same time expressed his reluctance to increase the VJ presence beyond its
“legitimate” position in the border belt (Trial Judgement, vol. 3, para. 648. See also ibid., vol. 1, para. 572; ibid., vol. 3,
paras 112, 494).
3754
Trial Judgement, vol. 1, para. 572; ibid., vol. 3, paras 494, 649, referring to Exh. P922, p. 3. With regard to the
minutes of this meeting recording Peri{i}’s reference to his order banning the use of the VJ in the interior of Kosovo
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showing that, like Peri{i}, Samard`i} was also reluctant to deploy the VJ in the interior of
Kosovo.3755
1147. By contrast, the Trial Chamber observed that the Plan for Combating Terrorism, which
envisaged reinforcing the security of the state border “in depth” and taking control of territory in
Kosovo by MUP and VJ forces, was officially adopted in a meeting with Slobodan Milo{evi} in
Belgrade on 21 July 1998 where Pavkovi} presented this Plan.3756 The Trial Chamber further noted
that Peri{i} was ordered to prepare a purely military plan in parallel to the Plan for Combating
Terrorism, which he issued as the Grom 98 directive of 28 July 1998, permitting VJ deployment in
the interior of Kosovo.3757 Significantly, Peri{i}’s Grom 98 directive and Samard`i}’s
corresponding order, specified that VJ actions were to be carried out in accordance with their
“special” orders.3758
1148. Notwithstanding the requirements imposed by Peri{i} and Samard`i} before and after the
issuance of the Grom 98 directive, the Trial Chamber noted evidence that Pavkovi} engaged the VJ
in the interior of Kosovo without “special” instructions prior to the Grom 98 directive3759 and
continued to do so after it had been issued.3760 Consequently, Pavkovi} ignores all of this evidence
when he argues that there is no evidence suggesting that he deployed the VJ against his superiors’
orders and that he was only implementing the Grom 98 directive and the Grom 98 order within the
chain of command.

without any specific instruction, Pavkovi} is correct in arguing that there is no direct evidence indicating that Samard`i}
or Pavkovi} were aware of this particular order (Pavkovi}’s Reply Brief, para. 39). However, the Appeals Chamber is
of the view that a reasonable trier of fact could have considered this order as corroborating a considerable amount of
other evidence recounted above and below showing efforts of Peri{i} and Smard`i} to prevent Pavkovi}’s unauthorised
use of the VJ as well as Pavkovi}’s propensity to act without his VJ superiors’ specific instructions. Among such
evidence is Dimitrijevi}’s testimony that Samard`i} attempted to discipline Pavkovi} for breaching “orders” (Trial
Judgement, vol. 3, para. 649, referring to Aleksandar Dimitrijević, 8 Jul 2008, T. 26622-26623, ibid., 9 Jul 2008,
T. 26682-26683). Pavkovi}’s challenge regarding Dimitrijevi}’s credibility (Pavkovi}’s Reply Brief, para. 40) has
already been rejected (see supra, sub-section VII.E.2.(b)).
3755
Trial Judgement, vol. 1, paras 888, 996, 1080, 1082, 1084-1087; ibid., vol. 3, paras 649, 651, 657-660, and
references therein. See also supra, sub-sections VII.C.2.(c)(ii)-VII.C.2.(c)(vi), VII.E.2.(c)(i)b.i., and VII.E.2.(c)(i)b.ii.
3756
Trial Judgement, vol. 1, paras 995, 997, referring, inter alia, to Du{ko Matkovi}, 30 Aug 2007, T. 14636-14637,
Du{ko Matkovi}, Exh. P2913, p. 9, Exh. 4D100, Exh. 4D101, Exh. P2166, pp. 2-4.
3757
Trial Judgement, vol. 3, paras 494, 650, referring to Exh. 4D137, Exh. P949, Milan \akovi}, 19 May 2008,
T. 26409. See also Trial Judgement, vol. 1, paras 807, 999.
3758
Trial Judgement, vol. 3, para. 655, referring to Exh. 4D137, Exh. 4D140. See also supra,
sub-section VII.E.2.(c)(i)b.ii.
3759
In particular, see Trial Judgement, vol. 1, paras 888, 995-996; ibid., vol. 3, paras 649-651, 656, and references
therein. In previous sections, the Appeals Chamber has rejected his challenges to some of the Trial Chamber’s findings
with regard to Pavkovi}’s conduct before the issuance of the Grom 98 directive (see supra, paras 1109-1110, 11141116, sub-section VII.E.2.(c)(i)b.i.).
3760
In particular, see Trial Judgement, vol. 1, para. 1086; ibid., vol. 3, paras 657-659, and references therein. In
previous sections, the Appeals Chamber has dismissed Pavkovi}’s challenges to the Trial Chamber’s findings
concerning his conduct after the issuance of the Grom 98 directive (see supra, sub-sections VII.E.2.(c)(i)b.ii. and
VII.C.2.(c)(vi)).
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1149. Furthermore, although Pavkovi} refers to evidence, which, in his view, shows that even
prior to the issuance of the Grom 98 directive Peri{i} and/or Samard`i} allowed him to actively
engage VJ forces in the interior of Kosovo, his arguments in this regard are unpersuasive.3761 In
particular, the two combat reports of 2 and 13 June 1998 from the 3rd Army to the General Staff,3762
admitted as additional evidence on appeal, do not undermine the Trial Chamber’s finding that
Pavkovi} by-passed the VJ chain of command, in part, by deploying VJ units in the interior of
Kosovo in contravention of his VJ superiors’ instructions before the Grom 98 directive was
issued.3763 The Appeals Chamber observes that, although Pavkovi} asserts that the locations of VJ
activity referred to in these combat reports were beyond the border belt, he has failed to substantiate
this assertion.3764 Accordingly, the two combat reports do not give rise to any reasonable doubt that
Pavkovi} by-passed the VJ chain of command.3765

3761

With regard to the use of the VJ in Orahovac/Rahovec, which Peri{i} criticised in the 20 July 1998 Collegium
meeting (Trial Judgement, vol. 3, para. 649), Pavkovi} asserts that Peri{i} attributed to Samard`i} the use of the VJ
(Pavkovi}’s Reply Brief, para. 39). This argument is dismissed, as it ignores the Trial Chamber’s finding that Peri{i}
subsequently clarified in his letter to Milo{evi} of 23 July 1998 that it was Pavkovi} who was ordering those VJ
operations in Kosovo (Trial Judgement, vol. 3, fn. 1553, referring to Exh. P922, p. 3, Exh. P717, pp. 2-3). As evidence
of Pavkovi}’s use of the VJ in the interior of Kosovo on the basis of Milo{evi}’s approval of the Plan for Combating
Terrorism prior to the issuance of the Grom 98 directive, the Trial Chamber noted that on 26 July 1998, Pavkovi}
reported to the Joint Command that VJ operations had been undertaken in several locations in the interior of Kosovo,
including Djule/Duhël, as part of the Plan (Trial Judgement, vol. 3, para. 656 and fn. 1586, referring to Exh. P1468,
p. 13, Exh. 3D739). Pavkovi} argues that the operation in Djule/Duhël was carried out with Samard`i}’s approval
(Pavkovi}’s Reply Brief, paras 42-43), since \akovi}’s Notes indicate that in the Joint Command meeting of
27 July 1998, Pavkovi} reported about this operation in the presence of Samard`i} who commented that “[f]rom the
area of Dujle, forces should not be rushed” (Exh. P1468, pp. 17-20). However, the Appeals Chamber is not convinced
that Samard`i}’s mere presence and comment in this meeting suggest that he approved the operation. The Appeals
Chamber also notes that according to \akovi}’s Notes, Samard`i} was absent in the Joint Command meeting of
26 July 1998 when Pavkovi} for the first time reported about the operation in Dulje/Duhël (Exh. P1468, pp. 13-16). The
Trial Chamber explicitly noted only Pavkovi}’s report at the Joint Command meeting of 26 July 1998, erroneously
stating that Samard`i} was present there (Trial Judgement, vol. 3, para. 656). However, this error has no adverse impact
on its conclusions. Pavkovi} also submits that Peri{i} authorised the operation in Djule/Duhël prior to the issuance of
the Grom 98 directive, on the basis of the minutes of the Collegium meeting of 20 July 1998 recording Peri{i}’s
comment that the VJ soldiers must know that a unit of the KLA “plans to seal off […] or to attack the Dulje Pass, so
that [they] can take measures” (Pavkovi}’s Reply Brief, para. 41, citing Exh. P922, p. 21). However, the Appeals
Chamber observes that Peri{i} made this statement in the context of the necessity to monitor the KLA activities, while
insisting on the need to declare an imminent threat of war for the mobilisation of sufficient forces, should the KLA
activities amount to a “mass uprising” (Exh. P922, p. 21). In light of this context in which Peri{i} made this statement
and in view of the other evidence showing Peri{i}’s view in favour of a restrictive use of the VJ in Kosovo, the Appeals
Chamber is not persuaded that his statement in question meant to specifically authorise the Djule/Duhël action.
3762
Exh. 4DA23, Exh. 4DA24. These reports not only describe VJ activity in certain locations in Kosovo, but also refer
to Samard`i}’s decisions thereon.
3763
Trial Judgement, vol. 3, paras 656, 665, read together with ibid., vol. 1, paras 888, 995-996; ibid., vol. 3, paras 649651.
3764
Pavkovi}’s Supplemental Appeal Brief, paras 11-12, 36-37 and an annex thereto. In the annex, Pavkovi} lists
locations – including some mentioned in the combat reports of 2 and 13 June 1998 – which he argues were outside of
the border belt, without any substantiation. Although the Prosecution has responded in its Supplemental Response Brief
that his argument concerning this annex lacks references to any supporting evidence (Prosecution’s Supplemental
Response Brief (Pavkovi}), para. 20), Pavkovi} has filed no brief in reply. Therefore, it was inappropriate for Pavkovi}
to reply to the Prosecution during the appeal hearing that his argument in this regard was supported by Exhibit 4D381
(Appeal Hearing, 12 Mar 2013, AT. 334). In any event, Pavkovi} failed to explain how this exhibit, a map of Kosovo
annotated in B/C/S without English translation, supported his argument. The Appeals Chamber further notes that while
the report of 13 June 1998 refers to certain locations, which the trial record indicates were beyond the border belt
(Exh. 4DA24, pp. 1-2, compared with Exh. 3D739, Exh. 4D323, Exh. 3D388; Trial Judgement, vol. 1, para. 578; ibid.,
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1150. Moreover, Pavkovi}’s contention that the wording of the Grom 98 directive suggests that
Peri{i} was aware of and approved the deployment of the VJ in the interior of Kosovo prior to its
issuance is misconceived. Pavkovi} quotes the portion of the directive stating that: “[t]hrough its
presence and by carrying out the training in the entire territory of Kosovo and Metohija, the Army
has had a repelling effect with regard to the [Albanian] terrorist forces and it has offered direct
assistance to the forces of the MUP”.3766 However, this language does not, on its own, suggest that
Peri{i} approved the use of the VJ to support the MUP in combat operations in the interior of
Kosovo prior to the issuance of the directive. Given that Peri{i} was in favour of restricting the
deployment of the VJ3767 and that Peri{i} was ordered to prepare the Grom 98 directive despite his
reservation as to the deployment of the VJ in the interior of Kosovo,3768 Pavkovi} has failed to
demonstrate that the Trial Chamber erred in its evaluation of the Grom 98 directive, irrespective of
the fact that it was issued confidentially.
1151. The Appeals Chamber is likewise not persuaded by Pavkovi}’s unfounded claim that
Aleksandar Dimitrijević and Momčilo Perišić sought to absolve themselves from responsibility and
mislead international observers, including John Crosland, by accusing Pavković of operating
outside the chain of command.3769 On the contrary, Dimitrijevi}’s statements to Crosland that
Pavkovi} was working outside the VJ chain of command, as recounted by Crosland,3770 are
corroborated by other evidence showing the tension between Pavkovi} and his VJ superiors; such
evidence includes specific instances of his conduct without the approval of his VJ superiors and his
close connection with Milo{evi}.3771 Further corroboration is provided by Peri{i}’s letter to
vol. 3, para. 656 (fn. 1586)), it is not clear from the report whether the type of VJ activity at these locations was
permissible in Peri{i}’s view (see Trial Judgement, vol. 1, para. 572, referring to Peri{i}’s order mentioned in the
20 July 1998 Collegium meeting and banning the use of the VJ without specific instructions, except in the defence of
the border area, to protect military facilities and to defend army personnel).
3765
See Trial Judgement, vol. 3, para. 665.
3766
Exh. 4D137, p. 2, quoted in Pavkovi}’s Appeal Brief, paras 128, 132.
3767
Trial Judgement, vol. 1, paras 572-574; ibid., vol. 3, paras 648-649, 653, 664, referring, inter alia, to Exh. P922,
Exh. 1D760, Exh. P717, Exh. P1571, Exh. 3D494, Exh. P928, Exh. 3D646, Exh. 3D484.
3768
See supra, paras 1146-1147.
3769
Pavkovi}’s Appeal Brief, paras 124-125, 132-133; Pavkovi}’s Reply Brief, paras 46-49.
3770
Trial Judgement, vol. 1, para. 1088; ibid., vol. 3, paras 320-321, 663, referring to John Crosland, Exh. P2645,
paras 48, 52, 54, 56, 58, Exh. P683, Exh. P684.
3771
See supra VII.C.2.(c)(iii)-VII.C.2.(c)(vi), VII.E.2.(c)(i)a., VII.E.2.(c)(i)b.i., and VII.E.2.(c)(i)b.ii.; infra, subsections VII.E.2.(c)(iii) and VII.E.2.(c)(iv). In addition, Pavković argues that the Trial Chamber erred in relying upon
Dimitrijević’s testimony as to what he described as “unusual incidents”, the lack of reporting thereof by Pavković, and
Pri{tina Corps actions without Samard`i}’s approval, about which Dimitrijević complained at meetings of the
Collegium of the General Staff in late 1998 and early 1999. Pavkovi} asserts that Dimitrijević gave this testimony
without having seen any reports from the Priština Corps, and could not think of any specific example of actions carried
out without Samard`i}’s approval (Pavkovi}’s Appeal Brief, para. 282, referring, inter alia, to Trial Judgement, vol. 3,
paras 650, 664, 676, Aleksandar Dimitrijevi}, 9 Jul 2008, T. 26737, 26740). The Appeals Chamber is not persuaded by
this argument. In light of the evidence recounted above, it finds that a reasonable trier of fact could have relied, as
corroboration, upon Dimitrijevi}’s evidence concerning the situations about which he learned from other sources than
Pri{tina Corps reports, such as an analysis conducted throughout the VJ, reports from Samard`i}, and meetings of the
Collegium of the General Staff (Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26624, 26627-26628, 26653-26655; ibid.,
9 Jul 2008, T. 26740. See also Exh. 3D484, pp. 14-15; Exh. P928; p. 14; Exh. 3D559, p. 20; Exh. P933, p. 15;
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Milo{evi} of 23 July 1998, complaining about Pavkovi} planning operations at the request of
[ainovi}, Milomir Mini}, and the MUP and Milo{evi} “by-passing levels of command”.3772
1152. Consequently, Pavkovi} has failed to demonstrate any error in the Trial Chamber’s
conclusion that he advanced an aggressive strategy of using the VJ and the MUP together in
Kosovo in 1998 and by-passed the usual VJ chain of command. The Appeals Chamber dismisses
Pavkovi}’s sub-ground 1(G) in its entirety and sub-ground 8(b) in relevant part.
(iii) Pavkovi}’s deployment of a VJ unit in contravention of Ojdani}’s order in early 1999
1153. The Trial Chamber found that Pavkovi}, then 3rd Army Commander, deployed the
72nd Special Brigade in the interior of Kosovo in early 1999, despite the instruction of Ojdani}, then
Chief of the VJ General Staff, to keep it within the border area.3773 The Trial Chamber based this
finding, inter alia, on the minutes of the General Staff Collegium meeting of 25 February 1999,
which recorded: (i) Aleksandar Dimitrijević complaining about not having been consulted on the
dispatch of a military police unit from the 72nd Special Brigade for Kosovo; (ii) Ojdanić’s
agreement with Dimitrijević; and (iii) Ojdani}’s comment that the unit should be moved to “the
edges of Kosovo and not inside Kosovo”.3774 Furthermore, the Trial Chamber found that the fact
that Pavkovi} had ordered troops into the interior of Kosovo in contravention of Ojdani}’s orders in
this incident was an indication of Pavkovi}’s “influence through his connection with Milo{evi}”.3775

a. Submissions of the parties
1154. Pavkovi} submits that the Trial Chamber erred in finding that he brought the 72nd Special
Brigade into the interior of Kosovo in contravention of Ojdani}’s instruction, based on the minutes
Exh. P938, p. 21. See also Trial Judgement, vol. 3, paras 664, 676, 688). In the same context, the Trial Chamber also
referred to Dimitrijevi}’s testimony that Peri{i} and later Ojdani} asked for “daily information about ammunition spent”
by the Pri{tina Corps, since the information they received indicated that ammunition was used even when no action was
taken (Aleksandar Dimitrijevi}, 8 July 2008, T. 26628, referred to in Trial Judgement, vol. 3, para. 676). Pavković
argues that it is illogical to assert that in order to solve this problem, it was ordered that reports contain information on
the usage of ammunition, not actions justifying such usage (Pavkovi}’s Appeal Brief, paras 283-284). However, the
Appeals Chamber considers that Dimitrijevi}’s testimony can be reasonably understood to mean that Peri{i} and
Ojdani} sought to gather on a daily basis more detailed information about how ammunition was spent, rather than the
mere amount of ammunition used. Pavkovi}’s challenge regarding Dimitrijevi}’s credibility (Pavkovi}’s Appeal Brief,
para. 285) has already been rejected (see supra, sub-section VII.E.(2)(b)).
3772
Trial Judgement, vol. 1, para. 1088; ibid., vol. 3, paras 80, 319, 653-654. See also supra, fns 2424, 2964. Contrary
to Pavkovi}’s argument (Pavkovi}’s Reply Brief, para. 38), Peri{i}’s letter also corroborates Crosland’s account that
according to Dimitrijevi}, Pavkovi} was given Milo{evi}’s orders through [ainovi}. While no written order by [ainovi}
to Pavkovi} is in evidence, the Appeals Chamber recalls the Trial Chamber’s finding based on \akovi}’s Notes that in
the Joint Command, [ainovi} played a leading role, stating what was to be done by the VJ and the MUP (see supra,
sub-section VII.D.2.(b)(ii)). This further corroborates Crosland’s testimony.
3773
Trial Judgement, vol. 3, para. 689. See also ibid., vol. 1, para. 970.
3774
Exh. P941, pp. 16, 24, cited in Trial Judgement, vol. 3, para. 689. See also Trial Judgement, vol. 1, para. 970, and
references therein.
3775
Trial Judgement, vol. 3, para. 778.
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of the Collegium meeting of 25 February 1999.3776 Pavkovi} asserts that the Trial Chamber should
have taken into account Aleksandar Dimitrijevi}’s testimony that the order to send the unit from the
72nd Special Brigade into Kosovo probably came from Ojdani}.3777 In this context, Pavkovi} also
contends that, as 3rd Army Commander, on 2 February 1999, he had requested the subordination of
the 72nd Special Brigade to the Priština Corps Command for the purpose of carrying out antiterrorist tasks in Kosovo,3778 in response to the expansion of the KLA’s area of control and
Ojdani}’s Grom 3 directive ordering that units be brought into Kosovo to repel possible NATO
attacks.3779 According to Pavkovi}, on 19 February 1999, Ojdani} responded by ordering the
subordination of the Brigade to the 3rd Army Command also for the purpose of carrying out antiterrorist tasks in Kosovo, without specifying that the Brigade be kept outside Kosovo.3780 In light of
this evidence, Pavković argues that it would be mere speculation to assert what Ojdanić had in mind
at the Collegium meeting of 25 February 19993781 and adds that his own motivation in complying
with Ojdani}’s order was identical to Ojdanić’s motivation as found by the Trial Chamber: namely,
the fear of the threat from NATO and the KLA.3782
1155. The Prosecution responds that, based on the evidence, the Trial Chamber reasonably found
that Pavkovi} violated Ojdani}’s instructions by engaging the 72nd Special Brigade.3783

b. Analysis
1156. The Appeals Chamber does not discern any error in the Trial Chamber’s assessment of the
minutes of the Collegium meeting of 25 February 1999. In his testimony, Aleksandar Dimitrijevi}
explained his dissatisfaction, which he had raised at the meeting, about not having been informed of
the deployment of a military police unit from the 72nd Special Brigade to Kosovo.3784 Dimitrijevi}
testified that his dissatisfaction was aimed at Ðorđe Ćurčin and Milorad Obradović, who authored
3776
Pavkovi}’s Appeal Brief, paras 164-165, 167-169, 175, 178, 278, 282, referring to Trial Judgement, vol. 3,
paras 518, 617, 689-690, Exh. P941, pp. 16, 24.
3777
Pavkovi}’s Appeal Brief, para. 169, referring to Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26648. Pavkovi}’s
challenges concerning Dimitrijevi} credibility (Pavkovi}’s Appeal Brief, paras 278, 282) have already been rejected
(see supra, sub-section VII.E.2.(b)).
3778
Pavkovi}’s Appeal Brief, para. 173, referring to Exh. P1947.
3779
Pavkovi}’s Appeal Brief, paras 171-172, referring to Exh. 3D690, Bislim Zyrapi, 7 Nov 2006, T. 6028-6034.
3780
Pavkovi}’s Appeal Brief, para. 174, referring to Exh. P1948, and also arguing that there was no such need.
3781
Pavkovi}’s Appeal Brief, paras 170, 175.
3782
Pavkovi}’s Appeal Brief, paras 176-177, citing Trial Judgement, vol. 3, para. 521, and referring to Exh. P1947,
Exh. P1948. See also Pavkovi}’s Reply Brief, para. 52. Pavkovi} also points to his own statements at a meeting on
29 October 1998 mentioning his similar motivation – i.e. destruction of terrorists forces – as well as his concerns about
unwanted mobilisation and extensive casualties (Pavkovi}’s Appeal Brief, paras 182-184). Further, he asserts that
instead of refraining from determining the lawfulness of the deployment of VJ forces in Kosovo outside the border area
prior to the declaration of a state of emergency, the Trial Chamber should have rejected the notion that such deployment
was illegal (Pavkovi}’s Appeal Brief, paras 179-181, citing Trial Judgement, vol. 1, para. 579).
3783
Prosecution’s Response Brief (Pavkovi}), paras 76, 78, referring to Trial Judgement, vol. 1, para. 970, ibid., vol. 3,
paras 518, 599, 617, 689-690.
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the order to deploy the unit, but conceded that the order might have come from the Chief of the VJ
General Staff, Ojdani}.3785 However, Dimitrijevi} subsequently explained that, although the Chief
of the VJ General Staff ordered the unit to the rim of Kosovo, the unit moved into the interior of
Kosovo. Dimitrijevi} added that it was probably the 3rd Army that decided to do so.3786 The Trial
Chamber concluded that Ojdani} was unaware that the unit had been moved into Kosovo, based on
Dimitrijevi}’s explanation as well as Ojdani}’s comments at the Collegium meeting that he had
only ordered the deployment of the concerned unit to “the edge of Kosovo and not inside
Kosovo”.3787
1157. Contrary to Pavkovi}’s contention,3788 his request of 2 February 1999 for the resubordination of a military police unit of the 72nd Special Brigade to the Pri{tina Corps
Command3789 and Ojdani}’s order of 19 February 1999, which re-subordinated this unit to the
3rd Army Command – rather than the Pri{tina Corps Command –3790 support the Trial Chamber’s
finding.3791 In his order, Ojdani} specified that the re-subordination was “for the purpose of
carrying out anti-terrorist and anti-sabotage tasks”, but directed the unit to go to the Ni{ Airport,
which was located outside Kosovo.3792 This corresponds with Dimitrijevi}’s testimony as well as
Ojdani}’s statement at the Collegium meeting that he disagreed with Pavkovi}’s proposal for the
unit to go to Kosovo instead of Ni{.3793
1158. The Appeals Chamber further observes that the Trial Chamber was cognisant of the
evidence showing the escalation of KLA activity as well as the anticipation of VJ officers
concerning a combined NATO/KLA strike in the spring of 1999.3794 However, regardless of
whether Pavkovi}’s motivation for bringing a unit of the 72nd Special Brigade in the interior of
Kosovo was his fear of the threat from NATO and the KLA, the Trial Chamber found that, in so
doing, Pavkovi} violated Ojdani}’s order that the unit be kept at the border.3795 Thus, Pavkovi}’s
alleged motivation based on such fear does not render the Trial Chamber’s finding unsafe.3796

3784

Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26648-26649.
Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26648.
3786
Aleksandar Dimitrijevi}, 9 Jul 2008, T. 26707-26708.
3787
Trial Judgement, vol. 1, para. 970; ibid., vol. 3, paras 518, 689 referring, inter alia, to Aleksandar Dimitrijevi},
8 Jul 2008, T. 26648-26649, ibid., 9 Jul 2008, T. 26708, Exh. P941, pp. 16-17, 24.
3788
Pavkovi}’s Appeal Brief, paras 170, 173-175, 186.
3789
Exh. P1947.
3790
Exh. P1948.
3791
See Trial Judgement, vol. 3, paras 518, 689, referring to Exh. P1947, Exh. P1948 as corroboration.
3792
Exh. P1948.
3793
Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26648-26649; ibid., 9 Jul 2008, T. 26707-26708; Exh. P941, p. 24.
3794
Trial Judgement, vol. 1, paras 973-978.
3795
Trial Judgement, vol. 1, para. 970; ibid., vol. 3, paras 518, 689. Cf. ibid., vol. 3, paras 521, 690.
3796
Pavkovi} has also failed to explain how the legality of the deployment of VJ forces in Kosovo beyond the border
area without a declaration of state of emergency is relevant to the question whether he acted in contravention of
3785
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1159. Consequently, Pavkovi} has failed to show that the Trial Chamber erred in finding that he,
then 3rd Army Commander, deployed the 72nd Special Brigade in the interior of Kosovo in
early 1999 in contravention to Ojdani}’s instruction to keep it within the border belt. The Appeals
Chamber therefore dismisses Pavkovi}’s third ground of appeal in relevant part and subground 8(b), in part, in this regard.
(iv) Pavkovi}’s private meetings with Milo{evi}

a. Submissions of the parties
1160. Pavkovi} submits that the Trial Chamber erred in finding that he had the requisite intent to
participate in the JCE based on his close relationship with Slobodan Milo{evi} and, in particular, on
his meetings with Milo{evi} in 1998 and 1999.3797 In this regard, Pavkovi} contends that the
evidence does not prove the existence or the content of his private meetings with Milo{evi}.3798 He
also argues that his general interaction with the FRY President cannot be regarded as direct
evidence of criminal intent and that the conclusion that he had such intent was not the only
reasonable conclusion available from this evidence. He underscores that mere association with
criminals cannot be considered to meet the requirements for participation in a JCE.3799 Pavkovi}
contends that, in light of the worsening crisis in Kosovo in 1998 and the persistent threats of NATO
military action, it is unsurprising that Milo{evi}, the Commander in Chief of the VJ, met with
Pavkovi}, the Priština Corps Commander, as he was uniquely placed to report to Milo{evi} on the
activities on the ground.3800
1161. Moreover, Pavkovi} asserts that the Trial Chamber erred in relying on the evidence of
Aleksandar Dimitrijevi}, Aleksandar Vasiljevi}, and Ðorđe Ćurčin, then Chief of the First
Administration of the Sector for Operations and Staff Affairs of the VJ General Staff3801 to establish
his close relationship with Milo{evi}. He claims that their evidence does not disclose what he and
Milo{evi} discussed in their meetings or whether a close relationship existed between them.3802
Ojdani}’s order. His argument impugning the lack of a finding as to the legality of such deployment (Pavkovi}’s
Appeal Brief, paras 179-181; contra Prosecution’s Response Brief (Pavkovi}), para. 79) is therefore without merit.
3797
Pavkovi}’s Appeal Brief, para. 96, referring to Trial Judgement, vol. 3, paras 708-710, 738-740, 778 (while he
refers to the paragraphs of the Trial Judgement describing both Pavkovi}’s private meetings with Milo{evi} and
meetings attended not only by the two of them but also others, his subsequent arguments appear to focus on meetings
between the two).
3798
Pavkovi}’s Appeal Brief, paras 96, 98-99, 106-108, 120. See also Pavkovi}’s Reply Brief, paras 29-33, 36.
3799
Pavkovi}’s Appeal Brief, paras 97-99, referring to Brđanin Appeal Judgement, para. 431, Martić Appeal
Judgement, Separate Opinion of Judge Schomburg, para. 5. See also Pavkovi}’s Appeal Brief, para. 110.
3800
Pavkovi}’s Appeal Brief, paras 98-99, 107.
3801
See Trial Judgement, vol. 3, para. 503.
3802
See Pavkovi}’s Appeal Brief, paras 102-109; Pavkovi}’s Reply Brief, para. 32, referring to Trial Judgement, vol. 3,
para. 778. See also Pavkovi}’s Supplemental Appeal Brief, paras 2, 7, referring to Trial Judgement, vol. 3, para. 644.
See also Appeal Hearing, 12 Mar 2013, AT. 301-302, 375-376.
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Pavkovi} also avers that Ojdani}, who met with Milo{evi} daily in Belgrade during the NATO
campaign, was not found to be a member of the JCE, whereas Pavkovi}, who only met with
Milo{evi} and others occasionally when summoned by Ojdani}, was found to have had the intent to
participate in the JCE. Pavkovi} submits that this inconsistency evinces the lack of a reasoned
opinion. 3803
1162. The Prosecution responds that the Trial Chamber reasonably found that Pavkovi} “worked
closely with Milo{evi} on the issue of Kosovo in 1998 and 1999” and possessed the requisite intent
for the JCE.3804 The Prosecution asserts that Pavkovi} wrongly implies that the Trial Chamber
relied solely on his relationship with Milo{evi} in determining his mens rea and submits that the
Trial Chamber considered a range of other evidence in reaching its finding.3805 It also avers that the
Trial Chamber did not find Pavkovi} guilty by association because he met with Milo{evi}
frequently.3806 According to the Prosecution, the Trial Chamber was not required to make a finding
as to the content of Pavkovi}’s private meetings with Milo{evi}, given that Pavkovi} reported to,
and received orders from, Milo{evi} outside the VJ chain of command.3807
1163. The Prosecution also maintains that the Trial Chamber was reasonable in relying upon
Dimitrijevi}’s evidence3808 and that Pavkovi}’s arguments concerning Vasiljevi}’s and ]ur~in’s
evidence merely offer a different interpretation of their evidence.3809 In addition, the Prosecution
submits that Pavkovi}’s comparison between his own responsibility and that of Ojdani}
misconstrues the Trial Judgement. The Prosecution maintains that Ojdani}’s situation is not
comparable with that of Pavkovi} who acted outside the chain of command.3810 Furthermore, it
requests that the Appeals Chamber summarily dismiss Pavkovi}’s explanation as to why he had
direct contact with Milo{evi}, as Pavkovi} merely seeks to substitute his own evaluation of the
evidence for that of the Trial Chamber.3811

3803

Pavkovi}’s Appeal Brief, para. 100, referring to Trial Judgement, vol. 3, paras 530, 557, 575-576, 578, 715-717.
See also Pavkovi}’s Reply Brief, para. 29.
3804
Prosecution’s Response Brief (Pavkovi}), paras 44-45, citing Trial Judgement, vol. 3, para. 778, and referring to
ibid., vol. 1, paras 574, 1119; ibid., vol. 3, paras 82, 120-123, 321, 361, 524, 644, 649, 663, 665, 681, 778. See also
Appeal Hearing, 12 Mar 2013, AT. 349-351.
3805
Prosecution’s Response Brief (Pavkovi}), para. 48, referring to Trial Judgement, vol. 3, paras 774, 776, 779-780.
3806
Prosecution’s Response Brief (Pavkovi}), para. 45.
3807
Prosecution’s Response Brief (Pavkovi}), para. 46, referring to Trial Judgement, vol. 1, para. 1088; ibid., vol. 3,
paras 657, 663, 705.
3808
Prosecution’s Response Brief (Pavkovi}), paras 49-51.
3809
Prosecution’s Response Brief (Pavkovi}), para. 66. See also ibid., para. 49; Appeal Hearing, 12 Mar 2013, AT. 349,
370.
3810
Prosecution’s Response Brief (Pavkovi}), para. 47. Contra Pavkovi}’s Reply Brief, para. 34, asserting that the
Prosecution’s argument amounts to stating that contributing to a JCE from a position within the chain of command does
not give rise to JCE liability.
3811
Prosecution’s Response Brief (Pavkovi}), para. 52, referring to Pavkovi}’s Appeal Brief, paras 99, 107.
463
Case No. IT-05-87-A

23 January 2014

b. Analysis
1164. Insofar as Pavkovi} suggests that the Trial Chamber found that he had a close relationship
with Milo{evi} based solely on the evidence of meetings between the two, and that such
relationship was the only or principal basis for inferring his intent to participate in the JCE,3812
Pavkovi} misrepresents the Trial Judgement. The Trial Chamber took into account not only
Pavkovi}’s close connection with Milo{evi} but also a number of other factors in concluding that
Pavkovi} had the intent to participate in the JCE.3813
1165. Moreover, in finding that Pavkovi} had a “close connection” with Milo{evi} and “worked
closely” with him on the “issue of Kosovo” and the activities of the MUP and the VJ there in 1998
and 1999,3814 the Trial Chamber did not only rely on the evidence of meetings between Pavkovi}
and Milo{evi}. The Trial Chamber also considered that, in 1998: (i) Pavkovi} was one of the main
proponents of the increased utilisation of the VJ in the interior of Kosovo; (ii) Pavkovi} was
Milo{evi}’s favourite and was asked to draft the Plan for Combating Terrorism, as Milo{evi}
wanted him to be in command of “all the forces in Kosovo”; (iii) tension existed between Pavkovi}
and his VJ superiors over the question of the use of the VJ in Kosovo; and (iv) Pavkovi} engaged
units of the Pri{tina Corps on several occasions by implementing the Plan for Combating Terrorism
in contravention of the orders of his VJ superiors.3815 The Trial Chamber also considered that
Milo{evi} repeatedly promoted Pavkovi}, despite the complaints about Pavkovi}’s conduct by highranking VJ officers, such as Momčilo Peri{i} and Aleksandar Dimitrijevi}.3816 The Trial Chamber
further considered that, in 1999, Pavkovi} was able to deploy troops in the interior of Kosovo in

3812

Pavkovi}’s Appeal Brief, paras 96-99, 110.
See, for instance, Trial Judgement, vol. 3, paras 773-777, 779-780.
3814
Trial Judgement, vol. 3, paras 773, 778. See also ibid., vol. 3, paras 657, 665, 710.
3815
Trial Judgement, vol. 1, paras 888, 993-996, 1063, 1082, 1084-1088; ibid., vol. 3, paras 643-645, 648-660, 663-665.
See supra, sub-sections VII.C.1.(d), VII.C.2.(b), VII.C.2.(c)(vi), VII.E.2.(c)(i)b.i., and VII.E.2.(c)(i)b.ii. The Appeals
Chamber notes that in this context, the meeting with Milo{evi} of 30 May 1998 attended by VJ and MUP
representatives (Exh. P949, pp. 321-325) was cited by the Trial Chamber as evidence for Pavkovi} discussing the
adoption of the Plan for Combating Terrorism which he had proposed (Trial Judgement, vol. 3, para. 643). Contrary to
Pavkovi}’s assertion (Pavkovi}’s Appeal Brief, paras 101, 104), the Trial Chamber did not refer to this meeting as a
private meeting between Milo{evi} and Pavkovi}. Furthermore, contrary to Pavkovi}’s contention (Pavkovi}’s Appeal
Brief, para. 280; contra Prosecution’s Response Brief (Pavkovi}), para. 112), Dimitrijevi}’s testimony that Pavkovi}
was asked to draft the Plan for Combating Terrorism because Milo{evi} wanted him to be in command of “all the forces
in Kosovo” (Trial Judgement, vol. 3, para. 644, referring to Aleksandar Dimitrijević, 8 Jul 2008, T. 26592-26593) is not
inconsistent with Ðakovi}’s testimony that Pavkovi} was tasked by Samard`i} to devise the Plan after Pavkovi} and
Samardžić were ordered to “work out the basic postulates” of the Plan when they went to Belgrade at the end of May
where they and Peri{i} met Milo{evi} (Trial Judgement, vol. 1, para. 993, referring to Milan Ðakovi}, 19 May 1998,
T. 26409-26411).
3816
Trial Judgement, vol. 1, paras 574, 1088; ibid., vol. 3, paras 120-123, 649, 664, 680-683, 778. See also supra,
sub-section VII.E.2.(c)(i).a. Pavkovi}’s argument that the Trial Chamber erroneously relied on the minutes of the VJ
General Staff Collegium of 10 December 1998 (Exh. 3D484) as evidence of a meeting where Pavkovi} and Milo{evi}
worked closely on the issue of Kosovo (Pavkovi}’s Reply Brief, para. 32) is dismissed as a misrepresentation of the
Trial Judgement (see Trial Judgement, vol. 3, paras 664, 778).
3813
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breach of orders of Ojdani}, his superior, without sanction and that Pavkovi} was further promoted
thereafter.3817
1166. Although the evidence concerning private meetings between Pavkovi} and Milo{evi} does
not provide any description of what they discussed in their meetings, the Trial Chamber considered
the context in which such private meetings and communications took place.3818 In particular, the
Trial Chamber noted Aleksandar Dimitrijevi}’s testimony that, in July 1998, after having been
informed of Du{an Samardžić’s attempt to discipline him, Pavkovi} visited Milo{evi} who instead
announced his promotion3819 and that, starting in 1998, Pavković by-passed the usual chain of
command, utilising direct communications with Milošević which allowed him to act without prior
approval from the General Staff.3820 The Trial Chamber also considered Aleksandar Vasiljevi}’s
testimony that Pavkovi} was known for by-passing two levels of command in 1998 and had contact
and meetings with Milo{evi} and that this evidence was based on what Vasiljevi} had heard from
two generals and Pavkovi} himself.3821

3817

Trial Judgement, vol. 3, paras 689-690, 778, referring, inter alia, to Exh. P941, pp. 16, 24-25, Aleksandar
Dimitrijevi}, 9 Jul 2008, T. 26708. See also supra, sub-section VII.E.2.(c)(iii).
3818
Trial Judgement, vol. 1, para. 1119; ibid., vol. 3, paras 644-645, 649, 705, 708, and references therein.
3819
Trial Judgement, vol. 3, para. 649, referring to Aleksandar Dimitrijević, 8 Jul 2008, T. 26622-26623, ibid.,
9 Jul 2008, T. 26682-26683. See also supra, sub-section VII.E.2.(c)(i)a. where Pavkovi}’s challenges the Trial
Chamber’s assessment of this evidence are rejected.
3820
Trial Judgement, vol. 3, para. 644, referring to Aleksandar Dimitrijevi}, 8 Jul 2008, T. 26592-26595, 26624, 26642.
The Appeals Chamber is not convinced by Pavkovi}’s argument (Pavkovi}’s Appeal Brief, para. 102; contra
Prosecution’s Response Brief (Pavkovi}), paras 49-50; Prosecution’s Supplemental Response Brief (Pavkovi}),
para. 18) that by mentioning a direct line of communication between Pavkovi} and Milo{evi}, Dimitrijevi} merely
meant communication through the normal chain of command – that is, communication from the Pri{tina Corps to the
President, passing through the 3rd Army and the General Staff. In this regard, see Aleksandar Dimitrijević, 8 Jul 2008,
T. 26622-26625; Exh. 3D484, p. 14. See also Trial Judgement, vol. 3, paras 649, 664. Neither is the Appeals Chamber
persuaded by Pavkovi}’s assertion (Pavkovi}’s Appeal Brief, para. 102; Pavkovi}’s Reply Brief, para. 35; Pavkovi}’s
Supplemental Appeal Brief, paras 6-7; contra Prosecution’s Response Brief (Pavkovi}), para. 51) that Dimitrijevi} was
“manufacturing evidence” since Pavkovi} would have had to seek approval from his immediate superior, Samardžić,
and not from the General Staff. In this regard, see Trial Judgement, vol. 1, para. 487. Pavkovi}’s assertion that
Dimitrijević did not identify any activity by Pavković in Kosovo that was outside the normal chain of command
(Pavkovi}’s Appeal Brief, para. 102) misrepresents the evidence, since Dimitrijevi} mentioned Samardži}’s
unsuccessful attempt to initiate disciplinary proceedings against Pavkovi}’s non-compliance with orders (Trial
Judgement, vol. 3, para. 649, referring to Aleksandar Dimitrijević, 8 Jul 2008, T. 26622-26623, ibid., 9 Jul 2008,
T. 26682-26683) as well as Pavkovi}’s use of units without the knowledge of the General Staff (Trial Judgement,
vol. 3, para. 664, referring to Aleksandar Dimitrijević, 9 Jul 2008, T. 26693, Exh. 3D646, p. 9). Pavkovi}’s challenge
regarding Dimitrijevi}’s credibility (Pavkovi}’s Appeal Brief, paras 102-103, 280; Pavkovi}’s Reply Brief, paras 28,
32-33) has already been rejected (see supra, sub-section VII.E.2.(b)).
3821
Aleksandar Vasiljević, Exh. P2600, paras 20-21; Aleksandar Vasiljević, 18 Jan 2007, T. 8669-8672. See also Trial
Judgement, vol. 3, paras 645, 708. Contrary to Pavkovi}’s argument (Pavkovi}’s Appeal Brief, para. 105), the Trial
Chamber did not misrepresent Vasiljevi}’s evidence as to what he heard from two generals (Trial Judgement, vol. 3,
para. 645). Furthermore, while the evidence suggests that Pavkovi}’s VJ superiors, including Ojdani}, were not
informed by Pavkovi} himself of such meetings (Aleksandar Vasiljević, 18 Jan 2007, T. 8672; Trial Judgement, vol. 3,
para. 708, and references therein), this does not necessarily mean – contrary to Pavkovi}’s claim (Pavkovi}’s Appeal
Brief, para. 106; Pavkovi}’s Reply Brief, para. 29; contra Prosecution’s Response Brief (Pavkovi}), para. 65) – that
they could not have become aware that such meetings were taking place. On the contrary, the evidence indicates that
they were aware of such meetings (Trial Judgement, vol. 3, paras 653, 708, and references therein). Pavkovi} fails to
demonstrate any error in the Trial Chamber’s reliance on Vasiljevi}’s evidence in this regard.
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1167. In addition, the Trial Chamber noted Aleksandar Vasiljevi}’s evidence that he and Ojdani}
saw Pavkovi} leaving Beli Dvor which housed Milo{evi}’s office in mid-June 1999. According to
Vasiljevi}, Ojdani} then complained to him that Pavkovi} had not reported about his private
meetings with Milo{evi} which had often occurred.3822 Ðorđe ]ur~in’s evidence, which was
considered by the Trial Chamber, also indicates that, in April 1999, Pavkovi} met Ojdani}, stating
that he had come from Milo{evi}’s office, and showed Ojdani} a map outlining an operation in a
certain area in Kosovo. On the basis of this map, Ojdani} immediately drafted his “suggestions” to
the 3rd Army Command on 17 April 1999 to modify a Joint Command order bearing the same
number as the map, despite the fact that Ojdani}, as the Chief of the VJ General Staff, formally
possessed the power to issue orders to the 3rd Army Command.3823 When considered in context, the
evidence of the private meetings between Pavkovi} and Milo{evi} does not support Pavkovi}’s
assertion that these meetings were no more than general interactions with the FRY President to
inform him of situations in Kosovo.3824 Pavkovi} has thus failed to show that it was unreasonable
for the Trial Chamber to rely, in part, on the evidence of his private meetings with Milo{evi} in
concluding that he worked closely with Milo{evi} and to infer, in part, his intent to participate in the
JCE from this evidence.3825

3822

Trial Judgement, vol. 3, paras 361, 708, referring to Aleksandar Vasiljević, Exh. P2600, paras 19-20, Aleksandar
Vasiljević, 18 Jan 2007, T. 8669-8670, ibid., 22 Jan 2007, T. 8811, ibid., 23 Jan 2007, T. 8932. During the appeal
hearing, Pavkovi} argued that the Trial Chamber erred in relying on this evidence, as it pertained to the meeting held in
mid-June, after the conflict was over (Appeal Hearing, 12 Mar 2013, AT. 375-376). The Appeals Chamber finds no
merit in his argument. It was reasonable for the Trial Chamber to consider this evidence, which referred to Ojdani}’s
complaint about the frequent occurrence of the private meetings between Pavkovi} and Milo{evi} prior to this meeting.
The Appeals Chamber notes that this is further corroborated by the letter from Peri{i} to Milo{evi} of 23 July 1998, in
which Peri{i} states that Milo{evi} was by-passing levels of command by having official talks with members of the VJ
without the knowledge of the Chief of the General Staff (Trial Judgement, vol. 3, para. 653; Exh. P717, p. 3). See also
infra, fn. 3824 where Pavkovi}’s challenges to the Trial Chamber’s assessment of Vasiljević’s evidence are dismissed.
3823
Trial Judgement, vol. 1, para. 1119; ibid., vol. 3, para. 705, referring to Ðorđe Ćurčin, 5 Oct 2007, T. 16966-16969,
16976-16977, ibid., 16 Oct 2007, T. 17025-17027, Exh. P1487. The Appeals Chamber dismisses Pavkovi}’s
submissions during the appeal hearing that, contrary to the Trial Chamber’s finding (Trial Judgement, vol. 3, para. 705),
Ćurčin did not state that the meeting between Milo{evi} and Pavkovi} was a bypass of his immediate superior, Ojdani},
and that the fact that the Joint Command order in question had been issued by Lazarevi} showed that Ojdani}’s
“suggestions” to modify the order were part of a regular consultation between two military leaders, Ojdani} and
Pavkovi} (Appeal Hearing, 12 Mar 2013, AT. 301-302). In so arguing, Pavkovi} merely attempted to substitute the
Trial Chamber’s interpretation of the evidence with his own, without showing any error on the part of the Trial
Chamber. See also supra, sub-section VII.C.3.(c)(vi); infra, fn. 3824 where Pavkovi}’s challenges to the Trial
Chamber’s assessment of Ćurčin’s evidence are dismissed.
3824
Pavkovi}’s Appeal Brief, paras 97-99, 107. The Appeals Chamber also notes that Pavkovi} partly repeats his
arguments at trial (Trial Judgement, vol. 3, para. 702). Furthermore, Pavkovi}’s argument that his interview with the
Prosecution contradicts the evidence of Ćurčin and Vasiljević (Pavkovi}’s Appeal Brief, para. 109; contra
Prosecution’s Response Brief (Pavkovi}), para. 67) is a mere assertion that the Trial Chamber should have weighed the
relevant pieces of evidence differently. The Trial Chamber, in light of other evidence, explicitly rejected Pavkovi}’s
account in his interview, including that he only had minimal contact with Milo{evi} in 1999 and that Ojdani} always
accompanied him to meetings with Milo{evi} (Trial Judgement, vol. 3, paras 709-710, referring to Exh. P949, pp. 2, 1112, 123, 203, 282, 299, 396. See also Trial Judgement, vol. 3, para. 646, referring to Exh. P949, pp. 1-2, 10-11, 120,
298). Pavkovi} does not show any error on the part of the Trial Chamber in doing so.
3825
Trial Judgement, vol. 3, paras 773, 778, 781. See also ibid., vol. 3, paras 657, 665, 710.
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1168. Moreover, Pavkovi}’s comparison of his individual criminal responsibility with that of
Ojdani}3826 is misconceived. By focusing on the evidence concerning meetings with Milo{evi},
Pavkovi} ignores all the other evidence which is particular to him and distinguishes his
responsibility from that of Ojdani}.
1169. For the foregoing reasons, Pavkovi} has failed to demonstrate that the Trial Chamber erred
in relying on the evidence of his private meetings with Milo{evi} to find that they had a close
relationship and to infer, in part, his intent to participate in the JCE.3827 Consequently, the Appeals
Chamber dismisses Pavkovi}’s sub-ground 1(F) in its entirety and sub-ground 8(b) in relevant part.
(d) Pavkovi}’s engagement in disarming the Kosovo Albanian population and arming the nonAlbanian population in Kosovo and his deployment of troops in Kosovo in breach of the October
Agreements
1170. The Trial Chamber found that “[i]n 1998 Pavkovi} was involved in the process of arming of
the non-Albanian population and the disarming of the Kosovo Albanian population” in Kosovo and
that “[h]is enthusiasm for and involvement with these processes supports the Prosecution contention
that Pavkovi} acted in concert with the members of the [JCE] to further the common purpose of
maintaining control over Kosovo through various criminal means.”3828 The Trial Chamber relied
upon this finding to infer Pavkovi}’s intent.3829 Furthermore, in its evaluation of his significant
contribution to the JCE, the Trial Chamber took into account that Pavkovi} “supported the arming
of the non-Albanian population and disarming of the Kosovo Albanian population in 1998, which
assisted the efforts of the [JCE] members to pursue their aims”.3830
1171. The Trial Chamber further found that Pavković breached the October Agreements, based on
its findings that: (i) Priština Corps units under his control engaged in provocative action at
Podujevo/Podujeva in December 1998; and (ii) he introduced additional troops to Kosovo, without
notice to the KVM, in early 1999.3831 In this context, the Trial Chamber also considered that he
deployed the 72nd Special Brigade in the interior of Kosovo prior to 25 February 1999, despite
3826

Pavkovi}’s Appeal Brief, para. 100.
For the same reasons, the Appeals Chamber does not consider Pavkovi}’s challenges concerning the same evidence
in relation to his contribution to the JCE (see Pavkovi}’s Appeal Brief, para. 110).
3828
Trial Judgement, vol. 3, para. 779. See also ibid., vol. 3, para. 669.
3829
Trial Judgement, vol. 3, paras 779, 781.
3830
Trial Judgement, vol. 3, para. 782.
3831
Trial Judgement, vol. 3, para. 690. See also ibid., vol. 3, paras 686-689. Regarding the KVM, also known as the
OSCE Mission, see Trial Judgement, vol. 1, paras 331, 337-341. With respect to the incident in Podujevo/Podujeva, the
Trial Chamber found that the VJ breached the October Agreements by deploying a company of the Pri{tina Corps to
Batlava/Batllava airfield – about six kilometres southwest of the town Podujevo/Podujeva – in December 1998 (Trial
Judgement, vol. 1, paras 931, 934, 943; ibid., vol. 3, para. 686). The Trial Chamber also found that it was a planned
3827
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Ojdani}’s instruction to keep it within the border area.3832 The Trial Chamber further found that
Pavković’s deployment of additional VJ forces into Kosovo in early 1999, in breach of the October
Agreements, put the VJ in a position to engage in widespread operations throughout Kosovo in
March 1999 and considered this to be an act of contribution to the JCE.3833
(i) Submissions of the parties
1172. Pavkovi} argues that the Trial Chamber erred in finding that he demonstrated support for
arming the non-Albanian population and simultaneously disarmed the Kosovo Albanian
population.3834 In particular, he contests the Trial Chamber’s assessment of evidence with regard to
his involvement in the arming.3835
1173. Pavkovi} also avers that the Trial Chamber erred in concluding that he introduced additional
troops into Kosovo without notice to the KVM and thereby breached the October Agreements.3836
In so doing, Pavkovi} contests the Trial Chamber’s findings that: (i) Priština Corps units under his
control engaged in provocative action at Podujevo/Podujeva in December 1998;3837 and (ii) he
brought the 72nd Special Brigade into the interior of Kosovo in contravention of Ojdani}’s
instruction.3838 Pavkovi} also argues that he did not violate the October Agreements except as
ordered by Ojdani}.3839 He underlines the Trial Chamber’s finding that: Ojdani} breached the
October Agreements out of his fear of the threat from NATO and the KLA, and argues that his
motivation in complying with Ojdani}’s order was the same fear “rather than a desire to prepare for
a widespread campaign of forcible displacement in the interior of Kosovo.”3840
1174. Moreover, Pavkovi} submits that a JCE member cannot be found to have acted in
furtherance of the common purpose or plan prior to the time when it was found to have existed.3841
He also contends that one cannot intend to carry out the goals of a plan when there is no plan and

provocation rather than a training exercise and was intended to draw KLA fire, which provided an excuse to introduce
more forces into Kosovo (Trial Judgement, vol. 1, para. 943; ibid., vol. 3, paras 686, 690).
3832
Trial Judgement, vol. 3, para. 689. See also supra, sub-section VII.E.2.(c)(iii).
3833
Trial Judgement, vol. 3, para. 782. See also ibid., vol. 3, para. 690.
3834
Pavkovi}’s Appeal Brief, para. 71, referring to Trial Judgement, vol. 3, paras 667, 669.
3835
Pavkovi}’s Appeal Brief, paras 72-74. See also ibid., paras 78-80; Pavkovi}’s Reply Brief, para. 11.
3836
Pavkovi}’s Appeal Brief, paras 164, 178, 186, referring to Trial Judgement, vol. 3, para. 690.
3837
Pavkovi}’s Appeal Brief, paras 286-296, referring, inter alia, to Trial Judgement, vol. 3, para. 688, read together
with Pavkovi}’s Appeal Brief, para. 164 and Trial Judgement, vol. 3, para. 690. In particular, Pavkovi} challenges the
Trial Chamber’s reliance on Aleksandar Dimitrijevi}’s testimony in this regard.
3838
Pavkovi}’s Appeal Brief, paras 164-165, 167-178, 278, 282, referring to Trial Judgement, vol. 3, paras 518, 521,
617, 689-690.
3839
Pavkov}’s Reply Brief, para. 52; Pavkovi}’s Appeal Brief, paras 176-177. See also Pavkovi}’s Appeal Brief,
paras 185-186, referring to Klaus Naumann, 14 Dec 2006, T. 8356-8357. See further Pavkovi}’s Reply Brief, para. 53,
referring to Klaus Naumann, 13 Dec 2006, T. 8264.
3840
Pavkovi}’s Appeal Brief, paras 176-178, citing Trial Judgement, vol. 3, para. 521. See also Pavkovi}’s Reply Brief,
para. 52; Pavkovi}’s Appeal Brief, paras 179-184.
3841
Appeal Hearing, 12 Mar 2013, AT. 298-299.
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therefore that a plan must exist before intent to carry it out can be formed.3842 According to him, “if
[a plan to expel Kosovo Albanians] came into existence with a pattern of crimes” from
24 March 1999,3843 “[n]othing [he] was doing before that date could have been found to be the mens
rea for the carrying out of the plan.”3844 In his view, his involvement in the process of arming the
non-Albanian population in Kosovo and disarming the Kosovo Albanian population as well as the
introduction of VJ troops into Kosovo in late 1998 and early 1999 in breach of the October
Agreements are examples of such conduct and thus irrelevant to his JCE liability.3845
1175. The Prosecution responds that the evidence considered by the Trial Chamber shows that
Pavkovi} demonstrated his support for arming the non-Albanian population in Kosovo.3846 It also
submits that the Trial Chamber properly assessed the relevant evidence3847 and reasonably found
that, irrespective of the stated purpose, Pavkovi} breached the October Agreements which
prohibited the VJ from bringing additional troops into Kosovo in order to engage in widespread
operations in March 1999.3848
1176. In addition, the Prosecution avers that, while the actus reus requirement that an accused
significantly contributed to the common purpose of a JCE and his mens rea as a JCE member
cannot be fulfilled before the common purpose comes into existence, his conduct carried out before
the existence of the common purpose can be taken into consideration as circumstantial evidence for
the proof of his JCE liability.3849 The Prosecution adds that, in any event, as the Trial Chamber
found that the common purpose came into existence no later than October 1998,3850 Pavkovi}’s
contribution to the JCE encompassed his preparatory acts for the implementation of the campaign
of violence in 1999, including his involvement in the process of arming the non-Albanian
3842

Appeal Hearing, 12 Mar 2013, AT. 311-312.
Appeal Hearing, 12 Mar 2013, AT. 312, read together with Trial Judgement, vol. 2, paras 1156, 1178, ibid., vol. 3,
paras 17, 41, 46, 94-95.
3844
Appeal Hearing, 12 Mar 2013, AT. 312.
3845
Appeal Hearing, 12 Mar 2013, AT. 298-299, read together with ibid., AT. 311-312.
3846
Prosecution’s Response Brief (Pavkovi}), paras 29, 31, referring to Trial Judgement, vol. 3, paras 50, 54, 56, 62, 6668, 72, 666-669, 779, 782.
3847
Prosecution’s Response Brief (Pavkovi}), paras 76, 78, 114-115, referring to Trial Judgement, vol. 1, paras 59, 64,
931-943, 970; ibid., vol. 3, paras 518, 599, 617, 689-690. See also Prosecution’s Supplemental Response Brief
(Pavkovi}), para. 18, referring to Trial Judgement, vol. 3, para. 664. See further, Prosecution’s Response Brief
(Pavkovi}), paras 79-81.
3848
Prosecution’s Response Brief (Pavkovi}), paras 76-77, referring to Trial Judgement, vol. 3, paras 518, 689-690.
3849
Appeal Hearing, 11 Mar 2013, T. 246. See also ibid., 12 Mar 2013, T. 359-360. The Prosecution argues that, when
an accused, with the required intent, brings in or makes use of the results of conduct predating the existence of the
common purpose to further that common purpose, “bringing in” or “making use of” those results may constitute a
contribution to this common purpose (Appeal Hearing, 11 Mar 2013, AT. 247-248, referring to Kraji{nik Appeal
Judgement, paras 162-218, Marti} Appeal Judgement, para. 117, Marti} Trial Judgement, paras 445, 448). The
Prosecution also contends that the state of mind and conduct of an accused prior to the existence of the common
purpose can be taken into consideration as evidence of that accused’s mens rea for JCE liability (Appeal Hearing,
11 Mar 2013, AT. 247, referring to Kraji{nik Appeal Judgement, paras 200-204, 492, Kraji{nik Trial Judgement,
paras 925-929).
3850
Appeal Hearing, 11 Mar 2013, AT. 219-221, 244, 248; ibid., 12 Mar 2013, AT. 360.
3843
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population and disarming the Kosovo Albanian population and the movement of troops into Kosovo
in breach of the October Agreements.3851 It also avers that, in finding that Pavkovi} shared the
intent during the time of the existence of the common purpose, the Trial Chamber properly
examined the pattern of his aggressive approach through 1998 and 1999 to keep control over
Kosovo, including his involvement in the process of arming and disarming.3852
(ii) Analysis
1177. The jurisprudence of the Tribunal has held that, in order for an accused to be held
responsible for a crime committed pursuant to JCE liability, it must be established that he or she
performed “acts that in some way [were] directed to the furthering of the common plan or purpose”
of the JCE.3853 In this regard, the Appeals Chamber recalls its conclusion that the Trial Chamber’s
finding that a common purpose existed beyond reasonable doubt “during the time of the crimes
alleged in the Indictment”3854 concerned the period starting from 24 March 1999.3855 The Appeals
Chamber further notes that, based on the Trial Chamber’s findings, both the arming of the nonAlbanian population and the disarming of the Kosovo Albanian population were carried out earlier
than 24 March 1999.3856 Moreover, the Trial Chamber’s finding on Pavkovi}’s involvement in the
process of arming and disarming was based on evidence concerning his conduct in 1998.3857 In
these circumstances, it was unreasonable for the Trial Chamber to find that Pavkovi} “acted […] to
further the common purpose” through his enthusiastic involvement in, and support for, the process
of arming and disarming and thereby finding that he contributed to the common purpose of the JCE
prior to its existence.3858
1178. The Appeals Chamber further notes that, according to the Trial Chamber, Pavkovi}
deployed additional VJ forces into Kosovo in breach of the October Agreements in late 1998 and

3851

Appeal Hearing, 12 Mar 2013, AT. 360.
Appeal Hearing, 12 Mar 2013, AT. 342-343, 350-351, 353.
3853
Tadi} Appeal Judgement, para. 229(iii). See also Kraji{nik Appeal Judgement, para. 695; Brđanin Appeal
Judgement, para. 427.
3854
Trial Judgement, vol. 3, para. 96.
3855
See supra, para. 610.
3856
Trial Judgement, vol. 1, paras 764-766, 775, 787; ibid., vol. 3, paras 57-58, 68-72.
3857
Trial Judgement, vol. 3, paras 667-668. It follows that, contrary to the Prosecution’s contention (Appeal Hearing,
11 Mar 2013, AT. 247), Pavkovi}’s engagement in the process of arming and disarming, as such, cannot be considered
as “bringing in” or “making use of” the results of the arming and disarming during the time when the common purpose
was in existence.
3858
Trial Judgement, vol. 3, paras 779, 782. In this regard, the jurisprudence of the Tribunal, referred to by the
Prosecution, indicates that certain conduct of a JCE member which started prior to, and continued during, the period
when a common purpose of a JCE was found to have existed could constitute an act in furtherance of the common
purpose by virtue of the continuation of this conduct while the common purpose was in existence (see Kraji{nik Appeal
Judgement, paras 162, 209-218; Marti} Appeal Judgement, para. 117; Marti} Trial Judgement, paras 445, 448). This
was not the case with respect to Pavkovi}’s engagement in the process of arming and disarming.
3852
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early 1999, which was the period prior to 24 March 1999.3859 Thus, under the circumstances of this
case, it was unreasonable for the Trial Chamber to find that Pavkovi} acted in furtherance of the
common purpose of the JCE and contributed to it by deploying additional VJ forces into Kosovo in
breach of the October Agreements, prior to the time when the common purpose was found to have
existed.3860
1179. Nevertheless, the Appeals Chamber considers that the Trial Chamber’s overall conclusion
that Pavkovi} made a significant contribution to the JCE is unaffected by these errors. This
conclusion was based on an abundance of other evidence, including his other conduct as the
Commander of the 3rd Army which continued through 1999.3861 The Appeals Chamber is satisfied
that this evidence was sufficient for a reasonable trier of fact to conclude that the only reasonable
inference was that he significantly contributed to the JCE. As a result, the Trial Chamber’s errors,
as found above, did not occasion a miscarriage of justice.
1180. Furthermore, regardless of whether the Trial Chamber erred in relying on Pavkovi}’s
involvement in the process of arming the non-Albanian population and disarming the Kosovo
Albanian population to infer his intent, the Appeals Chamber is satisfied that other evidence
concerning his mindset and conduct was sufficient for a reasonable trier of fact to conclude that the
only reasonable inference was that Pavkovi} had the requisite intent for JCE liability.3862 Therefore,
to the extent that Pavkovi} asserts that the Trial Chamber erred in this regard, he has failed to
demonstrate that the alleged error would have resulted in a miscarriage of justice.3863
1181. Consequently, it is not necessary for the Appeals Chamber to consider Pavkovi}’s remaining
challenges to the Trial Chamber’s factual findings on his engagement in the arming of the non3859

Trial Judgement, vol. 3, paras 686-690. See also ibid., vol. 1, paras 934-943, 962-983, 988-989. It follows that,
contrary to the Prosecution’s contention (Appeal Hearing, 11 Mar 2013, AT. 247), Pavković’s deployment of additional
VJ forces into Kosovo in breach of the October Agreements, as such, cannot be considered to be an act of “bringing in”
or “making use of” the results of the arming and disarming during the time when the common purpose was in existence.
3860
Trial Judgement, vol. 3, para. 782. See also ibid., vol. 3, para. 690.
3861
Trial Judgement, vol. 3, paras 773-777, 780, 782. More specifically, the Trial Chamber considered evidence
showing that, throughout the time when the common purpose was found to have existed, Pavkovi}: (i) ordered and
supported the operations of the VJ in Kosovo, including joint operations with the MUP through the Joint Command;
(ii) mobilised the troops for, and commanded them during, these operations; and (iii) contributed to the creation and
maintenance of an environment of impunity by under-reporting crimes committed by forces under his control and
failing to take effective measures in response to information thereon, which encouraged the commission of crimes by
forces under the control of JCE members. See also ibid., vol. 3, paras 698, 710, 765. See infra, sub-section VII.E.2.(e).
3862
Trial Judgement, vol. 3, paras 773-778, 780-781. More specifically, the Trial Chamber considered evidence
showing that Pavkovi}: (i) despite his knowledge of crimes committed by VJ and MUP members and allegations
thereof both in 1998 and 1999 (including after 24 March 1999), continued to order the VJ operations in conjunction
with the MUP during the period when the common purpose was found to have existed; (ii) under-reported crimes
committed by forces under his control and failed to take effective measures in response to information thereon; and
(iii) had a close working relationship with the then FRY President Slobodan Milo{evi} in 1998 and 1999, particularly in
relation to the VJ and MUP activities in Kosovo. See also ibid., vol. 3, paras 665, 678, 698, 710, 765-766. See supra,
sub-section VII.E.2.(c); infra, sub-section VII.E.2.(e).
3863
Trial Judgement, vol. 3, paras 779, 781.
471
Case No. IT-05-87-A

23 January 2014

Albanian population and the disarming of the Kosovo Albanian population and his deployment of
VJ troops in Kosovo in breach of the October Agreements.3864
1182. In light of the foregoing, the Appeals Chamber dismisses Pavkovi}’s sub-ground 1(C) in
relevant part, third ground of appeal in relevant part, and sub-ground 8(b), in part, in this regard.
However, given that the Trial Chamber erred in finding that he contributed to the JCE through his
involvement in the process of arming and disarming and his deployment of VJ troops in Kosovo in
breach of the October Agreements, the Appeals Chamber will consider the impact of these errors, if
any, on Pavkovi}’s sentence below.3865
(e) Pavkovi}’s knowledge of criminal activity by VJ and MUP members, his reactions thereto, and
his continuous orders for joint operations
1183. The Trial Chamber found that Pavkovi}’s “knowledge of the commission of crimes by VJ
subordinates and MUP members [before and during the NATO air campaign], combined with his
continuing ordering of and participation in the joint operations with those perpetrators” was
indicative of his intent and showed his significant contribution to the forcible displacement of the
Kosovo Albanian population.3866 The Trial Chamber also considered a number of relevant factors in
this context, including: the under-reporting or minimisation of crimes by Pavkovi}3867 and his
failure to take effective measures against them.3868
(i) Pavkovi}’s knowledge of the use of excessive and indiscriminate force in 1998
1184. While the Appellants were charged with crimes allegedly perpetrated in Kosovo in 1999 by
the FRY and Serbian forces,3869 the Prosecution also pleaded in the Indictment that the same forces
used “excessive and indiscriminate force” during their operations against the KLA in various
locations in Kosovo in 1998.3870 According to the Prosecution, this was for the purpose of proving,

3864

With regard to the Trial Chamber’s finding that Pavkovi} brought the 72nd Special Brigade into the interior of
Kosovo in contravention of Ojdani}’s order in early 1999, the Appeals Chamber has addressed Pavkovi}’s challenges to
this finding elsewhere, to the extent that they are related to the Trial Chamber’s conclusion regarding his close
connection with Milo{evi}, which started prior to, and continued during, the time when the common purpose was found
to have existed, and from which the Trial Chamber inferred, in part, his intent during this time period (see supra, subsection VII.E.2.(c)(iii)). The Appeals Chamber’s analysis in the current sub-section pertains to his challenges to the
Trial Chamber’s finding on Pavkovi}’s deployment of the 72nd Special Brigade insofar as they are pertinent to the Trial
Chamber’s conclusion that he deployed additional VJ forces into Kosovo in breach of the October Agreements, thereby
contributing to the JCE.
3865
See also infra, sub-section IX.I.
3866
Trial Judgement, vol. 3, para. 774. See also ibid., vol. 3, para. 782.
3867
Trial Judgement, vol. 3, paras 774, 776, 782.
3868
Trial Judgement, vol. 3, paras 777, 780, 782.
3869
Indictment, paras 71-77.
3870
Indictment, paras 94-96, wherein the Prosecution pleaded wanton destruction of villages and killings of villagers
including women and children in specific areas, as incidents of use of “excessive and indiscriminate force”.
472
Case No. IT-05-87-A

23 January 2014

inter alia, the Appellants’ membership in the JCE and their requisite mens rea.3871 During the pretrial phase of the proceedings, the Trial Chamber found that the alleged incidents in 1998 were
“material facts that must be pleaded sufficiently” and that “for the Prosecution to rely on possible
crimes committed in 1998, it had to prove that these crimes were committed.”3872
1185. In the Trial Judgement, the Trial Chamber found that while “the Prosecution [had] failed to
prove beyond reasonable doubt that specific crimes were committed by the VJ or MUP [in 1998] in
most of the locations” mentioned in the Indictment,3873 “[i]n some cases excessive and
indiscriminate force was used during [the operations of the VJ and the MUP against the KLA
in 1998], evinced by the deliberate damage and destruction of houses and the killing of women and
children.”3874 A comprehensive reading of the relevant section of the Trial Judgement suggests that
the specific cases in which the Trial Chamber found that “excessive and indiscriminate force was
used” concerned the following locations: villages in western Kosovo; Mali{evo/Malisheva;
Drenica; and Gornje Obrinje/Abria e Epërme.3875 The Trial Chamber concluded that excessive use
of force by the VJ and the MUP was a partial cause of the displacement of a significant number of
people in Kosovo by the end of October 1998.3876
1186. The Trial Chamber considered evidence showing that Pavkovi} was aware of the use of
excessive force during joint VJ and MUP operations in 1998, and allegations thereof.3877 Based, in
part, on this evidence, the Trial Chamber inferred his intent in relation to the commission of crimes
in 1999.3878

a. Submissions of the parties
1187. Pavkovi} avers that the Trial Chamber erred in law in finding that the VJ used excessive and
indiscriminate force in some areas in 1998 causing the displacement of the civilian population,
without giving a legal definition of “excessive force” or making any findings on the constituent

3871

Trial Judgement, vol. 1, para. 844, citing Prosecutor v. Milutinovi} et al., Case No. IT-05-87-PT, Prosecution’s
Response to Mr. Milutinovi}’s Response to Prosecution Motion to Amend Indictment and Challenge to Amended
Joinder Indictment, 17 October 2005, para. 5, fn. 10.
3872
Trial Judgement, vol. 1, para. 844, referring to Prosecutor v. Milutinovi} et al., Case No. IT-05-87-PT, Decision on
Defence Motions Alleging Defects in the Form of the Proposed Amended Joinder Indictment, 22 March 2006, (“Form
of Indictment Decision”), paras 15, 17.
3873
Trial Judgement, vol. 1, para. 849. See also ibid., vol. 1, para. 920.
3874
Trial Judgement, vol. 1, para. 920.
3875
Trial Judgement, vol. 1, paras 881, 886, 894, 912, 920.
3876
Trial Judgement, vol. 1, para. 919.
3877
Trial Judgement, vol. 3, paras 678, 774.
3878
Trial Judgement, vol. 3, paras 678, 774.
473
Case No. IT-05-87-A

23 January 2014

mens rea or actus reus of crimes committed in 1998.3879 Pavkovi} asserts that, as a result, the Trial
Chamber erred in finding that Pavkovi} was aware of the use of such force and crimes committed
by the VJ and the MUP in 1998 and that his awareness was indicative of his intent in relation to
crimes committed in 1999.3880 He further argues that by doing so, the Trial Chamber in effect
erroneously imposed criminal liability upon him for crimes, which were not charged in the
Indictment.3881
1188. Pavkovi} further posits that the use of force, which is indiscriminate or excessive, is itself a
crime under Articles 2 and 3 of the Statute.3882 In this context, he asserts that: (i) a finding of the use
of indiscriminate or excessive force requires the consideration of, inter alia, the principles of
distinction and proportionality;3883 (ii) the crime of wanton destruction under Article 3(b) of the
Statute requires that the destruction was not justified by military necessity;3884 and (iii) the crime of
attack on civilians under Article 3 of the Statute requires direct attacks on civilians, which could be
inferred from disproportionate attacks examined together with various other factors.3885 He
maintains that the Trial Chamber failed to assess the evidence and make findings in this regard.3886
In particular, Pavkovi} contends that the Trial Chamber did not consider the evidence indicating
that some houses may have been military objectives and thus legitimate military targets.3887
Pavkovi} also argues that the evidence of the events in 1998 does not meet the standard of proof
beyond reasonable doubt, as it is general and consists mainly of hearsay that lacks detail.3888 In
particular, he challenges the Trial Chamber’s assessment of evidence and findings concerning the

3879

Pavkovi}’s Appeal Brief, paras 225, 228-229, 232, 262, referring, inter alia, to Trial Judgement, vol. 1, paras 881,
886, 894, 912, 919-920. In this context, Pavkovi} recalls that the Trial Chamber held during the pre-trial stage of the
case that even for the purpose of proving the accused’s membership in the JCE, mens rea and/or background leading up
to the Indictment period, the Prosecution must prove that alleged crimes in 1998 were in fact committed (Pavkovi}’s
Appeal Brief, paras 229, 262).
3880
Pavkovi}’s Appeal Brief, paras 228-229, 232, 262, referring, inter alia, to Trial Judgement, vol. 3, para. 774. He
also submits that the Trial Chamber erroneously found his intent, although the use of excessive force in 1998 was not
proven beyond reasonable doubt in most of the locations mentioned in the Indictment (Pavkovi}’s Appeal Brief,
para. 227).
3881
Pavkovi}’s Appeal Brief, paras 229, 262.
3882
Pavkovi}’s Appeal Brief, paras 229-235.
3883
Pavkovi}’s Appeal Brief, para. 232, referring to Articles 8(2)(b)(i) and 8(2)(e)(i) of the Rome Statute of the
International Criminal Court, Rome, 17 July 1998 (“ICC Statute”), Article 51(2) of Additional Protocol I,
Article 8(2)(b)(iv) of the ICC Statute drawing upon the principles in Articles 51(5)(b) and 85(3)(b) of Additional
Protocol I.
3884
Pavkovi}’s Appeal Brief, paras 233-234.
3885
Pavkovi}’s Appeal Brief, para. 235, referring to Gali} Appeal Judgement, para. 133.
3886
Pavkovi}’s Appeal Brief, paras 232, 236.
3887
Pavkovi}’s Appeal Brief, paras 250, 254. See also ibid., paras 249-253, referring to Exh. P1425, Exh. P1426,
Joseph Maisonneuve, 6 Mar 2007, T. 11135, Karol John Drewienkiewicz, 5 Dec 2006, T. 7878, Bislim Zyrapi,
7 Nov 2006, T. 6050, ibid., 9 Nov 2006, T. 6232. See further Pavkovi}’s Appeal Brief, fn. 240, referring to Exh. 4D90.
3888
Pavkovi}’s Appeal Brief, para. 236. See also Pavkovi}’s Appeal Brief, para. 237, referring to Trial Judgement,
vol. 1, para. 920.
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specific incidents in which excessive and indiscriminate force was found to have been used
in 1998.3889
1189. Pavkovi} also contends that the Trial Chamber erred in fact in finding that he was aware of
the use of excessive or disproportionate force in 1998.3890 He argues that although the Trial
Chamber found that excessive force was used in villages in western Kosovo and in
Mali{evo/Malisheva between July and September 1998, the Trial Chamber made no specific
reference to his knowledge of the use of such force by the VJ in these locations when reaching its
finding as to his knowledge in 1998.3891 He also maintains that the evidence – including the reports
he requested and received – shows that he was unaware of the use of excessive force by the VJ and
the MUP and that he endeavoured to: prevent the use of excessive force; investigate claims
thereupon; and ensure compliance with international humanitarian law.3892 In addition, he argues
that none of the sources cited by the Trial Chamber support its conclusion that the order not to fire
on areas where international observers may have been present was an effort to keep the VJ’s crimes
from being detected.3893
1190. Finally, Pavkovi} argues that the Trial Chamber erred in considering Pavkovi}’s knowledge
of crimes in 1998 to infer his intent in relation to forcible displacement, since the evidence does not
establish the existence of a common purpose to forcibly displace Kosovo Albanians in 1998.3894
1191. The Prosecution responds that Pavkovi}’s intent as a JCE member in 1999 arose, inter alia,
from his awareness of crimes in 1998 perpetrated by forces under his control and his awareness of
allegations by the international community that the excessive and indiscriminate use of force by the
VJ and the MUP in 1998 “had led to the forcible displacement of over 230,000 Kosovo
Albanians.”3895 The Prosecution also maintains that the Trial Chamber did not impose criminal

3889

His challenges pertain to the following locations: villages in western Kosovo (Pavkovi}’s Appeal Brief, para. 238);
Mali{evo/Malisheva (Pavkovi}’s Appeal Brief, para. 240); and Drenica (Pavkovi}’s Appeal Brief, para. 242).
3890
Pavkovi}’s Appeal Brief, paras 237, 262.
3891
Pavkovi}’s Appeal Brief, paras 239, 241.
3892
Pavkovi}’s Appeal Brief, paras 239, 246, 250, 261-262, Annex D. Concerning the period between July and
September 1998, Pavkovi} refers to his order of 7 August 1998 requesting a report on whether the MUP forces used
excessive force as well as reports from his subordinate brigades in response stating that neither VJ nor MUP forces used
excessive force (Pavkovi}’s Appeal Brief, paras 246-249, referring to Exh. P1420, Exh. P1423, Exh. P1424, para. 3,
Exh. P1425, para. 2). Pavkovi} also challenges the Trial Chamber’s finding as to his knowledge of the killings in
Gornje Obrinje/Abria e Epërme, inter alia, on the basis of the reports he received from his subordinates units in
response to his inquiry (Pavkovi}’s Appeal Brief, paras 243-245, 260). His arguments in this regard are addressed in the
next sub-section. See infra, sub-section VII.E.2.(e)(ii).
3893
Pavkovi}’s Appeal Brief, paras 255-259, citing Trial Judgement, vol. 3, para. 678, and referring to Exh. 4D177,
Exh. P969.
3894
Appeal Hearing, 12 Mar 2013, AT. 312-313.
3895
Prosecution’s Response Brief (Pavkovi}), para. 100, referring to Trial Judgement, vol. 3, paras 670-678, 773-781.
See also Prosecution’s Response Brief (Pavkovi}), paras 101, 104-105, referring to Trial Judgement, vol. 1, paras 894,
912, ibid., vol. 3, paras 658-660, 665, 672-678, 774. See further Prosecution’s Response Brief (Pavkovi}), para. 102,
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liability on him for crimes not charged in the Indictment, but merely found that in some cases
in 1998, VJ and MUP forces violated international humanitarian law, including by using excessive
and indiscriminate force.3896 According to the Prosecution, the Trial Chamber’s analysis of the
legality of the use of force was in line with the law on the legality of military conduct set out in the
Gali} Appeal Judgement and the Trial Chamber carefully assessed the evidence in this regard.3897
The Prosecution adds that even if the Trial Chamber did not specify the departures of civilians from
their homes in 1998 as forcible displacement, these departures were clearly not voluntary or lawful
under international humanitarian law.3898
1192. Moreover, the Prosecution contends that a state of mind of an accused prior to the existence
of the common purpose can be taken into consideration as evidence of his or her mens rea for JCE
liability.3899 According to the Prosecution, it was appropriate for the Trial Chamber to rely, among
other evidence, on the information about crimes he received in 1998 as it provides notice to him of
the VJ’s and the MUP’s propensity for violence and shows that he could successfully use the same
troops again in 1999 to achieve the same results, namely a campaign of violence resulting in mass
expulsions.3900

b. Analysis
1193. At the outset, it is clear from the Trial Judgement that the Trial Chamber did not convict
Pavkovi} of crimes committed in 1998, but of crimes committed between March and May 1999
which were charged in the Indictment.3901 The Trial Chamber considered the evidence showing
Pavkovi}’s knowledge of criminal acts by the VJ and the MUP in 1998 and allegations thereof, only
as circumstantial evidence from which his intent in relation to the crimes in 1999 could be
inferred.3902 Nothing in the Trial Judgement suggests otherwise.
1194. The Trial Judgement does not contain any legal finding as to whether the evidence of the
incidents in 1998 established crimes under the Statute.3903 Insofar as Pavkovi} asserts that such a
legal finding was required to establish his knowledge of crimes in 1998, his argument is
referring to Trial Judgement, vol. 1, para. 920, ibid., vol. 3, paras 754, 774, regarding concerns expressed by
international observers and organisations. Contra Pavkovi}’s Reply Brief, para. 64.
3896
Prosecution’s Response Brief (Pavkovi}), para. 102.
3897
Prosecution’s Response Brief (Pavkovi}), paras 102-103, referring, inter alia, to Gali} Appeal Judgement,
paras 190-193.
3898
Appeal Hearing, 12 Mar 2013, AT. 354, referring to Trial Judgement, vol. 1, paras 880-920.
3899
Appeal Hearing, 11 Mar 2013, AT. 247, referring to Kraji{nik Appeal Judgement, paras 200-204, 492, Kraji{nik
Trial Judgement, paras 925-929.
3900
Appeal Hearing, 12 Mar 2013, AT. 352, 354-355.
3901
Trial Judgement, vol. 3, paras 639, 788, 1210. See also ibid., vol. 2, paras 1179-1262.
3902
Trial Judgement, vol. 3, paras 678, 774. See also ibid., vol. 1, para. 844.
3903
See, in particular, Trial Judgement, vol. 1, paras 849, 881, 886, 894, 912, 919-920. See also supra, para. 1185.
476
Case No. IT-05-87-A

23 January 2014

misconceived. The fact that the Trial Chamber did not make such a legal finding does not in itself
constitute an error, as none of the Appellants were charged in relation to those incidents.3904 By the
same token, Pavkovi}’s argument that the incidents in question in 1998 must amount to crimes
prescribed in Articles 2 and 3 of the Statute is misplaced and thus dismissed.
1195. The Trial Chamber found beyond reasonable doubt that excessive force was used by the VJ
and the MUP in Gornje Obrinje/Abria e Epërme as evinced by the killing of civilians, including
women and children,3905 and in villages in western Kosovo, Mali{evo/Malisheva, and Drenica as
evinced by the burning and looting of houses.3906 However, in concluding that Pavkovi} knew of
the use of excessive force and allegations thereof in 1998, the Trial Chamber’s reliance on its own
findings as to what occurred in these specific incidents was limited.3907 As described below,3908 the
Trial Chamber considered other evidence, including information he received with regard to these
incidents. This evidence sufficiently supported its conclusion on his knowledge in 1998, from
which it in part inferred his intent.3909 Consequently, Pavkovi}’s challenges to the Trial Chamber’s
assessment of evidence concerning the circumstances of the specific incidents have no impact upon
his conviction.3910
1196. The Trial Chamber found that in 1998, Pavkovi} was aware of criminal activities by his VJ
subordinates and MUP forces in Kosovo and of allegations that excessive or disproportionate force
was being used in joint VJ and MUP operations there.3911 In so finding, the Trial Chamber
considered that he had general knowledge of criminal acts, such as the practice of burning Kosovo

3904

When the Trial Chamber stated that “for the Prosecution to rely on possible crimes committed in 1998, it had to
prove that these crimes were committed” (Trial Judgement, vol. 1, para. 844, referring to Form of Indictment Decision,
para. 17), the Appeals Chamber understands the Trial Chamber to have simply meant that it would examine whether the
factual circumstances of the incidents in 1998 as alleged in the Indictment were proven.
3905
Trial Judgement, vol. 1, paras 912, 920, read together with ibid., vol. 1, para. 849.
3906
Trial Judgement, vol. 1, paras 881 (villages in western Kosovo), 886 (Mali{evo/Malisheva), 894 (Drenica), 920,
read together with ibid., vol. 1, para. 849.
3907
Of these findings, the Trial Chamber appears to have relied only on the finding concerning Drenica when it found
that Pavkovi} was aware of the commission of crimes in 1998 (Trial Judgement, vol. 3, para. 774).
3908
See infra, para. 1196.
3909
Trial Judgement, vol. 3, paras 678, 774. Cf. Halilovi} Appeal Judgement, para. 125, quoting Ntagerura et al.
Appeal Judgement, para. 174.
3910
Pavkovi}’s arguments in this regard include not only his specific challenges to the Trial Chamber’s assessment of
evidence concerning each of the incidents in which the Trial Chamber found that excessive and indiscriminate use of
force was used (Pavkovi}’s Appeal Brief, paras 238, 240, 242), but also: (i) his general assertion that in reaching its
findings, the Trial Chamber failed to give a legal definition of “excessive force” or to apply principles of international
humanitarian law, such as distinction and proportionality, in particular by disregarding the evidence indicating that
some houses may have been legitimate military targets (Pavkovi}’s Appeal Brief, paras 225, 232-236, 249-254); and
(ii) his general assertion that the evidence of the events in 1998, consisting mainly of hearsay which lacks details, does
not meet the standard of proof beyond reasonable doubt (Pavkovi}’s Appeal Brief, para. 236). It also follows that
contrary to Pavkovi}’s assertion, the fact that the Trial Chamber found that the commission of crimes in 1998 was not
proven beyond reasonable doubt in most of the locations mentioned in the Indictment does not render its finding on his
intent erroneous.
3911
Trial Judgement, vol. 3, paras 678, 774, and references therein.
477
Case No. IT-05-87-A

23 January 2014

Albanian houses, and his subordinates’ involvement therein in 1998.3912 In this regard, the Trial
Chamber considered: evidence recording discussions in the Joint Command meetings attended by
Pavkovi} and his interview with the Prosecution, mentioning the practice of burning Kosovo
Albanian houses in 1998 and the involvement of members of VJ units therein;3913 and the orders
Pavkovi} issued in 1998, referring to breaches of international humanitarian law by VJ forces,
including the mistreatment of prisoners of war as well as looting and damaging of Kosovo Albanian
property.3914 In addition, the Trial Chamber considered: Pavkovi}’s orders in 1998 attributing the
alleged displacement of Kosovo Albanians to the KLA;3915 his receipt of information in 1998 that
MUP members executed individuals taken into custody at Gornje Obrinje/Abria e Epërme;3916 and
evidence demonstrating his knowledge of UN Security Council resolutions alleging that the use of
excessive force by the MUP and the VJ resulted in numerous civilian causalities and the
displacement of over 230,000 people.3917 In these circumstances, the Appeals Chamber considers
that a reasonable trier of fact could have concluded that, in 1998, Pavkovi} knew of criminal
activities by his subordinates and MUP forces, and allegations thereof.3918
1197. Pavkovi}’s receipt of reports from his subordinate units stating that neither VJ nor MUP
forces used excessive force does not undermine the Trial Chamber’s conclusion in this regard
either.3919 Significantly, the evidence shows that there were other channels through which Pavkovi}
acquired the relevant information, such as meetings of the Joint Command where the burning of

3912

Trial Judgement, vol. 3, paras 678, 774.
Trial Judgement, vol. 3, paras 672, 774, referring, inter alia, to Exh. P1468, pp. 46, 52, 124-125, Exh. 4D97, p. 3,
Exh. P949, p. 358.
3914
Trial Judgement, vol. 3, para. 673, referring, inter alia, to Exh. 4D428, p. 1, Exh. 4D231 (also admitted as
Exh. 5D1772), Exh. 4D201, Exh. P1422, Exh. 4D375, Exh. P1011, p. 47, Exh. P2098.
3915
Trial Judgement, vol. 3, para. 674, referring to Exh. P1430, Exh. P1434.
3916
Trial Judgement, vol. 1, para. 907; ibid., vol. 3, paras 675, 774, 815, referring, inter alia, to Exh. 4D403,
Exh. P1440, p. 4 and also finding that Pavkovi} was aware of allegations by the international community and foreign
media that a massacre of civilians was committed during the VJ and MUP operations in Gornje Obrinje/Abria e Epërme
and that the VJ and the MUP were involved therein. See also infra, sub-section VII.E.2.(e)(ii) wherein the Appeals
Chamber dismisses his challenge concerning this evidence.
3917
Trial Judgement, vol. 3, paras 677, referring to Exh. P455, Exh. P456, Exh. P1468, p. 161. During the appeal
hearing, Pavkovi}, for the first time, contested the Trial Chamber’s finding that he was aware of the contents of UN
Security Council resolutions, including the ones making these assertions, adopted on 31 March and 23 September 1998
(Trial Judgement, vol. 3, paras 677, 774). The Trial Chamber’s finding was based on his statement in a Joint Command
meeting on 28 October 1998 that “the principles as regulated in the resolution of the UN should be respected”
(Exh. P1468, p. 161), during a discussion on the realisation of the Plan for Combating Terrorism and the possibility of
allowing OSCE monitors to inspect weapons (Exh. P1468, pp. 161-162). The Appeals Chamber finds that a reasonable
trier of fact could have reached the Trial Chamber’s finding as the only reasonable conclusion. By arguing that his
statement in the 28 October 1998 Joint Command meeting did not show that he was aware of the particular UN Security
Council resolutions in question (Appeal Hearing, 12 Mar 2013, AT. 371-372), Pavkovi} merely presented his own
interpretation of the evidence, without demonstrating an error on the part of the Trial Chamber. His argument is
therefore dismissed.
3918
Trial Judgement, vol. 3, paras 678, 774.
3919
Exh. P1423, Exh. P1424, Exh. P1425, referred to in Pavkovi}’s Appeal Brief, paras 247-249. See also Exh. 4D387,
Exh. 4D391, Exh. 4D401, Exh. P1011, pp. 70-71, referred to in Pavkovi}’s Appeal Brief, paras 244, 260.
3913
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houses was discussed3920 and his superiors’ orders enquiring into a massacre of civilians alleged by
the international community.3921
1198. Furthermore, as discussed in greater detail below,3922 the Appeals Chamber considers that a
reasonable trier of fact could have found, based on the evidence of his knowledge in 1998 and other
evidence, that Pavkovi}’s orders calling for compliance with international humanitarian law were
not genuine efforts to take effective measures to prevent the commission of crimes against Kosovo
Albanians.3923 In the same vein, the Trial Chamber concluded that Pavkovi}’s order not to fire on
areas when international observers may have been present was an effort to keep the VJ’s crimes
from being detected, rather than to protect international observers.3924 By merely claiming that this
order was issued to protect international observers, Pavkovi} asks for a different interpretation of
the evidence from that of the Trial Chamber, without demonstrating any error on its part.
1199. Finally, the Appeals Chamber is aware that the evidence showing Pavkovi}’s knowledge of
criminal acts by the VJ and the MUP in 1998 and allegations thereof concerned the period
preceding the existence of the common purpose of the JCE to forcibly displace the Kosovo
Albanian population.3925 To what extent the accused’s intent may be inferred from his knowledge of
the commission of past crimes depends on the circumstances of the particular case.3926 In the
circumstances of this case, the Trial Chamber relied, among other evidence, on Pavkovi}’s
knowledge of criminal acts by the VJ and the MUP in 1998 and the allegations thereof, including
the allegation that excessive use of force by the MUP and VJ forces resulted in the displacement of
Kosovo Albanians in 1998, to infer his shared intent to forcibly displace the Kosovo Albanian
population in 1999 by using MUP and VJ forces.3927 The Appeals Chamber finds no error in the
Trial Chamber’s reliance on such evidence as circumstantial evidence.
1200. Accordingly, Pavkovi} has failed to demonstrate any error in the Trial Chamber’s findings
with regard to his knowledge of the use of excessive force in 1998 and allegations thereof. He has
also failed to show that the Trial Chamber erred by inferring, in part, his intent to forcibly displace
the Kosovo Albanian population based on this knowledge. Consequently, the Appeals Chamber
dismisses his seventh ground of appeal in its entirety.
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Trial Judgement, vol. 3, paras 672, 675, 774, referring, inter alia, to Exh. P1468, pp. 46, 52, 124-125, 129.
Trial Judgement, vol. 1, para. 907; ibid., vol. 3, para. 675, referring, inter alia, to Exh. 4D403, Exh. P1440.
3922
See infra, sub-section VII.E.2.(e)(v).
3923
Trial Judgement, vol. 3, para. 678, referring to Exh. P1468, p. 53, Exh. P949, p. 364.
3924
Trial Judgement, vol. 3, para. 678, referring to Miodrag Simi}, 13 Sep 2007, T. 15562-15565, Exh. 4D177,
Exh. P969. See also Trial Judgement, vol. 3, para. 673.
3925
See supra, para. 610.
3926
In this regard, see also supra, para. 1016.
3927
Trial Judgement, vol. 3, paras 678, 774, 781. See also ibid., vol. 3, para. 783.
3921
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(ii) Whether Pavkovi} minimised the criminal activity of his subordinates in 1998
1201. The Trial Chamber found that, in some cases, excessive and indiscriminate force was used
during joint VJ and MUP operations against the KLA in 1998, as evinced by the burning and
looting of houses and the killing of women and children.3928 In particular, the Trial Chamber found
that “during VJ and MUP operations in and around Gornje Obrinje/Abria e Epërme at the end of
September 1998 a number of civilians were killed, including women and children […], by forces of
the FRY and Serbia”.3929 The Trial Chamber further found that, although Pavkovi} was aware of
criminal activities by his VJ subordinates and MUP forces in Kosovo in 1998, he sought to
minimise the seriousness of the incident in Gornje Obrinje/Abria e Epërme as well as the criminal
activity of his subordinates.3930 The Trial Chamber relied, in part, on this finding to infer his intent
to forcibly displace the Kosovo Albanian population in 1999.3931

a. Submissions of the parties
1202. Pavković submits that the evidence does not support the Trial Chamber’s finding that he
minimised the criminal activity of his subordinates in his reporting in 1998.3932 In particular, in
relation to the incident in Gornje Obrinje/Abria e Epërme, Pavković argues that the Trial Chamber
erred in: (i) finding that when reporting the incident, he withheld evidence of the VJ’s involvement
in the killings; and (ii) inferring, from this finding, his intent to forcibly displace the Kosovo
Albanian population.3933 Pavković maintains that he had no knowledge that VJ forces had engaged
in any crimes or used excessive force at this location,3934 since the reports in response to his inquiry
from his subordinate units, including the 125th Motorised Brigade, and from Lazarevi} did not
contain any information regarding a massacre of civilians.3935 He submits that his report to the
3rd Army Commander reflected these reports and stated that an investigation was underway.3936
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Trial Judgement, vol. 1, paras 881, 886, 894, 912, 920.
Trial Judgement, vol. 1, para. 912. See also ibid., vol. 1, paras 900-903.
3930
Trial Judgement, vol. 3, paras 678, 774, and references therein.
3931
Trial Judgement, vol. 3, paras 678, 774, read together with ibid., vol. 3, para. 771.
3932
Pavkovi}’s Appeal Brief, para. 302, referring to Trial Judgement, vol. 3, para. 678, and also pointing out that the
Trial Judgement gives no citation for this conclusion.
3933
Pavkovi}’s Appeal Brief, para. 209, referring to Trial Judgement, vol. 3, para. 678, and read in conjunction with
Pavkovi}’s Appeal Brief, paras 197, 243, 262. See also Pavkovi}’s Reply Brief, para. 62.
3934
Pavkovi}’s Appeal Brief, paras 209, 245. See also Pavkovi}’s Reply Brief, para. 62.
3935
Pavkovi}’s Appeal Brief, paras 244, 260, referring to Exh. 4D199, Exh. 4D387, Exh. 4D389, Exh. 4D390,
Exh. 4D391, Exh. 4D401, Exh. P1011, pp. 70-71. See also Appeal Hearing, 12 Mar 2013, AT. 378-380. Pavkovi} also
contends that he had the same information as his subordinate Lazarevi}, who the Trial Chamber found was not aware
that the VJ was responsible for the killings in Gornje Obrinje/Abria e Epërme, and adds that Lazarević would have
received reports regarding this matter, if any, in his role as Chief of Staff of the Priština Corps (Pavkovi}’s Appeal
Brief, paras 210-212, referring to Trial Judgement, vol. 3, para. 815).
3936
Pavkovi}’s Appeal Brief, paras 244-245, referring to Exh. P1440. See also Pavkovi}’s Reply Brief, para. 67.
See also Appeal Hearing, 12 Mar 2013, AT. 379-380, in which Pavkovi} argued that his report to the 3rd Army
3929
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1203. The Prosecution responds that the Trial Chamber’s finding that Pavkovi} minimised the
criminal activity of his subordinates is well supported.3937 It also submits that Pavkovi}’s awareness
of the VJ’s use of excessive or disproportionate force and of crimes, including murder, in Gornje
Obinje/Abria e Epërme in 1998 is indicative of his intent.3938

b. Analysis
1204. The Trial Chamber found that both Lazarevi} and Pavkovi} were aware of allegations of a
massacre of civilians during the joint MUP and VJ operation at Gornje Obrinje/Abria e Epërme at
the end of September 1998. The Trial Chamber considered that these allegations, made by the
international community including foreign media, led the VJ General Staff to demand further
information from the concerned subordinate units.3939 Pavkovi} followed up on 3 October 1998,
requesting information from his subordinate units.3940 The Trial Chamber considered that Lazarevi}
and various units denied that there had been a massacre or reported to the Pri{tina Corps Command
that units of the Priština Corps were not involved,3941 while Pavkovi} also received a report from
the 125th Motorised Brigade, which stated, inter alia, that a woman’s body was found in the village
of Gornje Obrinje/Abria e Epërme and that three children aged between two and four years old
were handed to the MUP who left them in a house with supplies to wait for the local villagers to
return.3942
1205. Pavković reported to Samard`i}, the then 3rd Army Commander, on 5 October 1998 stating
that the Priština Corps did not have any information on the “alleged massacre against the civilian
population” in Gornje Obrinje/Abria e Epërme on and around 26 and 27 September 1998.3943 In his
report, Pavkovi} did not include all the information he had received, such as the fact that a woman’s
body had been found.3944 Therefore, contrary to Pavkovi}’s assertions,3945 the evidence considered

Commander conveyed the unchecked information from the Priština Corps security department that MUP members
executed individuals taken into custody.
3937
Prosecution’s Response Brief (Pavkovi}), para. 119, referring to Trial Judgement, vol. 3, paras 672-674, 678,
Exh. P1430, p. 1.
3938
Prosecution’s Response Brief (Pavkovi}), para. 95, referring to Trial Judgement, vol. 3, paras 678, 774, 785. The
Prosecution also argues that unlike Pavkovi}, Lazarevi} did not know that VJ soldiers were responsible for the killings
in Gornje Obinje/Abria e Epërme (Prosecution’s Response Brief (Pavkovi}), para. 96, referring to Trial Judgement,
vol. 3, paras 675, 678, 774, 815).
3939
Trial Judgement, vol. 1, paras 900, 907; ibid., vol. 3, paras 675, 815, referring, inter alia, to Exh. 4D403,
Exh. P1440, Exh. P441, Frederick Abrahams, 13 Jul 2006, T. 806-814, 818, Vladimir Lazarević, 16 Nov 2007,
T. 18489.
3940
Trial Judgement, vol. 1, para. 907, referring to Exh. 4D199.
3941
Trial Judgement, vol. 1, para. 907 (fns 2371-2372); ibid., vol. 3, para. 815, referring, inter alia, to Exh. 4D401,
Exh. 4D387, Exh. 4D389, Exh. 4D390, Exh. 4D391.
3942
Exh. P1011, pp. 70-71. See also Trial Judgement, vol. 3, para. 675.
3943
Trial Judgement, vol. 1, para. 907; ibid., vol. 3, para. 675, referring to Exh. P1440, p. 4.
3944
Trial Judgement, vol. 3, para. 675, referring to Exh. P1440, p. 4.
3945
Pavkovi}’s Appeal Brief, paras 210-212; Pavkovi}’s Reply Brief, para. 67.
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by the Trial Chamber shows that he possessed more information than he reported to the 3rd Army
Commander.3946 Furthermore, based on the information sent from the Priština Corps security
department to the Security Administration of the VJ General Staff, Pavkovi} stated in his report that
unidentified members of MUP units had executed “persons taken into custody”, but added that this
information “was not about the massacre of civilian population, as mentioned in the media.”3947 In
these circumstances, the Appeals Chamber finds that a reasonable trier of fact could have concluded
that Pavkovi}’s report “sought to minimise the seriousness of the incident and omitted relevant
knowledge in his possession.”3948
1206. The Appeals Chamber further observes that Pavkovi}’s report of 5 October 1998 mentions
that unidentified members of MUP units had executed “persons taken into custody”,3949 showing his
knowledge of MUP members’ reported involvement in killings of protected persons in Gornje
Obrinje/Abria e Epërme, but does not establish his knowledge that the VJ was responsible for them.
Thus, the Appeals Chamber finds that a reasonable trier of fact could have reached the Trial
Chamber’s conclusion that, in his report, Pavkovi} sought to minimise “the seriousness of the
incident,” not the VJ’s involvement.3950 By asserting that the Trial Chamber found that he had
withheld the VJ’s involvement in the incident, Pavkovi} misrepresents the Trial Chamber’s
findings.3951
1207. The Appeals Chamber notes that in addition to Pavkovi}’s minimisation of the “seriousness
of the incident” in Gornje Obrinje/Abria e Epërme, the Trial Chamber found that he was
responsible for minimising “the criminal activity of his subordinates”.3952 While Pavkovi} contests
3946

Contrary to Pavkovi}’s argument (Pavkovi}’s Appeal Brief, paras 210-211), the evidence also shows that Pavkovi}
had more information than what Lazarevi} knew.
3947
Exh. P1440, p. 4, referred to in Trial Judgement, vol. 3, para. 675. The Appeals Chamber notes that the Trial
Chamber in some parts of the Trial Judgement (Trial Judgement, vol. 1, para. 907; ibid., vol. 3, para. 815) described this
report as stating that MUP members executed “civilians taken into custody.” However, the report refers to “persons
taken into custody”, without specifying whether they were civilians. Considering that those executed were in custody
and therefore should have been protected from execution even if they had not been civilians, this error of the Trial
Chamber does not have any impact on the relevant findings of the Trial Chamber regarding Pavkovi}’s knowledge of
the incident at Gornje Obrinje/Abria e Epërme.
3948
Trial Judgement, vol. 3, paras 678, 774.
3949
Exh. P1440, p. 4, referred to in Trial Judgement, vol. 3, para. 675.
3950
Trial Judgement, vol. 3, paras 678, 774.
3951
Pavkovi}’s Appeal Brief, paras 209, 244. The Appeals Chamber further notes that, in light of the evidence showing
that Pavkovi} was informed of allegations of the international community attributing the killings in Gornje Obrinje/Abri
e Epërme to the Serbian forces fighting there (Exh. P441, in particular, p. 32, Exh. 4D403, Exh. P1440, p. 4, referred to
in Trial Judgement, vol. 3, paras 675, 678, 774. See also Trial Judgement, vol. 1, paras 900, 902-903, 907), the Trial
Chamber concluded that Pavkovi} was aware of the commission of the crimes and the use of excessive force during the
joint VJ and MUP operations there and of the allegations that both the VJ and the MUP were responsible for these
crimes (Trial Judgement, vol. 3, paras 678, 774). This cannot be read as a finding that Pavkovi} knew that the VJ was in
fact involved in the killings. The Trial Chamber’s finding is rather consistent with its finding as to Lazarevi}’s
knowledge that “[a]lthough [he] knew of the killings of civilians and the alleged involvement of the MUP and VJ in this
incident, the evidence does not show that he knew of VJ responsibility for these killings” (Trial Judgement, vol. 3,
para. 815 (emphasis added)).
3952
Trial Judgement, vol. 3, para. 678.
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this finding and argues that it is not supported by any evidence, this finding was based on evidence
other than that related to Gornje Obrinje/Abria e Epërme.3953 Pavkovi} has failed to substantiate his
challenge in this regard.
1208. Finally, Pavkovi}’s argument that the Trial Chamber erred in finding that he had the intent
to forcibly displace the Kosovo Albanian population despite his lack of knowledge as to the VJ’s
involvement in the killings in Gornje Obrinje/Abria e Epërme is without merit.3954 The Appeals
Chamber recalls that the Trial Chamber found that, as a member of the JCE, crimes committed by
both the MUP and the VJ in 1999 were imputable to Pavkovi}.3955 In these circumstances, the Trial
Chamber reasonably relied on his knowledge of the reported involvement of MUP members in
killings in 1998 to infer, in part, his intent for JCE liability.3956 Therefore, the fact that he had no
knowledge as to the VJ’s involvement in the killings does not undermine the Trial Chamber’s
finding that he had the intent to participate in the JCE and forcibly displace the Kosovo Albanian
population.
1209. For the reasons set out above, Pavkovi} has not shown any error in the Trial Chamber’s
findings with regard to his knowledge and minimisation of crimes perpetrated by his VJ
subordinates and MUP members in 1998 and its reliance thereon to infer, in part, his mens rea.3957
The Appeals Chamber dismisses, in relevant part, Pavkovi}’s sixth, seventh, and ninth grounds of
appeal, containing Pavkovi}’s submissions in this regard.
(iii) Pavkovi}’s knowledge of the forcible displacement and commission of other crimes
in 1999
1210. The Trial Chamber concluded that Pavkovi} had the intent to forcibly displace the Kosovo
Albanian population,3958 based, in part, on its finding that Pavkovi} knew of the forcible
displacement and other crimes committed by VJ and MUP members during the NATO air
campaign in 1999 and allegations thereof.3959 In so finding, the Trial Chamber relied upon:
3953

Trial Judgement, vol. 3, paras 672, 674, referring, inter alia, to Exh. P1430, Exh. P1434, pp. 2, 5, which are orders
wherein Pavkovi} stated that “allegations in the international media about VJ and MUP displacement of Kosovo
Albanians were false” and attributed this to the KLA, although he was aware of VJ members’ involvement in the
practice of burning Kosovo Albanian houses.
3954
Pavkovi}’s Appeal Brief, paras 197, 209, 243, 262.
3955
Trial Judgement, vol. 3, para. 783. In contrast, Lazarevi} was convicted as an aider and abetter of crimes committed
by VJ members (ibid., vol. 3, paras 927, 930).
3956
See e.g., Trial Judgement, vol. 3, para. 774, holding that “[t]he information received by Pavković before and during
the NATO air campaign is important evidence for the determination of his responsibility, because his knowledge of the
commission of crimes by VJ subordinates and MUP members, combined with his continuing ordering of and
participation in the joint operations with those perpetrators, is indicative of his intent that those crimes occur” (emphasis
added).
3957
Trial Judgement, vol. 3, paras 678, 774, 781.
3958
Trial Judgement, vol. 3, para. 781.
3959
Trial Judgement, vol. 3, paras 774-775.
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(i) Pavkovi}’s “frequent presence on the ground in Kosovo [during the period between March and
June 1999], in conjunction with the widespread practice of displacing Kosovo Albanians”;3960
(ii) reports to the 3rd Army, Pavkovi}’s orders, and his reports dated from the end of March to the
beginning of June 1999 as well as Pavkovi}’s interview with the Prosecution regarding this period,
in which the movement of Kosovo Albanians, the confiscation of their IDs, and/or serious crimes,
including killings, rape, looting, and burning of houses, committed by VJ and/or MUP members
were mentioned;3961 (iii) Pavkovi}’s attendance at meetings in Belgrade on 4, 16, and 17 May 1999
with the FRY and Serbian military and civilian leadership, where such crimes were discussed;3962
and (iv) information provided by the international community through: (a) a press statement issued
no later than 2 April 1999 by Karol John Drewienkiewicz, Deputy Head of the KVM;3963 (b) a letter
by Louise Arbour, then Prosecutor of the Tribunal, which reached Pavkovi} around the end of
April 1999; and (c) the Original Indictment publicised by the Tribunal on 27 May 1999.3964
1211. Pavkovi} contests the Trial Chamber’s assessment of the evidence concerning his awareness
of the information provided by the international community through Karol John Drewienkiewicz’s
press statement, Louise Arbour’s letter, and the Original Indictment.3965 Pavkovi} claims that the
Trial Chamber erred in finding that he was aware of this information and appears to argue, solely on
this basis, that the Trial Chamber erred in concluding that he knew about the crimes in 1999.3966
However, Pavkovi} has failed to demonstrate why the Trial Chamber’s finding on his knowledge of
the crimes in 1999 should not stand on the basis of the remaining evidence, including: (i) his
frequent presence on the ground in Kosovo during the period between March and June 1999;3967
3960

Trial Judgement, vol. 3, para. 775, and references therein, whereby the Trial Chamber also found that “Pavković
was present at the command post of the Priština Corps in Priština/Prishtina regularly during the conflict, and attended a
meeting there with Stevanović and Ðorđević from the MUP while Kosovo Albanians were being forcibly displaced
from the town by VJ and MUP forces acting together.” See also Trial Judgement, vol. 3, paras 716-717, and references
therein.
3961
Trial Judgement, vol. 3, para. 775, and references therein. See also e.g., ibid., vol. 3, paras 719-722, 726-727, 729,
736, 741-742, 747-748, 750, 785, referring, inter alia, to Exh. 4D409 (erroneously referred to as Exh. 4D407),
Exh. 4D154, Exh. 4D191, Exh. 4D86 (also admitted as Exh. P1720), Exh. P1721 (read in light of Momir Panti},
2 Apr 2008, 24760-24765, 24779-24795; ibid., 3 Apr 2008, T. 24805-24806), Exh. P1011, pp. 80-81, 90, Exh. P1454,
Exh. P1766 (also admitted as Exh. 4D350), Exh. 4D273, p. 2, Exh. 4D198, p. 2, Exh. 4D315, p. 1, Exh. P1459, para. 4,
Exh. P1458 (also admitted as Exh. 4D192 and Exh. P1723), Exh. P1725, para. 1, Exh. 4D278, p. 2, Exh. 5D84, p. 2,
Exh. P1938, p. 2, Exh. 4D307, p. 3, Exh. 4D281, p. 2, Exh. P1448, p. 2, Exh. 4D224, p. 3, Exh. P949, pp. 76-80, 91-92,
171-172, 220, 353-355. See further Exh. 4D172, p. 3 and Exh. 3D1128, p. 2, referred to in Trial Judgement, vol. 3,
fns 1822-1823.
3962
Trial Judgement, vol. 3, para. 775, and references therein. See also ibid., vol. 3, paras 734-735, 738-740, and
references therein.
3963
See Trial Judgement, vol. 1, para. 327.
3964
Trial Judgement, vol. 3, paras 754-757, 766, 775, and references therein.
3965
Pavkovi}’s Appeal Brief, paras 198-207.
3966
Pavkovi}’s Appeal Brief, paras 198-208, read in conjunction with ibid., para. 303. See, however, Pavkovi}’s
additional arguments during the appeal hearing (Appeal Hearing, 12 Mar 2013, AT. 287-289, 303-304, 381-382) and
the Appeals Chamber’s findings thereon (infra, fns 3967-3968).
3967
See supra, (i) in para. 1210. See, in particular, Trial Judgement, vol. 3, para. 775, wherein the Trial Chamber found
that “Pavković was present at the command post of the Priština Corps in Priština/Prishtina regularly during the conflict,
and attended a meeting there with Stevanović and Ðorđević from the MUP while Kosovo Albanians were being
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(ii) reports to the 3rd Army, his orders, and his reports dated from the end of March to the beginning
of June 1999 as well as his interview with the Prosecution regarding this period;3968 and (iii) his
attendance at meetings in Belgrade on 4, 16, and 17 May 1999.3969 The Appeals Chamber therefore
dismisses Pavkovi}’s sixth ground of appeal in relevant part.
(iv) Whether Pavkovi} under-reported crimes in 1999
1212. The Trial Chamber inferred Pavkovi}’s intent and significant contribution to the JCE based,
in part, on its finding that in 1999, Pavkovi}, then 3rd Army Commander, “under-reported and
sought to minimise the involvement of forces subordinate to him in the commission of crimes in

forcibly displaced from the town by VJ and MUP forces acting together.” In his Appeal Brief, Pavkovi} challenges
neither the Trial Chamber’ finding nor its reliance upon this finding when inferring his knowledge of forcible
displacement and commission of crimes by the VJ and the MUP. However, during the appeal hearing, Pavkovi}
advanced a challenge in this regard, arguing that the Trial Chamber’s finding was not supported by the evidence, which
rather suggests that Kosovo Albanians left Pri{tina town on their own due to the NATO bombing (Appeal Hearing,
12 Mar 2013, AT. 287-289). For the reasons set out in a previous section, the Appeal Chamber dismisses this argument.
See supra, fn. 1605.
3968
See supra, (ii) in para. 1210. In his Appeal Brief, Pavkovi} does not raise any challenges to the Trial Chamber’s
reliance on this evidence in finding his knowledge of commission of crimes by the VJ and the MUP, while he raises a
challenge focusing on the Trial Chamber’s finding as to his under-reporting of crimes, which is addressed in the next
section (infra, sub-section VII.E.2.(e)(iv)). During the appeal hearing (Appeal Hearing, 12 Mar 2013, AT. 303-304),
Pavkovi} submitted that the Trial Chamber erred in finding that “[b]y 31 March [1999] Pavkovi} had information
indicating that VJ Military Territorial Units and MUP forces were ‘channelling’ displaced Kosovo Albanians to
Albania” (Trial Judgement, vol. 3, para. 719), as the report of 31 March 1999 cited by the Trial Chamber in support of
this finding was sent from a Pri{tina Corps combat group to the Pri{tina Corps operations centre (Exh. P2930). The
Appeals Chamber finds that the Trial Chamber indeed erred in this regard. However, this error has no impact upon the
outcome of the Trial Judgement, given that other evidence sufficiently supports the Trial Chamber’s finding that
Pavkovi} was aware of crimes by the VJ and the MUP, including forcible displacement, in 1999 (see the portions of the
Trial Judgement and the evidence referred to in supra, fns 3960-3962). At the appeal hearing (Appeal Hearing,
12 Mar 2013, AT. 303), Pavkovi} also argued that the Trial Chamber erroneously noted that the combat reports from
the 3rd Army to the General Staff/Supreme Command Staff of 1 and 2 April 1999 stated that “crimes of looting from
abandoned houses of Kosovo Albanians had occurred” (Trial Judgement, vol. 3, para. 729, referring to Exh. 4D274,
p. 2, Exh. 4D275, p. 3). Indeed, these two reports only refer to “isolated” incidents of attempted theft and robbery
(Exh. 4D274, p. 3; Exh. 4D275, p. 3). However, the Trial Chamber’s erroneous description of these two reports does
not have any impact upon its conclusion on Pavkovi}’s knowledge in 1999, since another combat report from the
3rd Army to the General Staff/Supreme Command Staff of 2 April 1999 considered by the Trial Chamber (Exh. 4D278,
p. 2, cited in Trial Judgement, vol. 3, para. 747) refers to the “looting of tape recorders and other technical equipment
from abandoned [Kosovo Albanian] houses.” Furthermore, Pavkovi} argued at the appeal hearing that the Trial
Chamber erred in relying on a combat report of 3 April 1999 from the Pri{tina Corps Command to the 3rd Army
Command referring to criminal reports of murder and attempted murder submitted to the military prosecutor’s office
(Exh. 5D84) as this report did not specify who the victims of these crimes were (Appeal Hearing, 12 Mar 2013,
AT. 381-382, referring to Trial Judgement, vol. 3, para. 748). However, having assessed the context of this report
detailing combat situations against NATO and Albanian “terrorist forces” and referring to “[c]olumns of civilians
heading towards Albania and Macedonia” (Exh. 5D84, pp. 1-2) in light of the events on the ground involving
widespread crimes against Kosovo Albanians (Trial Judgement, vol. 2), the Appeals Chamber finds that a reasonable
trier of fact could have relied on this report in finding Pavkovi}’s knowledge of crimes committed by VJ members
against Kosovo Albanians.
3969
See supra, (iii) in para. 1210. Pavkovi} does not challenge the Trial Chamber’s reliance on this evidence in finding
his knowledge of commission of crimes by the VJ and the MUP, while he challenges the Trial Chamber’s assessment of
his suggestion in one of these meetings to establish a state commission for investigation (infra,
sub-section VII.E.2.(e)(iv)).
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Kosovo”3970 and that, through this, he contributed to the creation of an environment of impunity,
which encouraged the commission of crimes by forces under the control of JCE members.3971
1213. This finding was based on a number of factors, including: (i) discrepancies between the
175th Infantry Brigade and 3rd Army reports;3972 (ii) discrepancies between the Pri{tina Corps and
3rd Army reports;3973 (iii) numerous 3rd Army combat reports to the VJ General Staff/Supreme
Command Staff3974 with no reference to details of serious offences committed against the civilian
population;3975 (iv) the evidence of Aleksandar Vasiljevi}, then Deputy Head of the VJ Security
Administration, attributing the under-reporting to the 3rd Army Command;3976 and (v) the discovery
by the Supreme Command Staff of the under-reporting by the 3rd Army, based on the information
gathered by Aleksandar Vasiljevi} and Geza Farka{, then Head of the VJ Security Administration,
which led to meetings in Belgrade on 16 and 17 May 1999 involving Ojdani}, Pavkovi}, and other
VJ personnel.3977 The Trial Chamber further found that, in these meetings, Pavkovi} reported on
crimes committed by VJ members and the discovery of 800 bodies from Kosovo and that, in the
17 May 1999 meeting, which Slobodan Milo{evi} also attended, Pavkovi} suggested the creation of
a “joint state commission” to investigate the situation in Kosovo. The Trial Chamber found this
suggestion to be “abortive” and considered that it did not evince “a genuine will to take effective
measures against criminal activity in Kosovo.”3978

a. Submissions of the parties
1214. Pavkovi} argues that the Trial Chamber erred in concluding that he under-reported crimes
in 1999 and that this had the effect of encouraging further criminal activity.3979 He further submits
that the Trial Chamber erred in finding his intent and significant contribution to the JCE based, in
part, on his under-reporting.3980
1215. Pavković contends that there is no evidence that the 3rd Army failed to pass on information,
which was contained in reports from the Pri{tina Corps to the 3rd Army, to the VJ General

3970

Trial Judgement, vol. 3, para. 753. See also ibid., vol. 3, para. 776.
Trial Judgement, vol. 3, para. 782.
3972
Trial Judgement, vol. 3, para. 747, and references therein.
3973
Trial Judgement, vol. 3, para. 748, and references therein.
3974
With regard to the use of the term “Supreme Command Staff”, see supra, para. 777.
3975
Trial Judgement, vol. 3, paras 750-751, 753, 776, and references therein.
3976
Trial Judgement, vol. 3, paras 737, 751, and references therein.
3977
Trial Judgement, vol. 3, paras 737-740, 752-753, and references therein. See also ibid., vol. 3, paras 349-350.
3978
Trial Judgement, vol. 3, paras 739-740, and references therein.
3979
Pavkovi}’s Appeal Brief, paras 303-305, referring to Trial Judgement, vol. 3, paras 744-753, 776. See also
Pavkovi}’s Reply Brief, para. 69.
3980
Pavkovi}’s Appeal Brief, paras 314, 316. See also Trial Judgement, vol. 3, para. 782.
3971
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Staff/Supreme Command Staff.3981 He argues that the Trial Chamber erred in finding that, in his
reports to the Supreme Command Staff on behalf of the 3rd Army, he under-reported the crimes
mentioned in a report from the 175th Infantry Brigade to the Priština Corps. In this regard, Pavkovi}
claims that the Trial Chamber failed to consider the possibility that the Pri{tina Corps did not report
the crimes to the 3rd Army.3982 He further asserts that although the Trial Chamber referred to an
instance in which the 3rd Army report did not include details contained in the Priština Corps report,
the essential facts regarding the commission of crimes were communicated to the Supreme
Command Staff, which could have requested further information.3983 Pavković also refers to the
evidence of Velimir Obradovi}, Chief of the Operational Centre in the 3rd Army Command
in 1999,3984 that Pavkovi} did not instruct him to omit any information from the combat reports and
would not have had any opportunity to influence combat reports, because they were prepared daily
by several duty officers in the operations centre of the 3rd Army and Pavkovi} was never present at
the centre during the conflict.3985 Pavković further argues that any attempt by the 3rd Army to underreport information coming from the Priština Corps would have been futile since Priština Corps
reports were sent directly to the Supreme Command Staff as of 12 April 1999.3986
1216. Moreover, according to Pavkovi}, the Trial Chamber misconstrued Aleksandar Vasiljevi}’s
testimony when it described him as stating that the 3rd Army Command decided not to report certain
crimes in the regular combat reports because they were being dealt with by the military judicial
organs.3987 Pavković contends that, on the contrary, Vasiljevi}’s testimony reveals that the Chief of
Security of the Priština Corps made the decision not to report certain crimes in the reports from
security organs as these cases had already been processed and prosecuted.3988 He adds that these
security organs had their own reporting mechanism, which was separate from regular combat
reports and which reported their activity up the security chain of command.3989 Pavković maintains
that the Trial Chamber thus failed to appreciate that there were two reporting chains in the army:
3981

Pavkovi}’s Appeal Brief, para. 306. See also Appeal Hearing, 12 Mar 2013, AT. 302-303; supra, fn. 3968,
regarding Exhibits 4D274 and 4D275.
3982
Pavkovi}’s Reply Brief, para. 71, referring to Trial Judgement, vol. 3, para. 747. See also Pavkovi}’s Appeal Brief,
para. 307; Appeal Hearing, 12 Mar 2013, AT. 382, in which Pavkovi} referred to Exhibits 6D1135, 4D731, and 6D69,
p. 38 and submitted that the crimes were instead reported to the Pri{tina Corps prosecutor’s office.
3983
Pavkovi}’s Reply Brief, para. 72, referring to Trial Judgement, vol. 3, para. 748.
3984
See Trial Judgement, vol. 3, para. 731.
3985
Pavkovi}’s Appeal Brief, para. 307, referring to Velimir Obradovi}, 22 Oct 2007, T. 17365-17400, Velimir
Obradovi}, Exh. 4D499, para. 16. See also Pavkovi}’s Reply Brief, para. 73.
3986
Pavkovi}’s Appeal Brief, para. 307, referring to Velimir Obradovi}, 22 Oct 2007, T. 17364, Velimir Obradovi},
Exh. 4D499, para. 16, and noting that Exhibit 5D85 in fact shows the Supreme Command Staff receiving reports from
the Priština Corps as early as 4 April 1999.
3987
Pavkovi}’s Appeal Brief, para. 308, referring to Trial Judgement, vol. 3, para. 737. See also Appeal Hearing,
12 Mar 2013, AT. 289-292.
3988
Pavkovi}’s Appeal Brief, paras 308-309, 311, referring to Aleksandar Vasiljevi}, 19 Jan 2007, T. 8750-8751,
Exh. P2594, para. 59, Exh. 3D619, p. 3, also arguing that Vasiljevi} stated that he was convinced that there was no
concealment of crimes. See also Pavkovi}’s Reply Brief, para. 70.
3989
Pavkovi}’s Appeal Brief, para. 309, referring to ibid., Annex C listing “intelligence administration briefings”.
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one chain of security organs dealing with security matters, including crimes, and the other
transmitting “regular unit combat reports” on the military activities.3990
1217. Pavkovi} also contests the Trial Chamber’s findings with regard to the meetings held in
Belgrade on 16 and 17 May 1999 on the basis of the information provided by Aleksandar Vasiljevi}
and Geza Farka{. He argues that the Trial Chamber erred in finding “that these meetings provide
further indications that VJ and MUP members were committing crimes in Kosovo,” and that
“Pavković’s abortive suggestion [to establish a commission to investigate incidents in Kosovo], on
which he took no further action, [does not evince] a genuine will to take effective measures against
criminal activity in Kosovo.”3991 Pavković avers that his suggestion shows that he had “nothing to
fear” from an investigation and that as his suggestion to establish a commission was rejected by
Milošević, who had the power to appoint such a commission, he had no further means to pursue his
proposal thereafter.3992
1218. The Prosecution responds that the Trial Chamber reasonably found that Pavkovi} underreported his subordinates’ crimes in 1999 and that he ignores the evidence considered by the Trial
Chamber in this regard.3993 With respect to his argument that he was not involved in drafting
3rd Army combat reports to the Supreme Command Staff, the Prosecution avers that he merely
repeats his trial submissions without addressing the Trial Chamber’s findings in this respect.3994 As
to his assertion that the Pri{tina Corps reported directly to the Supreme Command Staff from
around 10 April 1999, the Prosecution recalls the Trial Chamber’s finding that the change in the
reporting mechanism did not relieve him of his responsibility to report the crimes to the Supreme
Command Staff.3995 The Prosecution also submits that Pavkovi} misinterprets Aleksandar
Vasiljevi}’s testimony and ignores the Trial Chamber’s assessment thereof.3996 As to Pavkovi}’s
proposition that reporting of crimes should have occurred only through the security organ chain of
command, the Prosecution contends that VJ members were to report crimes to both the regular VJ

3990

Pavkovi}’s Appeal Brief, para. 310.
Pavkovi}’s Appeal Brief, paras 311-313, 316, citing Trial Judgement, vol. 3, para. 740.
3992
Pavkovi}’s Appeal Brief, paras 312, 314, also arguing that the fact that he made the suggestion at a very late stage
of the war shows that he had no guilty mind and no fear about such investigation. Pavković also maintains that he
issued a reminder on the procedure for reporting and processing crimes on 27 May 1999, less than two weeks before the
end of the war, leaving little opportunity for him to take any further action (Pavkovi}’s Appeal Brief, para. 315,
referring to Exh. 4D158).
3993
Prosecution’s Response Brief (Pavkovi}), paras 121-122, referring to Trial Judgement, vol. 3, paras 571-572, 577,
737, 740, 747-748, 750-752, and requesting summary dismissal of this argument. See also Appeal Hearing,
12 Mar 2013, AT. 348.
3994
Prosecution’s Response Brief (Pavkovi}), para. 123, referring to Trial Judgement, vol. 3, paras 571-572, 577, 737,
740, 751-752, and requesting summary dismissal of this argument.
3995
Prosecution’s Response Brief (Pavkovi}), para. 124, referring to Trial Judgement, vol. 3, para. 549.
3996
Prosecution’s Response Brief (Pavkovi}), paras 125-126, referring to Trial Judgement, vol. 3, paras 572, 737, 751,
Aleksandar Vasiljevi}, 19 Jan 2007, T. 8749-8751, Aleksandar Vasiljevi}, Exh. P2600, paras 51-52, 55-56.
3991
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chain of command and the security organ chain of command.3997 Finally, in response to Pavkovi}’s
argument concerning his proposal to form an investigation commission in May 1999, the
Prosecution avers that the Trial Chamber reasonably found that he failed to hold VJ members
accountable for their serious crimes in Kosovo in 1999 through other available means.3998

b. Analysis
1219. The Trial Chamber considered a number of reports in its assessment of the reporting
practice of the 3rd Army. In particular, it noted a report of 31 March 1999 from the 175th Infantry
Brigade to the Pri{tina Corps Command detailing the arrest of eight volunteers who were suspected
of having committed “the crime in @egra[/Zhegra] village”, without specifying which crime had
been committed.3999 The Trial Chamber compared this report with two reports from the 3rd Army
Command to the Supreme Command Staff of 1 and 2 April 1999. The two reports referred to
offences by VJ members, such as lack of discipline, failure to respond to call-ups, abandonment of
position, and looting from Kosovo Albanian houses, but did not mention any specific information
about the arrest of the eight volunteers in relation to “the crime in @egra village”.4000 However, it is
unclear whether the Pri{tina Corps Command or the 3rd Army Command omitted the specific
information pertaining to the crime in @egra/Zhegra village. Consequently, the Appeals Chamber
considers that this instance does not, in itself, prove that “Pavkovi} was under-reporting certain
criminal activity with the VJ.”4001
1220. The Trial Chamber also referred to another instance in which the Pri{tina Corps Command
reported to the 3rd Army Command on 3 April 1999 that 32 criminal reports had been submitted to
the military prosecutor’s office, including eight for murder and three for attempted murder,4002
while reports from the 3rd Army to the Supreme Command Staff that same day and the next did not
include these details, but simply mentioned “isolated incidents of attempted robbery and other
criminal offences”.4003 Contrary to Pavkovi}’s assertion, this cannot be regarded as communicating
“essential facts regarding the commission of crimes”.4004

3997

Prosecution’s Response Brief (Pavkovi}), para. 127, referring to Trial Judgement, vol. 3, paras 549, 745, 748, 864.
Prosecution’s Response Brief (Pavkovi}), para. 128, referring to Trial Judgement, vol. 3, paras 740, 757, 765, 777,
782.
3999
Trial Judgement, vol. 3, para. 747, referring to Exh. 5D825, p. 1. The Appeals Chamber notes that the report is
dated 31 March 1999 and not 29 March 1999 as referred to by the Trial Chamber.
4000
Trial Judgement, vol. 3, para. 747, referring to Exh. 4D274. p. 2, Exh. 4D278, p. 2.
4001
Trial Judgement, vol. 3, para. 747.
4002
Trial Judgement, vol. 3, para. 748, referring to Exh. 5D84, p. 2.
4003
Trial Judgement, vol. 3, para. 748, citing Exh. 4D276, pp. 2-3, and referring to Exh. 3D1128. During the appeal
hearing (Appeal Hearing, 12 Mar 2013, AT. 381-382), Pavkovi} submitted that the 3 April 1999 report of the 3rd Army
to the Supreme Command Staff (Exh. 4D276, item 6) suggested that when the 3rd Army sent this report, it had not
received the 3 April 1999 report from the Pri{tina Corps Command (Exh. 5D84). Given that the Trial Chamber also
3998
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1221. Pavkovi}’s assertion that, in cases where information was reported in general terms to the
Supreme Command Staff, Ojdani} could have requested additional information merely repeats his
submission at trial, without demonstrating any error.4005 The Trial Chamber rejected this argument
and concluded that Pavkovi} under-reported and sought to minimise the involvement of his
subordinate forces in the commission of crimes in Kosovo.4006 This conclusion was based not only
on the discrepancies between the Pri{tina Corps and 3rd Army reports of 3 April 1999,4007 but also
on the evidence that: (i) on 2 April 1999, Ojdani} ordered that crimes be reported to both the
security organs and the Supreme Command, which should have been followed promptly and
precisely in accordance with the VJ command principle;4008 (ii) most cases mentioned in combat
reports from the 3rd Army to the Supreme Command Staff were related to crimes committed against
the VJ, such as failure to respond to mobilisation, and did not refer to other more serious criminal
offences committed against the civilian population despite the widespread commission of forcible
displacement occurring on the ground;4009 and (iii) the VJ had discovered that the 3rd Army was
under-reporting crimes, leading to a series of meetings involving Ojdani}, Pavkovi}, Milo{evi}, and
other VJ and MUP personnel.4010
1222. The Trial Chamber also considered the reporting system within the VJ and noted evidence
that, from around 10 April 1999, combat reports from the Pri{tina Corps were sent both to the
Supreme Command Staff and the 3rd Army Command.4011 Based on the evidence before it, the Trial
Chamber nonetheless found that “crimes committed within the area of VJ responsibility should
have been reported in the regular combat reports.”4012 Pavkovi} was thus bound to report crimes in
his regular combat reports to the Supreme Command Staff, regardless of the change in the reporting
system. Pavkovi} merely repeats the evidence addressed by the Trial Chamber, without showing
any error in its assessment in this regard. Moreover, the Trial Chamber explicitly considered and
rejected Velimir Obradovi}’s evidence that Pavkovi} never instructed the exclusion of information
from combat reports and would not have been able to exercise any influence on combat reports
noted that the report of the 3rd Army to the Supreme Command Staff on the following day did not mention these details
(Exh. 3D1128), Pavkovi}’s argument has no impact upon the conclusion of the Trial Chamber.
4004
Pavkovi}’s Reply Brief, para. 72.
4005
Pavkovi}’s Reply Brief, para. 72; Trial Judgement, vol. 3, para. 749, referring to Pavkovi}’s Closing Brief,
paras 216-217.
4006
Trial Judgement, vol. 3, para. 753, read together with ibid., vol. 3, para. 749.
4007
Trial Judgement, vol. 3, paras 748, 753.
4008
Trial Judgement, vol. 3, para. 748, referring to Ðorđe Ćurčin, 5 Oct 2007, T. 16961, Exh. 3D480, Exh. P984,
Exh. P1041, pp. 61-63, 96.
4009
Trial Judgement, vol. 3, paras 728-729, 750, 753, and references therein.
4010
Trial Judgement, vol. 3, paras 734, 737-739, 752-753, and reference therein. During the appeal hearing, Pavkovi}
challenged the Trial Chamber’s reliance on Farka{’s testimony in this regard (Appeal Hearing, 12 Mar 2013, AT. 290).
However, Pavkovi} interpreted a portion of the testimony (Geza Farka{, 25 Sep 2007, T. 16292) out of context, without
showing any error in the Trial Chamber’s assessment thereof (Trial Judgement, vol. 3, paras 571-572, 737, referring,
inter alia, to Geza Farka{, 25 Sep 2007, T. 16292-16294, 16303-16304). His argument is therefore dismissed.
4011
Trial Judgement, vol. 3, para. 549, referring to Radojko Stefanovi}, 5 Feb 2008, T. 21710.
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drafted by different duty officers at the operations centre of the 3rd Army.4013 In so doing, the Trial
Chamber relied on Aleksandar Vasiljevi}’s evidence attributing the under-reporting to the 3rd Army
Command and also noted that those reports were sent in the name of Pavkovi}.4014
1223. Contrary to Pavkovi}’s claim, the Trial Chamber did not misrepresent Vasiljevi}’s evidence
when it described him as stating that “a decision had been taken by the 3rd Army Command in
Priština/Prishtina not to report the occurrence of certain crimes in the regular combat reports”.4015 In
his testimony, Vasiljevi} mentioned that when he toured the VJ security organs in Kosovo, the
Chief of Security of the Pri{tina Corps told him that he had not reported criminal cases because all
those cases had already been processed by military judicial organs.4016 However, Vasiljevi} also
stated that the 3rd Army Command thought that it was not necessary to include information of
crimes in its daily reports to the Supreme Command Staff as it had already taken steps for those
crimes to be investigated.4017 Thus, Pavkovi} has failed to demonstrate that the Trial Chamber erred
in its interpretation of Vasiljevi}’s evidence in this respect.
1224. Moreover, Pavkovi}’s reliance on the existence of the reporting line within the security
service is misplaced. Although Vasiljevi} stated that the crimes should have been reported through
the line of the security organs, his testimony as well as that of other witnesses and documentary
evidence show that the same information should have also been passed along the regular chain of
command to the Supreme Command Staff through regular combat reports.4018 In his testimony,
Vasiljevi} also opined that there was no attempt on the part of the security service to conceal crimes
and that they mistakenly believed that reports were unnecessary once crimes were prosecuted.4019
However, the Trial Chamber found that his explanation was inconsistent with the fact that less
serious crimes continued to be reported to the superior commands even after being referred to the
military justice system.4020 Thus, Pavkovi} merely seeks to substitute his own evaluation of
Vasiljevi}’s evidence for that of the Trial Chamber, without demonstrating any error.

4012

Trial Judgement, vol. 3, para. 549, referring to Aleksandar Vasiljevi}, Exh. P2600, para. 55.
Trial Judgement, vol. 3, para. 751, referring to Velimir Obradovi}, 22 Oct 2007, T. 17365-17366, 17400,
Velimir Obradovi}, Exh. 4D499, para. 16.
4014
Trial Judgement, vol. 3, para. 751, referring to Exh. 3D1128. See also Trial Judgement, vol. 3, paras 571-572, 737,
referring, inter alia, to Aleksandar Vasiljević, Exh. P2600, para. 56, Aleksandar Vasiljević, 19 Jan 2007, T. 8749-8751.
4015
Trial Judgement, vol. 3, para. 737. See also ibid., vol. 3, para. 572.
4016
Aleksandar Vasiljevi}, 19 Jan 2007, T. 8750.
4017
Aleksandar Vasiljevi}, 19 Jan 2007, T. 8751; Aleksandar Vasiljević, Exh. P2600, paras 55-56.
4018
Trial Judgement, vol. 1, para. 512; ibid., vol. 3, paras 549, 745, 747, referring, inter alia, to Branko Gajić,
7 Sep 2007, T. 15188-15189, Geza Farkaš, 25 Sep 2007, T. 16292, Radojko Stefanović, 6 Feb 2008, T. 21728, Miloš
Mandić, 23 Jan 2008, T. 20924, Aleksandar Vasiljević, 18 Jan 2007, T. 8666, Aleksandar Vasiljević, Exh. P2600,
para. 52, Exh. 3D480, pp. 1-2, Exh. P984, p. 2, Exh. P1041, pp. 61-63, 96. See also Aleksandar Vasiljević, 19 Jan 2007,
T. 8750-8751.
4019
Aleksandar Vasiljevi}, 19 Jan 2007, T. 8750.
4020
Trial Judgement, vol. 3, paras 737, 776.
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1225. Pavkovi}’s arguments regarding the 16 and 17 May 1999 meetings convened to discuss the
information on under-reporting of crimes and Pavkovi}’s “abortive suggestion” in the 17 May 1999
meeting to form a state commission for investigation4021 are likewise without merit. The Trial
Chamber was aware that Milo{evi} did not show much interest in Pavkovi}’s proposal, but
nonetheless found that Pavkovi}’s suggestion did not stem from a genuine desire to take effective
measures against criminal activity in Kosovo.4022 In this regard, the Trial Chamber took into
consideration that the 16 and 17 May 1999 meetings were convened due to the discovery of the
under-reporting of crimes by the 3rd Army and that Pavkovi} did not implement any further
effective measures in relation to the discovery of 800 bodies from Kosovo “despite the considerable
array of powers at his disposal.”4023 The Appeals Chamber recalls that the Trial Chamber found
that, in 1999, Pavkovi} had the power to form commissions in the 3rd Army to swiftly enquire into
alleged criminal activity.4024 In addition, the Trial Chamber enumerated several other measures at
his disposal4025 and also noted that after becoming Chief of the VJ General Staff in 2000, Pavkovi}
did not exercise his power to form a special commission to investigate the VJ involvement in the
crimes in 1999.4026 By merely relying on the necessity of Milo{evi}’s approval to establish a state
commission, Pavkovi} has not shown any error in the Trial Chamber’s assessment of the evidence
in this regard.
1226. For the foregoing reasons, Pavkovi} has shown no error in the Trial Chamber’s findings
concerning his under-reporting of crimes in 1999 and in its reliance on these findings in inferring
his intent and contribution to the JCE.4027 Accordingly, the Appeals Chamber dismisses Pavkovi}’s
tenth ground of appeal in this regard in its entirety.
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On the basis of Vasiljevi}’s testimony, Pavkovi} argues that he made the same suggestion also in the 16 May 1999
meeting (Pavkovi}’s Appeal Brief, para. 312). However, this is a misrepresentation of Vasiljevi}’s testimony that, in
this meeting, Pavkovi} stated that a military commission which he had set up was obstructed by Luki} who refused to
cooperate and that his military organs continued some investigation. Vasiljevi} also explained that this was to verify the
number of bodies which were found and that no formal military investigation was ordered (see Aleksandar Vasiljevi},
19 Jan 2007, T. 8756-8757, 8760-8762, partly referred to in Trial Judgement, vol. 3, para. 738).
4022
Trial Judgement, vol. 3. paras 739-740.
4023
Trial Judgement, vol. 3, paras 740, 765.
4024
Trial Judgement, vol. 3, para. 721, referring, inter alia, to Exh. 4D86 dated 13 April 1999, in which Pavkovi}
ordered the establishment of a commission to investigate within two days the alleged existence of a detention camp for
Kosovo Albanians in Istok/Istog municipality. The commission reported back to Pavkovi} on the next day (Trial
Judgement, vol. 3, para. 721, referring to Exh. P1721 (also admitted as Exh. 4D212)). In light of this evidence, the Trial
Chamber rejected his argument that he did not have time to take measures before the end of the NATO air campaign
(Trial Judgement, vol. 3, para. 757, referring to Exh. 4D86).
4025
Such measures include: (i) disciplinary measures (Trial Judgement, vol. 3, paras 684, 757, 765); (ii) the use of the
3rd Army Security Department, whose tasks included investigating alleged crimes by VJ members (ibid., vol. 1,
paras 508-509, 590; ibid., vol. 3, paras 757, 765); and (iii) the engagement of forensic experts for exhumation (ibid.,
vol. 2, paras 1333-1341, 1356; ibid., vol. 3, paras 732-733, 757, 765).
4026
Trial Judgement, vol. 3, para. 765.
4027
Trial Judgement, vol. 3, paras 753, 775-776, 782.
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(v) Pavkovi}’s failure to take effective measures to prevent and punish crimes
1227. The Trial Chamber inferred Pavkovi}’s intent and significant contribution to the JCE based,
in part, on its finding that he failed to take effective measures to prevent crimes and to bring to
account those responsible for crimes, in response to information indicating the commission of
crimes by forces under his control in Kosovo.4028

a. Submissions of the parties
1228. Pavkovi} challenges the Trial Chamber’s findings on his failure to take effective measures.
He submits that the Trial Chamber erred in law in holding that the mere issuance of orders, without
ensuring their implementation, does not meet the responsibility of a commander to prevent and/or
punish his subordinates’ crimes.4029 In this regard, Pavkovi} contends that, like Ojdani} and
Lazarevi}, he issued a number of orders demanding the adherence to international humanitarian law
and the punishment of crimes. He maintains that a commander, remote from the action on the
ground, has a legitimate expectation that his subordinates will transmit the orders down the chain of
command and that it is sufficient for him to be aware that such orders were in fact transmitted and
to take appropriate measures upon learning of violations thereof.4030
1229. Pavkovi} also contends that the Trial Chamber erred in finding that his orders for
compliance with international humanitarian law, in both 1998 and 1999, were not genuine efforts to
take effective measures to prevent the commission of crimes against Kosovo Albanians.4031 He
asserts that there is no evidence that the orders he issued in 1998 were not properly transmitted
down the chain of command or that there were accompanying instructions to ignore the orders.4032
He also refers to other evidence allegedly showing his desire to protect the civilian population.4033
In addition, Pavkovi} contends that the Trial Chamber failed to explain how it concluded that his
orders for compliance with international humanitarian law in 1999 were not genuine efforts to take
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Trial Judgement, vol. 3, paras 678, 740, 765, 777, 780, 782.
Pavkovi}’s Appeal Brief, para. 194, referring to Trial Judgement, vol. 3, para. 887.
4030
Pavkovi}’s Appeal Brief, paras 194-195, referring to Trial Judgement, vol. 3, para. 888, fn. 2252. See also
Pavkovi}’s Appeal Brief, paras 190, 224, 299, 301, Annex D, listing “orders regarding international humanitarian law”.
See also Appeal Hearing, 12 Mar 2013, AT. 319-321, referring, inter alia, to Branko Krga, 4 Oct 2007, T. 16916,
Exh. 4D308, Exh. 4D212, Exh. P1306, Exh. 4D350, Exh. 5D201, Exh. 5D1033, Exh. 5D1004.
4031
Pavkovi}’s Appeal Brief, para. 302; Pavkovi}’s Reply Brief, para. 60, referring to Trial Judgement, vol. 3,
paras 678, 765.
4032
Pavkovi}’s Appeal Brief, para. 302. During the appeal hearing, Pavkovi} also pointed out that these orders were
confidential (Appeal Hearing, 12 Mar 2013, AT. 322).
4033
Pavkovi}’s Appeal Brief, para. 215, referring to Momir Stojanović, 7 Dec 2007, T. 19746-19749, recounting
Pavković’s promise to protect an Albanian village on the condition that it would not support the KLA. Pavkovi} also
asserts that his instruction of 7 May 1999 requiring his subordinates to “ensure complete control of the territory and
movement of [iptar [a term for Albanians] civilians” (Exh. 4D198) was for the purpose of preventing, inter alia, theft
and arson, and ensuring the Kosovo Albanian civilians’ protection (Pavkovi}’s Reply Brief, paras 2-5).
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effective measures against crimes, based on: (i) an incomprehensible comment made by
Milomir Mini}, one of the leading civilian members of the Joint Command,4034 in a Joint Command
meeting;4035 and (ii) witness K90’s statement that Kosovo Albanians were prevented by the VJ from
leaving.4036
1230. Pavkovi} further submits that the Trial Chamber erred in finding that he did not exercise his
authority to bring to account those responsible for crimes.4037 He maintains that in assessing his
ability to do so, it failed to give sufficient regard to: (i) various combat reports of the 3rd Army
concerning the number of people brought before the military courts;4038 (ii) the difficult working
conditions of the courts during wartime;4039 and (iii) the fact that after the war against NATO,
which lasted only 73 days, the VJ was removed from Kosovo and that thereafter no VJ court
personnel were permitted to conduct investigations there.4040 In addition, Pavkovi} avers that the
Trial Chamber failed to establish his knowledge of specific crimes involving VJ forces.4041
1231. Pavkovi} also contends that the Trial Chamber erroneously concluded that he sought to hide
the commission of crimes in Kosovo.4042 In support of this contention, he refers to a request by
Lazarević, dated 26 April 1999, for the assignment of a military forensic pathologist to investigate
the possible commission of a crime by VJ personnel, to which Pavković responded by assigning a
forensic pathologist the next day.4043 In addition, Pavkovi} posits that there is no evidence that there
were other incidents that were not promptly and properly dealt with.4044 In his view, the Trial
Chamber failed to properly take into account other exculpatory evidence relating to his efforts to
4034

See Trial Judgement, vol. 1, paras 302, 1009, 1055, 1059, 1110.
Pavkovi}’s Reply Brief, para. 60, referring to Exh. P1468, p. 53, where Mini} is recorded as stating: “we have to
mask our actions with undertakings for civilians”. During the appeal hearing, Pavkovi} also underlined that Mini} made
this statement in a Joint Command meeting held eight months earlier than the relevant events in spring 1999 (Appeal
Hearing, 12 Mar 2013, AT. 322).
4036
Pavkovi}’s Reply Brief, para. 61, referring to Trial Judgement, vol. 3, para. 765, and also pointing out that K90’s
testimony is contrary to the Prosecution’s case that Kosovo Albanians were forced to leave.
4037
Pavkovi}’s Appeal Brief, para. 189, referring to Trial Judgement, vol. 3, para. 780.
4038
Pavkovi}’s Appeal Brief, para. 189, referring to Trial Judgement, vol. 1, para. 529. See also Appeal Hearing,
12 Mar 2013, AT. 382, referring to Exh. P953.
4039
Pavkovi}’s Appeal Brief, para. 190, referring to Trial Judgement, vol. 1, paras 530-531.
4040
Pavkovi}’s Appeal Brief, para. 192; Pavkovi}’s Reply Brief, para. 56. Pavkovi} also contends that the Trial
Chamber had no standard to evaluate the statistics of crimes committed versus prosecutions conducted during the
situation of war (Pavkovi}’s Reply Brief, para. 57). Therefore, in Pavkovi}’s view, the Trial Chamber’s conclusion that
he had been aware of the improper functioning of the VJ military justice system was based on an impermissible
inference that he “must have known” it due to the discrepancy between the large number of crimes and the small
number of prosecutions (ibid., para. 55). See also Pavkovi}’s Appeal Brief, para. 196.
4041
Pavkovi}’s Appeal Brief, para. 191. See also Pavkovi}’s Reply Brief, para. 59, arguing that one must know details
about a specific crime in order to be able to urge prosecutors – who are not in his chain of command – to investigate
and prosecute that crime. See also Pavkovi}’s Appeal Brief, para. 52.
4042
Pavkovi}’s Appeal Brief, para. 193.
4043
Pavkovi}’s Appeal Brief, paras 193, 195, referring to Trial Judgement, vol. 3, para. 872. Pavković further submits
that all efforts by Lazarević to investigate crimes in Kosovo must be attributed to Pavković since he was regularly
present in Kosovo during the events in question and, as Lazarevi}’s immediate superior, was in constant contact with
him (Pavkovi}’s Appeal Brief, para. 193, referring to Trial Judgement, vol. 3, para. 717).
4044
Pavkovi}’s Appeal Brief, para. 195.
4035
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limit and investigate the commission of crimes in Kosovo, including his suggestion for the creation
of a joint state commission and the dismissal of three brigade commanders.4045
1232. The Prosecution responds that the Trial Chamber reasonably found that Pavkovi} failed to
hold accountable perpetrators of crimes in Kosovo in 19994046 and that his orders for compliance
with international humanitarian law were not “genuine measures to limit” VJ crimes, but rather
attempts to mask his subordinates’ criminal activity.4047 The Prosecution also avers that orders
issued and steps taken by others do not show that Pavkovi} took effective measures.4048 It further
submits that Pavkovi} shows no error in the Trial Chamber’s conclusion that the overall military
justice system was not effective in punishing war crimes and that he failed to take action despite his
awareness thereof.4049 The Prosecution also argues that for the purpose of JCE liability, the Trial
Chamber was not obliged to find that he was aware of specific crimes committed by VJ members
and failed to take action.4050 In addition, the Prosecution avers that Pavkovi}’s approval in
April 1999 of Lazarevi}’s request for a forensic pathologist to exhume suspected mass graves does
not demonstrate that he took steps to investigate crimes.4051 It adds that Pavkovi}’s argument that he
dealt “promptly and properly” with all the potential VJ crimes he was aware of ignores the Trial
Chamber’s relevant findings.4052

b. Analysis
1233. Contrary to Pavkovi}’s contention, the Trial Chamber did not hold that the failure of a
commander to ensure the implementation of his orders amounted to the failure to meet his
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Pavkovi}’s Appeal Brief, para. 190, referring to Trial Judgement, vol. 3, para. 777.
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(Pavkovi}), para. 3, arguing that Exh. 4D198 cited by Pavkovi} rather shows that he furthered the displacement of
Kosovo Albanians. See also ibid., para. 97.
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vol. 3, paras 763, 765, 782; Pavkovi}’s Closing Brief, paras 314-337, and also contending that Pavkovi} repeats his
argument at trial. See also Prosecution’s Response Brief (Pavkovi}), para. 21. The Prosecution also points out that the
Trial Chamber found Pavkovi}’s failure to institute effective measures not only during the conflict but also during the
following period – i.e. his time as Chief of the General Staff in 2000 (Prosecution’s Response Brief (Pavkovi}),
para. 85, referring to Trial Judgement, vol. 3, paras 740, 757, 765, 777).
4050
Prosecution’s Response Brief (Pavkovi}), para. 84, referring to Trial Judgement, vol. 3, paras 715-766, 776-777,
780, 782, and also arguing that the Trial Chamber in any case found that he was aware of various specific crimes
perpetrated by VJ members as part of the JCE.
4051
Prosecution’s Response Brief (Pavkovi}), para. 86, referring to Trial Judgement, vol. 2, paras 1334-1335, 13371339, ibid., vol. 3, paras 732-733, 872.
4052
Prosecution’s Response Brief (Pavkovi}), para. 89, referring to Trial Judgement, vol. 3, paras 740, 757, 765, 777,
782, and requesting summary dismissal of this argument.
4046
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responsibility as a commander.4053 In any event, Pavkovi} was not convicted as a superior under
Article 7(3) of the Statute. Rather, he was convicted of committing crimes through participation in a
JCE pursuant to Article 7(1) of the Statute. In assessing Pavkovi}’s intent and contribution to the
common purpose of the JCE, the Trial Chamber considered the ineffectiveness of the measures
taken by Pavkovi} to limit his subordinates’ criminal activities.4054 The extent of Pavkovi}’s ability
and failure to take effective measures against his subordinates’ crimes as well as whether he should
have done more than ensuring that orders were passed down the chain of command were simply
questions of evidence and not determinative of his criminal responsibility under Article 7(1) of the
Statute.4055
1234. Irrespective of whether Pavkovi}’s orders requiring adherence to international humanitarian
law were properly transmitted down the chain of command, the Trial Chamber found that such
orders were not genuine efforts to prevent the commission of crimes in Kosovo both in 1998 and
1999.4056 In this regard, the Trial Chamber considered evidence showing that Pavkovi} did not take
other measures that were at his disposal. In 1999, such measures included disciplinary measures, the
formation of a commission into the widespread expulsions, the use of the security service in his
unit, and the engagement of forensic experts that were available to him.4057 The Trial Chamber also
considered: (i) Pavkovi}’s under-reporting or minimisation of criminal activity of his subordinates
and other participants in joint operations in 1998 and 1999; (ii) the evidence of witness K90 that
in 1999, some Kosovo Albanians were prevented from leaving in order to provide the VJ with
protection from NATO attacks;4058 and (iii) evidence that during a discussion on the security
situation in Kosovo at a meeting of the Joint Command on 13 August 1998, Milomir Mini} told
those present, including Pavkovi}, that they had to “‘mask [their] actions with undertakings for
civilians’”.4059 Contrary to Pavkovi}’s assertions,4060 Mini}’s statement is sufficiently
comprehensible, and the relevance of the evidence of Mini} and K90 is apparent as it shows the
4053

Pavkovi}’s Appeal Brief, para. 194, referring to Trial Judgement, vol. 3, para. 887. The portion of the Trial
Judgement cited by Pavkovi} in this regard is the Trial Chamber’s reference to the Prosecution’s assertion in relation to
Lazarevi}.
4054
Trial Judgement, vol. 3, para. 777.
4055
See Marti} Appeal Judgement, para. 28; Kraji{nik Appeal Judgement, paras 193, 204. As regards the elements of
JCE liability, see Brđanin Appeal Judgement, paras 365, 429-430; Staki} Appeal Judgement, paras 64-65; Tadić Appeal
Judgement, paras 227-228.
4056
Trial Judgement, vol. 3, paras 678, 765, 777.
4057
Trial Judgement, vol. 3, paras 757, 765. See also supra, para. 1225.
4058
Trial Judgement, vol. 3, para. 765, referring to K 90, 30 Jan 2007, T. 9408. See also Trial Judgement, vol. 3,
para. 44, referring to K90, 30 Jan 2007, T. 9408, Momir Stojanović, 6 Dec 2007, T. 19732. K90 and his VJ unit were
involved in the “relocation” of Kosovo Albanians, inter alia, from nine or ten villages around Ðakovica/Gjakova in
mid-April 1999, which was conducted in accordance with orders passed down orally within the VJ (Trial Judgement,
vol. 2, paras 152-155; ibid., vol. 3, para. 43). In this context K90 also mentioned some Kosovo Albanians who were not
removed for the purpose of providing the VJ with protection from the NATO attacks. See also supra, subsections VI.B.5.(b)(ii)a. and VII.B.3.(a)(iv).
4059
Trial Judgement, vol. 3, paras 678, 765, referring to Exh. P1468, pp. 52-53, Exh. P949, p. 364.
4060
Pavkovi}’s Reply Brief, paras 60-61.
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dishonesty with regard to combat actions adopted against Kosovo Albanians and the disregard for
the lives of Kosovo Albanian residents by those coordinating joint operations in Kosovo, including
Pavkovi}. In these circumstances, the Appeals Chamber finds that a reasonable trier of fact could
have accorded little weight to the evidence allegedly showing Pavkovi}’s desire to protect the
civilian population and concluded that his orders to adhere to international humanitarian law were
not “genuine measures to limit the criminal offending occurring in Kosovo.”4061
1235. The Trial Chamber concluded that the military judicial system within the VJ functioned
“during the conflict in Kosovo that commenced on 24 March 1999.”4062 However, the Trial
Chamber further found that while military prosecutors and courts processed “a number of cases,
mainly minor crimes, and those committed against the VJ itself, such as evasion of military service
or desertion”, the system was not effective in “prosecuting, and punishing those responsible for
committing serious crimes against the civilian population.”4063 The Trial Chamber also considered
that this was in part due to VJ members obstructing the judicial process and preventing prosecutions
as well as the significant under-reporting of criminal offences to the military judicial system.4064
The Trial Chamber concluded that Pavkovi} must have been aware of the improper functioning of
the VJ military justice system, since there was a discrepancy between the number of reported
investigations and prosecutions for serious crimes and the large number of incidents involving
serious crimes including forcible displacement4065 about which Pavkovi} was informed.4066

4061

Trial Judgement, vol. 3, paras 678, 765, 777. Regarding Exh. 4D198 wherein Pavkovi} instructed his subordinates
on 7 May 1999 to “ensure complete control of the territory and movement of [iptar [a term for Albanians] civilians”,
the Trial Chamber noted that, although a witness asserted that the instruction was to protect moving civilians, he could
not explain why the ethnic distinction was made therein. Rejecting to consider this instruction as aiming at civilian
protection, the Trial Chamber reasonably referred to it as one of the various pieces of evidence indicating Pavkovi}’s
awareness of the significant movements of the Kosovo Albanian population (Trial Judgement, vol. 3, paras 736, 775;
Pavkovi}’s Reply Brief, paras 2-5).
4062
Trial Judgement, vol. 1, para. 569.
4063
Trial Judgement, vol. 1, para. 569.
4064
Trial Judgement, vol. 1, para. 569. See also ibid., vol. 1, paras 529, 538-547, 549-568; ibid., vol. 3, paras 728-729,
747-750, 763 (fn. 1947), and references therein.
4065
Trial Judgement, vol. 3, para. 763. See also Trial Judgement, vol. 2 in its entirety. In light of the evidence
considered by the Trial Chamber, including a considerable number of reports within the VJ and various reports on the
work of the military justice system, showing that only a small number of serious crimes were reported to the military
justice organs (Trial Judgement, vol. 1, paras 529, 539-547; ibid., vol. 3, paras 728-729, 747-750, 763 (fn. 1947), and
references therein), the Appeals Chamber is not persuaded by Pavkovi}’s argument that a statistical standard is
necessary in order to perceive this discrepancy (Pavkovi}’s Reply Brief, paras 55, 57). His argument that neither NATO
nor any of its members has prosecuted their military personnel who committed crimes in Kosovo by indiscriminately
bombing and killing civilians (Pavkovi}’s Reply Brief, para. 58) is dismissed as irrelevant.
4066
Trial Judgement, vol. 3, paras 715-743, 754-757, 775. See also ibid., vol. 1, paras 563-566; ibid., vol. 3, paras 759762, 764. In relation to the malfunctioning of the military judicial system within the VJ and his knowledge thereof, the
Appeals Chamber also dismisses Pavkovi}’s argument that it was unreasonable for the Trial Chamber to rely on the
evidence of Lakić Ðorović, a former military prosecutor, in finding that Pavkovi} was aware of the illegal taking of
Kosovo Albanian property by the VJ forces during the period relevant to the Indictment, subsequent illegal distribution
thereof, and the involvement of members of the military justice system therein (Pavkovi}’s Appeal Brief, paras 264272; Pavkovi}’s Reply Brief, para. 65; contra Prosecution’s Response Brief (Pavkovi}), paras 107-110). Pavkovi}
points to: (i) Ðorović’s erratic and aggressive behaviour recorded in official reports; and (ii) testimony of numerous
witnesses who worked within the military justice system rejecting Ðorović’s claims (Pavkovi}’s Appeal Brief,
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1236. Moreover, the Trial Chamber was cognisant of the external factors which made the
investigations and prosecutions difficult, including “the short period for the operation of the
wartime courts, the difficulties of functioning in a war zone, and limited access to Kosovo
following the war.”4067 However, these external factors did not undermine the Trial Chamber’s
conclusion regarding Pavkovi}’s failure to bring to account those responsible for crimes, since it
found that Pavkovi} knew that the improper functioning of the VJ military justice system was, in
part, caused by VJ members.4068 By merely relying on his own evaluation of the evidence and

paras 265, 271). However, the Trial Chamber was aware of these factors (Trial Judgement, vol. 1, paras 497-499, 550551, 553-554, 557-558, 560, 565-567; ibid., vol. 3, paras 759, 761, 764, and references therein) and yet found Ðorović
credible and determined to rely on his account (Trial Judgement, vol. 1, paras 497-499, 554, 558; ibid., vol. 3,
para. 764, and references therein), in light of: (i) the conclusory nature of the official reports referring to what Pavkovi}
calls Ðorović’s “erratic and aggressive behaviour”; (ii) three positive evaluations of his professional performance, his
demeanour in court, and his behaviour in the past – including refusing to execute orders, showing his independent mind
and forthright nature; and (iii) the documentary evidence consistent with his account (Trial Judgement, vol. 1,
paras 497-499, 539-548, 553-554; ibid., vol. 3, para. 758, and references therein). While Pavkovi} also asserts that
Ðorović’s account on Pavkovi}’s role in the illegal seizure and distribution of Kosovo Albanian property was based on
indirect knowledge (Pavkovi}’s Appeal Brief, para. 266), the Trial Chamber was cognisant of it and yet concluded that
“the involvement of over 30 officers of the VJ, including members of the military justice system, and the fact that this
was an issue concerning property seized from Kosovo” support his evidence that Pavkovi} was aware of this matter
(Trial Judgement, vol. 3, para. 764). Pavkovi} does not demonstrate any error in the Trial Chamber’s finding. Contrary
to Pavkovi}’s contention (Pavkovi}’s Appeal Brief, para. 267), given that the lack of precision and minor discrepancies
between the evidence of different witnesses do not necessarily discredit their testimony (Kupreškić et al. Appeal
Judgement, para. 31; Čelebići Appeal Judgement, paras 496-498), it was also reasonable for the Trial Chamber to credit
Ðorović’s evidence despite his reference to Pavkovi} as being the Chief of the VJ General Staff in 1999 (Laki} Ðorović,
13 Mar 2007, T. 11644-11645) as well as a minor inconsistency between his testimony and Uzelac’s testimony (Laki}
Ðorović, 13 Mar 2007, T. 11644; Milan Uzelac, 21 Sep 2007, T. 16163). As Pavkovi} additionally argues (Pavkovi}’s
Appeal Brief, para. 272), the “performance report” dated 1 June 1999, in which Ðorović describes the work of his office
until 31 May 1999, does not report any problems within the military justice system or interference by VJ members
(Exh. 4D159). However, considering that the focus of this report is the number and nature of the cases that Ðorović’s
office dealt with, the fact that he did not raise his concerns in this document does not undermine his evidence on such
problems, which is supported by other evidence (Trial Judgement, vol. 1, paras 537-548; ibid., vol. 3, para. 758, and
references therein). While the evidence does not support Pavkovi}’s argument that Ðorović spent only less than ten
days in Pri{tina/Prishtina from 22 May 1999 (Pavkovi}’s Appeal Brief, para. 272), the Trial Chamber was aware that he
had been attached to the Pri{tina Military District only from 20 May 1999 to 5 June 1999 and had arrived in Pri{tina on
22 May 1999 (Trial Judgement, vol. 1, paras 496, 562. See also Exh. 3D1137 (under seal), p. 9). However, a reasonable
trier of fact could have relied on what Ðorović could observe during this period as well as when he was assigned to
military judicial organs in Belgrade before and after this period (see Trial Judgement, vol. 1, paras 496). Neither do
Exhibits 4D164, 4D174, and P1182 referred to by Pavkovi} (Pavkovi}’s Appeal Brief, paras 268-270; contra
Prosecution’s Response Brief (Pavkovi}), para. 109) undermine Ðorović’s evidence. Exhibits 4D164 and 4D174
showing that records were kept for all seized or confiscated vehicles and that Pavkovi} ordered that the use of vehicles
be subject to approval of, inter alia, commanders of the Corps do not provide any information as to the lawfulness of
the confiscation or seizure. They show that the VJ possessed and used the confiscated or seized goods and to that extent
corroborate Ðorović’s evidence. Exhibit P1182 showing that, by 10 May 1999, criminal proceedings were conducted
against six individuals who seized vehicles neither suggests that the majority of the cases of illegal seizure were
prosecuted nor that Pavkovi} ensured such prosecution. Nor does it show whether the vehicles seized by these six
individuals were subsequently returned to their owners or illegally distributed.
4067
Trial Judgement, vol. 1, para. 569. See also ibid., vol. 3, paras 530-531, 536, and references therein. These external
factors were alleged by Ojdani} and/or Pavkovi} at trial (see Trial Judgement, vol. 1, para. 527; Ojdanić’s Closing
Brief, paras 284-288, 305-306; Pavković’s Closing Brief, para. 322).
4068
See Trial Judgement, vol. 1, para. 569; ibid., vol. 3, para. 763. The Appeals Chamber also notes the evidence
referred to by the Trial Chamber that after the cessation of hostilities in Kosovo on 10 June 1999, it was possible for the
VJ to continue to investigate war crimes perpetrated during those hostilities (Trial Judgement, vol. 1, para. 536; ibid.,
vol. 3, para. 743, and references therein).
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repeating his arguments at trial,4069 Pavkovi} does not demonstrate any error in the Trial Chamber’s
assessment of the evidence in this regard.
1237. Pavkovi}’s argument that the Trial Chamber failed to establish his knowledge of specific
crimes involving VJ forces, which would have enabled him to take action, is likewise without
merit.4070 JCE liability does not require, as a constitutive element, the failure of the accused to
punish his subordinates’ crimes despite his knowledge thereof.4071 Pavkovi}’s general knowledge of
forcible displacement and other crimes committed by his subordinates or MUP members, his
awareness of such crimes or allegations thereof in some of the specific locations alleged in the
Indictment,4072 his failure to intervene to prevent the recurrence of such crimes,4073 and his
persistence in ordering operations and cooperating with the MUP4074 were correctly considered by
the Trial Chamber as evidence from which his intent and contribution to the JCE could be
inferred.4075
1238. The Trial Chamber was also aware of evidence that, at the end of April 1999, the 3rd Army
Command granted Lazarevi}’s request for the engagement of a forensic pathologist to examine
bodies found in mass graves in Izbica/Izbicë.4076 However, the Trial Chamber did not consider this
to be a step for an effective investigation, since the forensic pathologist and her team assigned to
this matter had two meetings with Pavkovi} and Lazarevi} with little discussion, and did not submit
her report to anyone because no one asked for it.4077 The Trial Chamber also noted that Pavkovi}’s
dismissal of three brigade commanders was, in his own words, “mostly because they did not
undertake certain measures for protection and camouflage of the units” and that, except for one,
none of them was criminally prosecuted.4078 Pavkovi} has failed to advance any argument
substantiating why the Trial Chamber’s assessment of the evidence was unreasonable.
1239. The Appeals Chamber also recalls that the Trial Chamber reasonably found that Pavkovi}’s
abortive suggestion in the meetings of 17 May 1999 to establish a joint state commission to
4069

Pavkovi}’s Closing Brief, paras 314-322.
Pavkovi}’s Appeal Brief, para. 191.
4071
See Marti} Appeal Judgement, para. 28. Cf. Kvo~ka et al. Appeal Judgement, para. 276.
4072
Trial Judgement, vol. 3, para. 775. See also ibid., vol. 3, paras 717 (in connection with forcible displacement from
Priština/Prishtina town in late March and early April 1999, perpetrated by the VJ, the MUP and associated forces), 732733 (in connection with killings in Izbica/Izbicë at the end of March 1998, perpetrated by MUP).
4073
Trial Judgement, vol. 3, paras 776-777, 780.
4074
Trial Judgement, vol. 3, paras 774-775, 780.
4075
See also Marti} Appeal Judgement, para. 28; Kraji{nik Appeal Judgement, para. 204.
4076
Trial Judgement, vol. 2, paras 1334-1336; ibid., vol. 3, para. 732, and references therein.
4077
Trial Judgement, vol. 2, paras 1337-1339; ibid., vol. 3, para. 733, and references therein, whereby the Trial
Chamber also noted that Pavkovi} only told the forensic pathologist and her team to ensure the non-spreading of disease
and to take necessary steps for identification and cause of death. Pavkovi}’s argument that all efforts made by Lazarević
to investigate crimes in Kosovo must be attributed to Pavković (Pavkovi}’s Appeal Brief, para. 193) is dismissed as
speculative.
4078
Trial Judgement, vol. 3, para. 725, and references therein.
4070
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investigate the situations in Kosovo does not reflect a genuine will to take effective measures
against criminal activity there.4079 By asserting that there were no incidents that he did not deal with
“promptly and properly”, Pavkovi} ignores the Trial Chamber’s findings and the supporting
evidence concerning his failure to take measures at his disposal against serious crimes committed
by the VJ,4080 his under-reporting of crimes to the Supreme Command Staff,4081 and his awareness
of the improper functioning of the VJ military justice system.4082
1240. In sum, Pavkovi} has not shown that the Trial Chamber’s findings on his failure to take
measures to prevent crimes and to bring to account those responsible for crimes were unreasonable.
Consequently, the Appeals Chamber dismisses his fifth ground of appeal and sub-ground 8(a) in
their entirety, and his sixth and ninth grounds of appeal in relevant part.
(vi) Alleged errors in requiring that a commander not only punish crimes but also
immediately cease combat activities
1241. Pavkovi} submits that the Trial Chamber erred in finding that a commander was required,
upon learning about the crimes committed by forces under his control, not only to punish his
subordinates but also to immediately cease combat activities. Pavkovi} maintains that the law of
superior responsibility does not require the cessation of combat or surrender to the enemy in such
circumstances.4083 He also argues that the Trial Chamber erroneously found that his failure to meet
this requirement in 1998 demonstrated “his membership in a [JCE] and his enthusiasm for it being
carried out.”4084 In addition, he avers that the FRY, as a sovereign state, had to fight an internal
insurgency in 1998 and additionally NATO – which used excessive force – in 19994085 and that, in
intense combat situations, crimes are “virtually inevitable.”4086 The Prosecution responds that the
Trial Chamber did not consider Pavkovi}’s conduct in 1998 in isolation4087 and that his submission
referring to the threat posed by the KLA and NATO in 1999 disregards the circumstances from
which the Trial Chamber inferred his intent to participate in the JCE.4088

4079

Trial Judgement, vol. 3, para. 740. See supra, para. 1225.
Trial Judgement, vol. 3, paras 757, 765, 777, 780. See also ibid., vol. 3, paras 715-766 and references therein.
See also supra, paras 1225, 1234.
4081
Trial Judgement, vol. 3, paras 753, 765, 776. See also ibid., vol. 3, paras 571-572, 577, 734-739, 745-752, and
references therein. See also supra, sub-section VII.E.2.(e)(iv).
4082
Trial Judgement, vol. 1, para. 569; ibid., vol. 3, paras 763-764. See also ibid., vol. 1, paras 528-568; ibid., vol. 3,
paras 759-762. See also supra, paras 1235-1236.
4083
Pavkovi}’s Appeal Brief, paras 299, 301, Annex D, listing “orders regarding international humanitarian law”.
4084
Pavkovi}’s Appeal Brief, paras 297-299, referring to Trial Judgement, vol. 3, paras 678, 720.
4085
Pavkovi}’s Appeal Brief, para. 300. See also ibid., para. 27.
4086
Pavkovi}’s Appeal Brief, para. 301.
4087
Prosecution’s Response Brief (Pavkovi}), para. 116, referring to Trial Judgement, vol. 3, paras 774-779. See also
Prosecution’s Response Brief (Pavkovi}), para. 117.
4088
Prosecution’s Response Brief (Pavkovi}), paras 10, 120.
4080
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1242. The Appeals Chamber reiterates that the Trial Chamber convicted Pavkovi} as a participant
in a JCE, not as a superior pursuant to Article 7(3) of the Statute. For the purpose of JCE liability,
Pavkovi}’s duty to prevent or punish his subordinates’ crimes and his failure to do so was not
determinative of his criminal responsibility.4089 Rather, this factor was part of the circumstantial
evidence from which his intent and contribution to the JCE could be inferred.4090 The Trial
Chamber found that “[d]espite his knowledge of criminal activities by VJ and MUP forces in
Kosovo [in 1998], Pavković continued to order the VJ to engage in joint operations in Kosovo”.4091
In so doing, the Trial Chamber considered the fact that Pavkovi} continued to order the VJ
engagement in operations with the MUP without taking genuine measures to prevent or punish their
crimes despite his knowledge thereof.4092 The Trial Chamber also found that, in 1999, he continued
to issue orders for the use of the VJ in joint operations with the MUP in Kosovo, despite his
awareness of crimes committed by the VJ and the MUP.4093 In so finding, the Trial Chamber
considered his failure to take effective and genuine measures against the crimes and concluded that
he continued to order the use of the VJ in conjunction with the MUP even though “he knew that he
could impede and even prevent the objective of forcibly displacing the Kosovo Albanian population
if he used his de jure and de facto authority to bring to account those responsible for crimes or by
refusing to order the VJ to operate in Kosovo jointly with the MUP.”4094 The Trial Chamber
considered these factors to be indicative of Pavkovi}’s mens rea as a participant in the JCE.4095
1243. This also indicates that the Trial Chamber took into account Pavkovi}’s continuous orders
for VJ engagement despite his awareness of the crimes, in conjunction with his failure to take
effective and genuine measures to prevent and punish the crimes. In other words, the Trial Chamber
considered that Pavkovi} could have continued combat activities while making genuine efforts to
limit criminal offences by the VJ and the MUP, but that he failed to make such efforts. Thus,
contrary to Pavkovi}’s contention, the Appeals Chamber does not find that the Trial Chamber
required him to immediately cease combat activities as such, upon learning that crimes had been
committed by forces under his control.
1244. Consequently, the Appeals Chamber dismisses, in relevant part, Pavkovi}’s subground 1(A) and his ninth ground of appeal in this respect.

4089

See Marti} Appeal Judgement, para. 28. As regards the elements of JCE liability, see Brđanin Appeal Judgement,
paras 365, 429-430; Staki} Appeal Judgement, paras 64-65; Tadić Appeal Judgement, paras 227-228.
4090
See Marti} Appeal Judgement, para. 28; Kraji{nik Appeal Judgement, paras 193, 204.
4091
Trial Judgement, vol. 3, para. 678.
4092
Trial Judgement, vol. 3, para. 678. See also supra, sub-section VII.E.2.(e)(v).
4093
Trial Judgement, vol. 3, paras 720, 774-775.
4094
Trial Judgement, vol. 3, para. 780. See also ibid., vol. 3, paras 765, 777.
4095
Trial Judgement, vol. 3, paras 678, 765, 774-775, 777, 780-781.
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(vii) Pavkovi}’s orders for the VJ’s engagement in 1999 and the absence of his
involvement in the concealment of bodies
1245. The Trial Chamber found that in 1999, “Pavkovi}, as Commander of the 3rd Army, ordered
VJ units to engage in operations within Kosovo, […] which in some cases coincided in time and
area of implementation with the locations of crimes committed by forces of the VJ.”4096 Based, in
part, on his continuous orders to engage the VJ in joint operations with the MUP in March 1999 and
thereafter, the Trial Chamber inferred Pavkovi}’s intent and significant contribution to the JCE.4097
1246. Pavković argues that the Trial Chamber erred in considering some of his orders as the
3rd Army Commander as evidence of his intent and his significant contribution to the JCE.4098 He
submits that his order of 23 March 1999 for immediate VJ engagement was not addressed to
combat groups within the Priština Corps, but to the Priština Corps Commander, Lazarevi}, who
forwarded it to combat units under his command and directed the actual VJ forces.4099 Moreover,
Pavkovi} contends that in all cases he was a “conduit through whom the orders passed” as he was
merely implementing orders and directives from the General Staff.4100 Pavkovi} also submits that
the absence of his and the VJ’s involvement in the concealment of 700 bodies from Kosovo in 1999
shows that he neither had the criminal intent nor participated in the JCE.4101 The Prosecution
responds that Pavkovi} was not a middleman, but a dominant military commander in control over
the 3rd Army which operated in Kosovo at the time the crimes were perpetrated,4102 and that the fact
that mainly MUP members were involved in concealing bodies does not undermine Pavkovi}’s
criminal intent.4103
1247. The Appeals Chamber recalls the Trial Chamber’s finding that, as the 3rd Army
Commander, Pavkovi} exercised de jure and de facto powers and command authority over all the
forces subordinated to him, including the Pri{tina Corps.4104 Lazarevi} was thus under Pavkovi}’s
control and directed units within the Pri{tina Corps in accordance with Pavkovi}’s orders.4105
4096

Trial Judgement, vol. 3, para. 698.
Trial Judgement, vol. 3, paras 774-775, 780, 782.
4098
Pavkovi}’s Appeal Brief, paras 213, 216, referring to Trial Judgement, vol. 3, para. 698.
4099
Pavkovi}’s Appeal Brief, para. 214, referring to Trial Judgement, vol. 3, para. 694, Exh. 5D1293. See also Appeal
Hearing, 12 Mar 2013, AT. 299-301.
4100
Pavkovi}’s Appeal Brief, para. 214.
4101
Pavkovi}’s Appeal Brief, paras 217-220, 222-223, referring to Trial Judgement, vol. 2, paras 1263, 1356-1357.
4102
Prosecution’s Response Brief (Pavkovi}), para. 97, referring to Trial Judgement, vol. 1, para. 588, ibid., vol. 3,
paras 679, 690, 773, 775, 778, 780. See also Appeal Hearing, 12 Mar 2013, AT. 362-364.
4103
Prosecution’s Response Brief (Pavkovi}), para. 98.
4104
Trial Judgement, vol. 3, paras 684, 773. See also ibid., vol. 3, para. 780. Furthermore, the Trial Chamber found that
his de facto authority was such that through his connection with Milo{evi}, he was able to deploy troops in
contravention of orders of his superior, Ojdani}, and that the VJ chain of command functioned “with a degree of
flexibility”. It also found that these circumstances enabled Pavkovi} to exert major influence on the planning of VJ
actions (Trial Judgement, vol. 3, paras 690, 710, 778, and reference therein).
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E.g., Trial Judgement, vol. 3, paras 693, 818, 824.
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Pavkovi}’s order of 23 March 1999, setting out in detail how the units of the 3rd Army must be
engaged,4106 and Lazarevi}’s subsequent order to his subordinate units, copying most of the terms
of Pavkovi}’s order,4107 show Pavkovi}’s control over actions of the units within the Pri{tina Corps.
Pavkovi}’s argument that he was merely passing orders from his superiors to his subordinates
ignores all of these findings and does not show any error on the part of the Trial Chamber.4108
1248. Moreover, Pavkovi} has not demonstrated that the fact that the MUP – rather than the VJ or
Pavkovi} – was involved in the concealment of bodies from Kosovo in 19994109 has any impact
upon the Trial Chamber’s conclusion as to his intent and contribution to the JCE. In this context, the
Appeals Chamber recalls that this conclusion is supported by other, overwhelming evidence.4110
1249. Pavkovi} has not demonstrated any error in the Trial Chamber’s assessment of the abovementioned evidence. Therefore, the Appeals Chamber dismisses this aspect of his sixth ground of
appeal.
(f) Conclusion
1250. In view of the foregoing, Pavkovi} has not demonstrated that the Trial Chamber erred in
finding that he had the intent to participate in the JCE to forcibly displace the Kosovo Albanian
population, and that he significantly contributed to it. Accordingly, the Appeals Chamber dismisses
his submissions in this regard.4111

4106

Exh. 4D103; Trial Judgement, vol. 3, para. 694.
Exh. 5D1293.
4108
See also Bo{koski and Tar~ulovski Appeal Judgement, para. 167. During the appeal hearing, Pavkovi} argued that
his order of 23 March 1999 directed that VJ units were to be immediately engaged against all enemy forces “[a]t the
beginning of NATO strikes and in cases of communications break with superior commands and officers” (Exh. 4D103,
p. 1, item 1.6) and that this order was never implemented as the communication break never happened (Appeal Hearing,
12 Mar 2013, AT. 299-301, referring to Exh. 4D103, Exh. 5D1293, Exh. 5D708). The Appeals Chamber notes that the
Trial Chamber considered the evidence that, during the NATO air campaign, the communication system of the VJ was
operational although difficulties were experienced at the levels of commands below the 3rd Army (see Trial Judgement,
vol. 1, paras 493-494, references therein). However, Pavkovi} failed to demonstrate why the start of the NATO strikes
and the communication break mentioned in this order should be interpreted as cumulative conditions for the immediate
VJ engagement. In this regard, the Appeals Chamber notes: (i) the Trial Chamber’s findings that the FRY and Serbian
forces in fact launched attacks in various locations in Kosovo simultaneously with, or immediately after the start of the
NATO bombing (Trial Judgement, vol. 2. paras 1181, 1184, 1189, 1194, 1199, 1206, 1210, 1212, 1214, 1219, 1225,
1232, 1240, 1246, 1250, 1253, 1256, 1259); and (ii) the fact that the 23 March 1999 order, issued in view of the NATO
threats “becoming more definite”, pertained to the tasks of VJ units which were to be immediately deployed “[i]n case
of bombing of any part of the FRY territory” (Exh. 4D103, p. 1, preamble and item 1).
4109
Trial Judgement, vol. 2, para. 1356.
4110
Trial Judgement, vol. 3, paras 773-778, 780-782. See also supra, sub-sections VII.E.2.(c) and VII.E.2.(e).
4111
Pavkovi}’s sub-grounds 1(A) in part, 1(C) in part, 1(D), 1(F)-(G), grounds 3 in part, 5, 6 in part, 7, subgrounds 8(a)-(b), and grounds 9-10.
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3. Link between Pavkovi} and the principal perpetrators
(a) Introduction
1251. Based on its findings that Milo{evi}, [ainovi}, Pavkovi}, and Luki} were among the
members of the JCE and that the members of the JCE “used the VJ and MUP forces under their
control to carry out the crimes charged in the […] Indictment”, the Trial Chamber concluded that
“the crimes of both the VJ and the MUP [were] imputable to Pavkovi}.”4112 In reaching this
conclusion, the Trial Chamber also noted that it was not necessary for every individual member of
these forces to be a member of the JCE.4113
(b) Submissions of the parties
1252. Pavkovi} submits that the Trial Chamber erred in law and fact when it found that all crimes
committed by VJ and MUP forces were imputable to him.4114 He submits that such attribution
requires a link between the accused and a crime perpetrated by an individual who did not share the
intent necessary to become a JCE member.4115 When establishing this link, Pavkovi} avers that a
Trial Chamber must establish whether a crime perpetrated by such an individual forms part of the
common purpose and that one of the relevant considerations in this regard is “whether any member
of the JCE closely cooperated with the principal perpetrator in order to further the common criminal
purpose”.4116 Pavkovi} also asserts that the Trial Chamber failed to examine whether he had closely
cooperated with principal perpetrators with respect to each crime for which he was found
responsible.4117
1253. Pavkovi} further contends that the Trial Chamber failed to sufficiently identify principal
perpetrators for the link between them and a member of the JCE to be established.4118 According to
Pavkovi}, such identification “requires something more than that the perpetrator was wearing a
uniform that was similar to uniforms worn by members of the VJ, for instance.”4119 He maintains
that while such identification must be dealt with on a case-by-case basis, it must be made on an
“allegation-by-allegation basis”, not an “Indictment-by-Indictment basis”.4120 In his view, the Trial

4112

Trial Judgement, vol. 3, para. 783.
Trial Judgement, vol. 3, para. 783.
4114
Pavkovi}’s Appeal Brief, paras 18-19, 36.
4115
Pavkovi}’s Appeal Brief, para. 20.
4116
Pavkovi}’s Appeal Brief, para. 20, referring to Br|anin Appeal Judgement, paras 410, 412, Kraji{nik Appeal
Judgement, para. 225.
4117
Pavkovi}’s Appeal Brief, para. 23.
4118
Pavkovi}’s Appeal Brief, paras 35-36, referring to Br|anin Appeal Judgement, para. 413.
4119
Pavkovi}’s Appeal Brief, para. 36.
4120
Pavkovi}’s Appeal Brief, para. 36.
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Chamber took the latter approach, resulting in a blanket conclusion that all crimes committed by VJ
or MUP forces were attributable to him.4121
1254. Pavkovi} also argues that “‘commission’ was inappropriate to describe the offences alleged
in the Indictment” since all charged offences were committed by “tools”, i.e. by persons who were
not found to be members of the JCE.4122 He contends that in Br|anin, the Appeals Chamber was
“troubl[ed]” by the issue of convicting an individual for “commission” under Article 7(1) of the
Statute, where he or she is found liable pursuant to JCE for crimes committed by a principal
perpetrator who was not part of the JCE, but was used by a member of the JCE.4123 Pavkovi}
maintains that the Trial Chamber did not address this issue although he raised it at trial.4124 He
further asserts that in order to incur “responsibility for using a perpetrator as a tool”, a JCE member
must have instructed or ordered the perpetrator to commit the crime4125 and that, when it is proven
that an individual committed the offence under orders of a JCE member, other JCE members may
be found guilty of “ordering” that crime, but not committing it.4126 Furthermore, Pavkovi} contends
that the lack of evidence that any JCE member actually issued orders to principal perpetrators to
expel Kosovo Albanians, or to murder, rape, or destroy religious or other property indicates that the
requirements articulated in the Br|anin Appeal Judgement for the establishment of the link between
their actions and one of the JCE members were not met.4127
1255. The Prosecution responds that the crimes perpetrated by VJ and MUP forces were properly
attributed to Pavkovi} as a member of the JCE, since: (i) he possessed de facto and de jure authority
over the VJ forces; (ii) he was in command of the 3rd Army and ordered military activity, which
resulted in the perpetration of crimes; (iii) he shared the intent to displace Kosovo Albanians and
closely cooperated with [ainovi} and Luki}, who exercised leadership and control over the MUP
forces; (iv) the crimes of forcible displacement were part of the JCE; and (v) the perpetrators of
4121

Pavkovi}’s Appeal Brief, para. 36.
Pavkovi}’s Appeal Brief, paras 30, 34. See also Pavkovi}’s Appeal Brief, para. 29, arguing that he was not charged
with directly “committing” offences, but was instead charged with “a form of vicarious liability” under JCE.
4123
Pavkovi}’s Appeal Brief, paras 31-33, also referring to Separate Opinion of Judge Meron, pp. 167 et seq., appended
to Br|anin Appeal Judgement.
4124
Pavkovi}’s Appeal Brief, paras 33-34, 39, referring to Pavkovi}’s Closing Brief, pp. 24-28.
4125
Pavkovi}’s Appeal Brief, paras 37-38. Pavkovi} also argues that the non-exhaustive list, provided in the Kraji{nik
Appeal Judgement, of factors establishing links between a JCE member and principal perpetrators sets a low standard
for what amounts to “using” principal perpetrators. According to him, it remains unclear whether the criteria are
objective (relating to the acts of the JCE member) or subjective (relating to the state of mind of the JCE member),
Pavkovi} Appeal Brief, paras 21-22, referring to Kraji{nik Appeal Judgement, para. 226.
4126
Pavkovi}’s Appeal Brief, para. 38. In this regard, Pavkovi} appears to rely on Judge Meron’s Separate Opinion that
if another JCE member “orders” a principal perpetrator to commit a crime, then the other JCE members should not be
convicted under a higher form of liability than “ordering” (i.e. “committing”) (Pavkovi} Appeal Brief, paras 32, 34,
referring to Prosecutor v. Br|anin Separate Opinion of Judge Meron, 3 April 2007, p. 167 et seq.). Pavkovi} also
maintains that he has been erroneously “found guilty of ‘committing’ under a JCE theory all of the offences listed in the
[Trial Judgement] against him without a showing that any member of the JCE ‘committed’ any of the offences”
(Pavkovi}’s Appeal Brief, para. 41).
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these crimes were VJ and MUP forces acting jointly and separately.4128 The Prosecution also argues
that “JCE as a mode of liability under Article 7(1) of the Statute is applicable when the physical
perpetrators of the common purpose crimes are not JCE members.”4129 It also contends that “when
the actus reus of the JCE crime is perpetrated by a non-JCE member, the essential requirement is to
show that the crime formed part of the common purpose”, not that there was close cooperation
between that principal perpetrator and a JCE member.4130 The Prosecution further submits that the
Appeals Chamber has recognised several ways in which a link can be established between a
principal perpetrator and a member of the JCE and that ordering or instructing a non-JCE member
to commit a crime is but one of several possible types of such a link.4131
(c) Analysis
1256. The Appeals Chamber recalls that the essential requirement for holding a JCE member
responsible for a crime under the first category of JCE is that the crime formed part of the common
purpose of the JCE.4132 In this respect, the Appeals Chamber recalls that JCE members may be held
responsible for crimes carried out by principal perpetrators who were non-JCE members, provided
that it has been shown that the crimes can be imputed to at least one JCE member and that the latter
– when using the principal perpetrators – acted in accordance with the common objective.4133 The
existence of this link between the crimes in question and a JCE member is to be assessed on a caseby-case basis.4134
1257. Pavkovi}’s argument that the Trial Chamber failed to examine whether he closely
cooperated with the principal perpetrators for each crime charged4135 is without merit. Close
cooperation between a principal perpetrator and a JCE member, including the accused, is but one of
various factors from which a chamber may infer that a crime formed part of the common purpose

4127

Pavkovi}’s Appeal Brief, paras 37, 40.
Prosecution’s Response Brief (Pavkovi}), paras 6-7, 12, 14, referring to Trial Judgement, vol. 2, paras 1182-1183,
1185-1186, 1190-1191, 1195-1196, 1200-1203, 1205, 1207-1208, 1210, 1214-1216, 1221-1222, 1227-1231, 1233,
1239, 1242-1243, 1247-1248, 1251-1252, 1254-1255, 1257, 1260-1261, ibid., vol. 3, paras 92, 684, 698, 772-783.
4129
Prosecution’s Response Brief (Pavkovi}), para. 12, referring to Kraji{nik Appeal Judgement, paras 225-226, 662665. Contra Pavkovi}’s Reply Brief, para. 8.
4130
Prosecution’s Response Brief (Pavkovi}), para. 7, referring to Trial Judgement, vol. 1, para. 101, Br|anin Appeal
Judgement, para. 418.
4131
Prosecution’s Response Brief (Pavkovi}), paras 13-14, referring to Staki} Appeal Judgement, para. 69, Br|anin
Appeal Judgement, para. 410, Kraji{nik Appeal Judgement, paras 226, 239, 241, Marti} Appeal Judgement, paras 181,
195.
4132
Marti} Appeal Judgement, para. 168; Br|anin Appeal Judgement, paras 410, 418.
4133
Kraji{nik Appeal Judgement, para. 225; Marti} Appeal Judgement, para. 168; Br|anin Appeal Judgement,
para. 413.
4134
Kraji{nik Appeal Judgement, para. 226; Marti} Appeal Judgement, para. 169; Br|anin Appeal Judgement,
para. 413. See also Br|anin Appeal Judgement, para. 410; Kraji{nik Appeal Judgement, paras 226, 237-282; Marti}
Appeal Judgement, paras 174-181, 187-189, 205-206, regarding factors indicative of such a link.
4135
Pavkovi}’s Appeal Brief, paras 20, 23.
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and is thus imputable to JCE members.4136 It is not a prerequisite for imputing the crime to JCE
members. Pavkovi}’s argument in this regard is based on a misunderstanding of the law and is
therefore dismissed.
1258. Moreover, the Appeals Chamber is not persuaded by Pavkovi}’s argument that the Trial
Chamber erred in concluding that all crimes committed by VJ and MUP forces were attributable to
him, without sufficiently identifying principal perpetrators.4137 The Appeals Chamber observes that
the Trial Chamber examined whether there was evidence to sufficiently identify principal
perpetrators for the purpose of linking their crimes with one of the JCE members, with respect to
each crime site alleged in the Indictment. In order to establish who had perpetrated each individual
crime, the Trial Chamber carefully considered various evidence, including: (i) the accounts of
Kosovo Albanian victims describing the principal perpetrators at each alleged crime site, either by
specifying the affiliation of the principal perpetrators, or by describing their outfits; (ii) the accounts
of VJ and MUP members regarding their own involvement in various incidents; and (iii) other
documentary and testimonial evidence indicating the presence of certain troops in concerned
areas.4138 The Trial Chamber only imputed crimes to the JCE members at various sites, once it was
satisfied that there was sufficient evidence to identify principal perpetrators as members of the VJ
and/or the MUP.4139 Given the prominent positions of JCE members such as Milo{evi}, [ainovi},
Pavkovi}, and Luki} and their significant power over the VJ and/or the MUP in Kosovo,4140 the
Trial Chamber’s findings regarding the principal perpetrators at each crime site was sufficiently
specific to identify them as persons used by one of the JCE members.4141 Consequently, the Trial
Chamber properly imputed the crimes of these principal perpetrators to Pavkovi}. The Appeals
Chamber notes that the Trial Chamber sufficiently identified principal perpetrators in its
examination of each incident charged in the Indictment. Consequently, the identification was indeed
4136

Br|anin Appeal Judgement, para. 410.
Pavkovi}’s Appeal Brief, para. 36.
4138
See e.g., Trial Judgement, vol. 2, Pe}/Peja, paras 8-39, 48; De~ani/Decan, paras 52-69; \akovica/Gjakova,
paras 95-103, 124-125, 129, 130-137, 139-142, 145, 147-148, 150-153, 157, 163, 167-215, 223-238; Prizren, paras 244,
246, 251, 253-254, 256-259, 272-279, 286; Orahovac/Rahovec, paras 295-302, 306-325, 333-335, 339-366, 380-382,
384-385, 389-390, 398-429, 432-433; Suva Reka/Suhareka, paras 466-471, 484-485, 488-489, 492-516, 535, 546-547,
549; Srbica/Skenderaj, paras 559-564, 568-570, 573-600, 623-644, 646-664, 686-687, 690; Kosovska
Mitrovica/Mitrovica, paras 696-700, 703-709, 713-714, 716-724, 726-727; Vučitern/Vushtrria, paras 734, 739-761,
763-786, 795-796, 799-780; Pri{tina/Prishtina, paras 805-813, 816-833, 839-873, 874-881, 885, 887-888, 889;
Gnjilane/Gjilan, paras 894-895, 899-940, 943-944, 946; Uro{evac/Ferizaj, paras 955-957, 960-976, 978-984, 986-1003;
M. Ka~anik/Kacanik, paras 1009-1010, 1016-1020, 1023, 1025-1050, 1067, 1117-1118, 1139-1146, 1148-1149.
See also Trial Judgement, vol. 4, paras 934, 936 (in connection with Trial Judgement, vol. 2, para. 1149).
4139
Trial Judgement, vol. 3, paras 468, 475, 783, 788, 1132, 1138. When the evidence was insufficient for such
identification of principal perpetrators, the Trial Chamber found that their identity was not established and did not link
their crimes with any JCE member for the purpose of determining the criminal responsibility of Sainovi}, Pavkovi}, and
Luki} (see e.g., Trial Judgement, vol. 2, paras 121-122, 144, 161, 164, 396, 440-460, 667-668, 692, 710, 730, 798, 943,
945, 1077, 1110-1111, 1117, 1129, 1137, 1140, 1143, 1149 (compare with ibid., vol. 3, paras 475, 788, 1138)).
4140
See Trial Judgement, vol. 3, paras 468, 783, 1132.
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See Marti} Appeal Judgement, paras 188, 192, 195, 198, 200, 205; Kraji{nik Appeal Judgement, paras 239-247,
250-282.
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conducted on an “allegation-by-allegation” basis. There was no “blanket conclusion” in this regard
by the Trial Chamber. Pavkovi}’s arguments are thus dismissed.
1259. The Appeals Chamber is not persuaded by Pavkovi}’s assertions that in order to incur
liability for using a principal perpetrator as a tool, a JCE member must have ordered or instructed
the principal perpetrator to commit the crime and that there was no evidence of any such orders.4142
A JCE member’s order or instruction to non-JCE members to commit a crime is not a sine qua non
prerequisite but one of several factors which may be taken into account by a chamber when
determining whether to impute the crime to that JCE member.4143
1260. There is no merit in Pavkovi}’s arguments that it was inappropriate to charge him with
“committing” crimes as those who carried out the actus reus of the crimes were not members of the
JCE4144 and that, if it were proven that he or other JCE members ordered non-JCE members to
commit crimes, “ordering” would have been the appropriate mode of liability.4145 The Appeals
Chamber recalls that it has “consistently held that participation in a JCE is a form of ‘commission’
under Article 7(1) of the Statute.”4146 Moreover, the Trial Chamber’s finding regarding the
necessary link between non-JCE members and JCE members did not hinge upon whether one or
more JCE members issued an explicit order to commit the crimes. Rather, the Trial Chamber
considered various other factors to determine the link between the crimes carried out by non-JCE
members and JCE members.
1261. The Trial Chamber found that Pavkovi} had de jure command authority over the VJ forces
in Kosovo, as Commander of the Priština Corps in 1998 and as Commander of the 3rd Army
in 1999.4147 With regard to his de facto authority, the Trial Chamber further held that he “had a
close connection with the ‘Supreme Commander’ [i.e. Milo{evi}], particularly in relation to the
activities of the MUP and VJ in Kosovo, which continued from 1998 through 1999.”4148 The Trial
Chamber also found that Pavkovi} continued to “[order] the VJ operations in conjunction with the
MUP in Kosovo in March 1999 and thereafter” despite his knowledge of previous criminal activity
on the part of VJ subordinates and MUP members and his awareness of allegations of widespread

4142

Pavkovi}’s Appeal Brief, paras 37-38, 40.
See Kraji{nik Appeal Judgement, para. 226, holding that factors indicative of a link between crimes committed by
non-JCE members and members of the JCE include “evidence that the JCE member explicitly or implicitly requested
the non-JCE member to commit such a crime or instigated, ordered, encouraged, or otherwise availed himself of the
non-JCE member to commit the crime.”
4144
Pavkovi}’s Appeal Brief, paras 30-31, 34.
4145
Pavkovi}’s Appeal Brief, paras 37-38.
4146
Kraji{nik Appeal Judgement, para. 662; Kvo~ka et al. Appeal Judgement, paras 79-80; Tadi} Appeal Judgement,
paras 188, 190-191, 226-228. Cf. Br|anin Appeal Judgement, fn. 891; Kraji{nik Appeal Judgement, para. 664.
4147
Trial Judgement, vol. 3, para. 773.
4148
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criminal activity by VJ and MUP forces.4149 Moreover, the Trial Chamber held that, even though
Pavkovi} could have impeded the objective of forcibly displacing the Kosovo Albanian population
by using his de jure and de facto authority, he continued to issue orders for the use of the VJ in
Kosovo and “continued to be aware and approving of the co-ordination of VJ and MUP activities
through the Joint Command.”4150
1262. The Trial Chamber further held:
Šainović was a political co-ordinator of the VJ and MUP forces in Kosovo. Pavković’s counterpart
with respect to the MUP was Lukić who, throughout the NATO air campaign, had both de jure
and de facto responsibility over MUP forces that committed crimes on a massive scale. Pavković,
as the Commander of the 3rd Army of the VJ, was in command and control of all the VJ forces in
Kosovo throughout the period when the crimes were committed, and issued orders for the
operations of the VJ in Kosovo during this time. All three were involved in the co-ordination of VJ
and MUP activities. Slobodan Milošević, another member of the joint criminal enterprise, was
both the “Supreme Commander” of the VJ and had significant de facto powers over the MUP.4151

1263. In these circumstances, the Trial Chamber found the necessary link between JCE members,
including Pavkovi}, and non-JCE members who carried out the crimes in question and attributed
those crimes to JCE members.4152 The absence of proof of JCE members’ explicit orders to commit
the crimes did not prevent the Trial Chamber from finding those links. Pavkovi} has not shown that
the Trial Chamber’s conclusion in this regard was unreasonable. Consequently, Pavkovi}’s
arguments in this respect are dismissed.
(d) Conclusion
1264. For the foregoing reasons, the Appeals Chamber dismisses Pavkovi}’s sub-ground 1(A) to
the extent that it concerns the Trial Chamber’s conclusion that crimes carried out by VJ and MUP
forces are attributable to the JCE members, including Pavkovi}, pursuant to the first category of
JCE.4153
4. Alleged errors in relation to Pavkovi}’s responsibility under JCE III
(a) Introduction
1265. Having found that Pavkovi} was a member of a JCE, the common purpose of which was to
be achieved through the crime of forcible displacement, the Trial Chamber further considered
whether the crimes of murder and persecution, including through murder, sexual assault, and the
4149

Trial Judgement, vol. 3, para. 774, and references therein. See also ibid., vol. 3, para. 775, and references therein.
Trial Judgement, vol. 3, para. 780, and references therein.
4151
Trial Judgement, vol. 3, para. 783. See also ibid., vol. 3, paras 468, 1132.
4152
[ainovi} – Trial Judgement, vol. 3, paras 468, 475; Pavkovi} – Trial Judgement, vol. 3, paras 783, 788; Luki} –
Trial Judgement, vol. 3, paras 1132, 1138.
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See infra, fn. 4218.
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destruction of cultural property,4154 were foreseeable to Pavkovi} and whether he willingly took the
risk that they would be committed, pursuant to the third category of JCE.4155
1266. With regard to the crimes of murder as a violation of the laws or customs of war and murder
and persecution, through murder and sexual assault, as crimes against humanity, the Trial Chamber
found that “it was reasonably foreseeable to Pavkovi} that VJ and MUP forces would commit
murder and sexual assault against Kosovo Albanians during their forcible displacement.”4156 The
Trial Chamber reached this conclusion in view of Pavkovi}’s: (i) intent to forcibly displace part of
the Kosovo Albanian population, which he shared with other JCE members; (ii) awareness of “the
strong animosity between ethnic Serbs and Kosovo Albanians in Kosovo during 1998 and 1999”
and “the context in which the forcible displacement took place”; and (iii) “detailed knowledge of
events on the ground in Kosovo in 1998 and 1999”, which put him on notice that “murders and
sexual crimes would by [sic] committed by the VJ and MUP as a result of the displacements taking
place in 1999.”4157
1267. The Trial Chamber found that the following evidence supported this conclusion: (i) the
information Pavkovi} received about the incident at Gornje Obrinje/Abria e Epërme in
October 1998;4158 (ii) an order issued by Pavković on 4 April 1999 to the Niš Corps to prevent the
population from being robbed, raped, or mistreated; (iii) an order issued by Pavković on
6 April 1999 to the Priština Corps and the Niš Corps to improve discipline and prevent misconduct,
including looting and murder; (iv) a report of 10 April 1999 issued by Pavković indicating that
volunteers who were either convicted or awaiting sentence had been deployed to Kosovo and that
seven volunteers had been detained for, inter alia, killing and rape; and (v) a report of 25 May 1999
sent by Pavković to the Supreme Command Staff, referring to murder and rape committed by MUP
forces against the Kosovo Albanian population.4159
1268. Consequently, the Trial Chamber convicted Pavkovi}4160 of murder as a violation of the
laws or customs of war and murder and persecution, through murder, as crimes against humanity
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Although the Trial Chamber refers to “cultural property”, the Appeals Chamber understands the reference to be to
“cultural or religious property”.
4155
Trial Judgement, vol. 3, paras 94-95, 781-782, 784.
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Trial Judgement, vol. 3, para. 785.
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Trial Judgement, vol. 3, para. 785 (internal references omitted).
4158
The Trial Chamber found that Pavkovi} was aware of allegations by the international community and foreign media
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paras 675, 774, referring to Exh. 4D403, Exh. P1440, p. 4. See also Trial Judgement, vol. 3, para. 785.
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for the killings at \akovica/Gjakova town (on the night of 1 April 1999),4161 Korenica/Korenicë,
and Meja/Mejë (27 April 1999),4162 Bela Crkva/Bellacërka (25 March 1999),4163 Mala
Kru{a/Krusha e Vogël (26 March 1999),4164 Suva Reka/Suhareka town (26 March 1999),4165
Izbica/Izbicë (28 March 1999),4166 near Gornja Sudimlja/Studimja e Epërme in relation to the
convoy (2 and 3 May 1999),4167 and at Dubrava/Lisnaja (around 25 May 1999).4168 Furthermore, the
Trial Chamber convicted Pavkovi}4169 of persecution as a crime against humanity for the sexual
assaults committed at Beleg (on or about 29 March 1999)4170 and ]irez/Qirez (mid-April 1999).4171
1269. In relation to the crime of persecution, through destruction of or damage to religious
property, the Trial Chamber found that “it was reasonably foreseeable to Pavković that the forces of
the FRY and Serbia would commit wanton destruction or damage of Kosovo Albanian religious
sites, cultural monuments, and Muslim sacred sites during their forcible displacement of the Kosovo
Albanian population.” 4172 The Trial Chamber reached this conclusion based on the nature of the
conflict involving ethnic divisions, the common purpose of the JCE, which was to be achieved
through a campaign of terror and violence against the Kosovo Albanian civilian population, and
“Pavković’s detailed knowledge of events on the ground in Kosovo during the conflict”.4173
1270. Accordingly, the Trial Chamber convicted Pavkovi}4174 of persecution, through destruction
of or damage to religious property, as a crime against humanity committed at Celina
(28 March 1999),4175
26 March 1999),
6 April 1999).
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commission of the crimes of murder and persecution through murder, sexual assault, and
4161

Trial Judgement, vol. 2, para. 1192.
Trial Judgement, vol. 2, para. 1197.
4163
Trial Judgement, vol. 2, paras 382, 1210-1211.
4164
Trial Judgement, vol. 2, paras 1212-1213.
4165
Trial Judgement, vol. 2, paras 1214-1215, 1217.
4166
Trial Judgement, vol. 2, paras 1221, 1223.
4167
Trial Judgement, vol. 2, paras 1235-1236.
4168
Trial Judgement, vol. 2, paras 1149, 1259, 1262.
4169
Trial Judgement, vol. 3 paras 785, 788.
4170
Trial Judgement, vol. 2, para. 68.
4171
Trial Judgement, vol. 2, para. 689.
4172
Trial Judgement, vol. 3, para. 786.
4173
Trial Judgement, vol. 3, para. 786.
4174
Trial Judgement, vol. 3 paras 786, 788.
4175
Trial Judgement, vol. 2, paras 390, 1209.
4176
Trial Judgement, vol. 2, paras 1214, 1218. The Trial Chamber did not make a specific finding of the date the
mosque was destroyed (see Trial Judgement, vol. 2, paras 508-510).
4177
Trial Judgement, vol. 2, paras 746, 1234.
4178
Trial Judgement, vol. 2, paras 937, 946, 1249.
4162

511
Case No. IT-05-87-A

23 January 2014

destruction of or damage to religious property, was reasonably foreseeable to him, that he willingly
took the risk that these crimes “might” be committed, and that these crimes were imputable to
him.4179 The Prosecution responds that Pavkovi} fails to establish an error of law or fact.4180
1272. The Appeals Chamber notes its finding elsewhere in this Judgement that the Trial Chamber
erred in holding that for JCE III liability to arise, it has to be foreseeable to the accused that the
crime “would be committed”, thus applying a “probability” standard.4181 The correct legal standard
for the JCE III mens rea requires that it was foreseeable to the accused that such a crime might be
committed by a member of the JCE or one or more of the persons used by the accused (or by any
other member of the JCE) in order to carry out the actus reus of the crimes forming part of the
common purpose4182 and the accused willingly took the risk that such a crime might occur by
joining or continuing to participate in the enterprise.4183 As a result of this legal error, the Trial
Chamber applied a higher degree of foreseeability for the crimes that fell outside the scope of the
common purpose than that required under the correct legal standard. The Appeals Chamber will
bear this in mind in its assessment of the parties’ submissions.4184
(b) Submissions of the parties
1273. Pavkovi} submits that the Trial Chamber erred in finding that the commission of the crimes
of murder, sexual assault, and destruction of or damage to religious property were reasonably
foreseeable to him.4185 He argues that since he was one level above Lazarevi} in the chain of
command, his only source of information on crimes would have been reports submitted by
Lazarevi}.4186 He claims that since the Trial Chamber found that there was no evidence that
Lazarevi} knew that VJ forces were involved in killings, sexual assaults, or destruction of or
damage to religious and cultural property, Pavkovi} could not have received such reports either.4187
Furthermore, with respect to the incident in Gornje Obrinje/Abria e Epërme in 1998, Pavković
argues that, like Lazarevi}, he had no knowledge that VJ forces had engaged in any crimes at this
4179

Pavkovi}’s Appeal Brief, paras 151, 154-155, referring to Trial Judgement, vol. 3, paras 783-786.
Prosecution’s Response Brief (Pavkovi}), para. 75.
4181
Trial Judgement, vol. 1, para. 111, referring to Brđanin Decision, para. 5, Marti} Appeal Judgement, para. 83.
See infra, sub-section VII.G.2.
4182
Br|anin Appeal Judgement, paras, 365, 411.
4183
Kvo~ka et al. Appeal Judgement, para. 83, referring to Tadi} Appeal Judgement, paras 204, 220, 228; Vasiljevi}
Appeal Judgement, para. 99. See also Karadžić JCE III Decision, paras 15, 18, also holding that the possibility a crime
be committed must be “sufficiently substantial as to be foreseeable” to an accused.
4184
During the appeal hearing, Pavkovi} argued that, irrespective of whether the Trial Chamber applied the correct legal
standard in relation to the mens rea for JCE III, he was erroneously convicted pursuant to this mode of liability (Appeal
Hearing, 12 Mar 2013, AT. 305-306). In response, the Prosecution argued that, if the Appeals Chamber were to find
that the Trial Chamber erred in law in relation to the mens rea standard for JCE III liability, this will have no impact on
Pavkovi}’s convictions pursuant to JCE III liability (Appeals Hearing, 12 Mar 2013, AT. 356-357).
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location, and that therefore the Trial Chamber erred in concluding that this incident made the
commission of crimes, including murder, by “MUP and VJ forces” foreseeable to him.4188
1274. Pavkovi} also submits that the Trial Chamber incorrectly assessed his orders for compliance
with international humanitarian law, which demonstrate that he did not willingly take the risk that
crimes going beyond the common purpose might be committed.4189 In this respect, he also claims
that the Trial Chamber erred in concluding that the measures he took to limit and investigate the
commission of crimes in Kosovo were “manifestly insufficient” as there was no evidence that he
had detailed knowledge of crimes committed by VJ personnel on a large scale in complete disregard
of his orders.4190 According to Pavkovi}, the acts of the MUP members are irrelevant because he
had no control over them.4191
1275. Pavkovi} further submits that the Trial Chamber erred in law and in fact by failing to
establish “the nature of the link between [him] and the principal perpetrators he was ‘using’”.4192 He
argues that his role as Commander of the 3rd Army and the fact that he was in command and control
of the VJ forces in Kosovo and consequently issued orders are not decisive in establishing such a
link, given that he was one command level above Lazarevi} and one below Ojdani}, and that all
three officers commanded and issued orders to VJ forces in Kosovo at different levels.4193
1276. The Prosecution responds that Pavkovi} had detailed knowledge of the events occurring in
Kosovo in 1998 and 1999.4194 It also claims that Pavkovi} was not required to have knowledge of
the specific crimes of killings, sexual assaults, and destruction of religious or cultural property4195
and that his orders for compliance with international humanitarian law were fully considered by the

4188

Pavkovi}’s Appeal Brief, paras 209-212, referring to Trial Judgement, vol. 3, paras 785, 815.
Pavkovi}’s Appeal Brief, paras 155, 157 referring to Pavkovi}’s Appeal Brief, Annex D. Pavkovi} also contends
that for JCE III liability to arise, it must be established that the crimes were foreseeable to him specifically and that he
“willingly took the risk” that the crimes might be committed; “mere negligence” or simply “creat[ing] the conditions”
for the crimes does not suffice (Pavkovi}’s Appeal Brief, paras 152-153, referring to Marti} Appeal Judgement,
para. 83, Tadi} Appeal Judgement, para. 220, Staki} Appeal Judgement, para. 65, Kvo~ka et al. Appeal Judgement,
para. 86). Pavkovi} refers in particular to his orders for: (i) combat hardware not to be used in sectors where the civilian
population was present until it had been evacuated; (ii) the forces to be briefed on the Geneva Conventions and the
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3rd Army for the correct application of international humanitarian law (Pavkovi} Appeal Brief, paras 158-162, referring
to Bislam Zyrapi, 7 Nov 2006, T. 6050, Exh. P1430, Exh. P626; Exh. 5D249, Exh. 4D103, Exh. 4D152, Exh. 4D170).
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Judgement, para. 225.
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Reply Brief, para. 50, arguing that there is no evidence that Pavkovi} circumvented Lazarevi} to directly command the
VJ forces in Kosovo.
4194
Prosecution’s Response Brief (Pavkovi}), paras 69-70, 75, 95, referring to Trial Judgement, vol. 3, paras 715-722,
732-743, 753-757, 776, 785-786.
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Trial Chamber.4196 In addition, the Prosecution argues that, unlike Ojdani} and Lazarevi}, Pavkovi}
shared the intent with JCE members and that the command he exercised over the VJ in Kosovo is
sufficient to establish the link between him and the principal perpetrators.4197 The Prosecution
further argues that the crimes committed by the MUP are imputable to Pavkovi} because Luki}, as a
JCE member, had de jure and de facto responsibility over them.4198
(c) Analysis
1277. The Appeals Chamber will first address Pavkovi}’s challenges to the Trial Chamber’s
factual findings on his knowledge of the commission of earlier crimes which, the Trial Chamber
reasoned, in conjunction with other factors made the crimes outside the common purpose
foreseeable to him as well as his argument that he did not willingly take the risk that they might be
committed. In so doing, the Appeals Chamber will apply the standard of reasonableness.4199 It will
then address the impact of the Trial Chamber’s legal error,4200 if any, on its conclusion that the
crimes of murder as a violation of the laws or customs of war and murder and persecution, through
murder, sexual assault, and destruction of or damage to religious property, as crimes against
humanity were foreseeable to Pavkovi} and that he willingly took the risk that they would be
committed pursuant to JCE III.
1278. In finding that Pavkovi} was aware of the commission of crimes, including murder and rape,
by members of the VJ during the NATO air campaign, the Trial Chamber relied on evidence that
was not limited to reports from Lazarevi} to the 3rd Army.4201 Consequently, the Appeals Chamber
finds that Pavkovi}’s submission that he did not receive information about crimes from sources
other than Lazarevi}’s reports is without merit. Moreover, with regard to the incident in Gornje
Obrinje/Abria e Epërme in 1998, the Trial Chamber found that Pavkovi} acknowledged in a report
that he had received unconfirmed information that MUP forces had executed individuals taken into
custody during the incident.4202 The evidence considered by the Trial Chamber does not suggest
Pavkovi}’s knowledge of VJ involvement in crimes at this location.4203 However, the Trial
Chamber did not err in relying upon this evidence since it shows that Pavkovi} was aware of the
reported involvement of MUP members in killings and is therefore relevant to Pavkovi}’s ability to
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Prosecution’s Response Brief (Pavkovi}), paras 73-74, citing Trial Judgement, vol. 3, paras 771, 777. See also
Prosecution’s Response Brief (Pavkovi}), para. 99.
4197
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See supra, para. 1272. See also infra, sub-section VII.G.2.
4201
Trial Judgement, vol. 3, paras 716-757, 775, 785, and references therein. See also supra, sub-section VII.E.2.(e)(iii).
4202
Trial Judgement, vol. 3, para. 675, referring to Exh. P1440, p. 4. See supra, sub-section VII.E.2.(e)(ii).
4203
See supra, sub-section VII.E.2.(e)(ii) where the Appeals Chamber assesses the Trial Chamber’s relevant findings.
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foresee the commission of murder during subsequent joint operations conducted with the MUP
forces.
1279. The Appeals Chamber is not persuaded by Pavkovi}’s argument that his orders for
compliance with international humanitarian law demonstrate that he did not willingly take the risk
that the crimes going beyond the common purpose might be committed. The Trial Chamber gave
adequate consideration to the evidence that Pavkovi} issued a number of orders in 19984204 and
in 1999, including during the NATO air campaign, instructing his subordinates to abide by the rules
of international humanitarian law.4205 However, having considered other relevant evidence, the
Trial Chamber was not convinced that Pavkovi}’s orders were genuine efforts to take effective
measures to prevent the commission of crimes against Kosovo Albanians.4206 The Appeals Chamber
recalls that Pavkovi} has not shown any error in this finding.4207 Furthermore, in arguing that there
is no evidence that he received information that crimes occurred on a mass scale despite his orders
to abide by international humanitarian law,4208 Pavkovi} ignores the evidence considered by the
Trial Chamber in support of its finding that he continued to receive information about the
commission of crimes, including murder and rape, in 1998 and 1999.4209 Consequently, Pavkovi}
has not shown that a reasonable trier of fact could not have concluded that his efforts to limit the
commission of crimes in Kosovo, including his orders for adherence to international humanitarian
law, were insufficient given the continued perpetration of crimes and his knowledge thereof.4210
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1280. The Appeals Chamber therefore finds that Pavkovi} has failed to demonstrate any error in
the factual findings relied upon by the Trial Chamber in concluding that it was foreseeable to him
that the crimes of murder as a violation of the laws or customs of war and murder and persecution,
through murder, sexual assault, and destruction of or damage to religious property, as crimes
against humanity would be committed by VJ and MUP forces and that he willingly took that
risk.4211 Consequently, the Appeals Chamber considers that the legal error as to the degree of
foreseeability has no impact on Pavkovi}’s conviction. Since a higher degree of foreseeability was
met, a lower degree of foreseeability is necessarily satisfied.4212
1281. With respect to Pavkovi}’s submission that the Trial Chamber erred in failing to establish
the nature of the link between him and the principal perpetrators who committed the crimes outside
the scope of the common purpose, the Appeals Chamber recalls the requirements for imputing
liability pursuant to the third category of JCE:
When the accused, or any other member of the JCE, in order to further the common criminal
purpose, uses persons who, in addition to (or instead of) carrying out the actus reus of the crimes
forming part of the common purpose, commit crimes going beyond that purpose, the accused may
be found responsible for such crimes provided that he participated in the common criminal
purpose with the requisite intent and that, in the circumstances of the case, (i) it was foreseeable
that such a crime might be perpetrated by one or more of the persons used by him (or by any other
member of the JCE) in order to carry out the actus reus of the crimes forming part of the common
purpose; and (ii) the accused willingly took that risk – that is the accused, with the awareness that
such a crime was a possible consequence of the implementation of that enterprise, decided to
participate in that enterprise.4213

1282. The Trial Chamber found that the members of the JCE, including [ainovi}, Pavkovi}, and
Luki} used VJ and MUP forces under their control to carry out the crimes charged in the
Indictment.4214 It further concluded that the same forces committed crimes of murder, sexual
assault, and destruction of or damage to religious property, which were reasonably foreseeable to
Pavkovi} who was in command and control of all the VJ forces in Kosovo and issued orders for
their operations throughout the period when the crimes were committed.4215 Pavkovi} ordered and
supported VJ operations with the MUP, which were coordinated through the Joint Command4216
and was aware of murder and rape committed by MUP forces against the Kosovo Albanian
4211

Trial Judgement, vol. 3, paras 784-786, 788. In light of the evidence concerning the incident in Gornje
Obrinje/Abria e Epërme as discussed above (see supra, para. 1278), the Appeals Chamber finds that the Trial Chamber
erred in making the legal finding that this incident made the commission of crimes, including murder, by VJ forces
foreseeable to Pavkovi} (Trial Judgement, vol. 3, para. 785). The Appeals Chamber is of the view that even a lower
degree of foreseeability is not met in this regard. However, this error has no impact upon the Trial Chamber’s overall
conclusion as to the foreseeability of the crimes outside the common purpose, which was based not only on the
evidence concerning the incident at Gornje Obrinje/Abria e Epërme but also on other evidence.
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See supra, para. 1272; infra, sub-section VII.G.2.
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Br|anin Appeal Judgement, para. 411. See also Marti} Appeal Judgement, paras 168-173, referring, inter alia, to
Staki} Appeal Judgement, paras 69-70, 79-85, 88-98, 104.
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Trial Judgement, vol. 3, paras 780, 782.
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population.4217 Contrary to Pavkovi}’s assertion, as Ojdani} and Lazarevi} were found not to be
members of the JCE, their relationship to the principal perpetrators need not be considered in this
context. Pavkovi}’s submission that he had no control over the MUP forces is equally without
merit. The Trial Chamber correctly found that the crimes committed by the MUP forces were
imputable to him because Luki}, another JCE member, exercised control over these forces in
furtherance of the common purpose.4218
(d) Conclusion
1283. Consequently, Pavkovi} has failed to demonstrate that the Trial Chamber erred in finding
him responsible, pursuant to the third category of JCE, for the commission of murder as a violation
of the laws or customs of war and murder and persecution, through murder, sexual assault, and
destruction of or damage to religious property, as crimes against humanity.4219 The Appeals
Chamber therefore dismisses Pavkovi}’s second ground of appeal in its entirety and the relevant
part of his sixth ground of appeal.
F. Alleged errors in relation to Luki}’s participation in the JCE
1. Introduction
1284. The Trial Chamber found that, throughout his career, Luki} served in various posts within
the MUP and that, as of 11 June 1998, he was appointed Head of the MUP Staff for Kosovo and
Metohija in Pri{tina/Prishtina.4220
1285. The Trial Chamber convicted Luki} pursuant to Article 7(1) of the Statute of committing,
through participation in a JCE, the crimes of deportation, other inhumane acts (forcible transfer),
murder, and persecution, through murder and destruction of or damage to religious property, as
crimes against humanity under Article 5 of the Statute and murder as a violation of the laws or
customs of war under Article 3 of the Statute committed in various locations in Kosovo.4221
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Trial Judgement, vol. 3, para. 785, referring to Exh. P1459, paras 3-4.
Trial Judgement, vol. 3, para. 783. Pavkovi} also argues that the Trial Chamber failed to sufficiently identify
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1286. The Trial Chamber found that, as the Head of the MUP Staff, Lukić shared the intent with
other members of the JCE “to forcibly displace the Kosovo Albanian population, both within and
without Kosovo, and thereby ensure continued control by the FRY and Serbian authorities over the
province”,4222 thus fulfilling the mens rea requirement for JCE liability. It further found that Luki}
made a significant contribution to the JCE as he was: (i) the de facto commander over MUP forces
deployed in Kosovo from mid-1998 to mid-1999, including units of the regular police in each
Secretariat of the Intereior also known as SUP, the Special Police Unit of the MUP also known as
the PJP, and the Special Anti-Terrorist Unit of the MUP also known as the SAJ; (ii) the “bridge
between the policy-planners in Belgrade, such as Slobodan Milo{evi}, Vlajko Stojiljkovi}, and
Vlastimir \or|evi} and those on the ground in Kosovo”; and (iii) “directly involved in the planning
process and in ensuring that day-to-day operations were conducted by the various MUP forces in
accordance with those plans.”4223
1287. Luki} challenges the Trial Chamber’s findings on the MUP’s structure and the MUP Staff’s
authority and role in planning and coordinating joint operations of the MUP and the VJ.4224 He also
contests the Trial Chamber’s findings as to his role as Head of the MUP Staff and argues that the
Trial Chamber erred in finding that he voluntarily participated in and significantly contributed to
the implementation of the common purpose, and that he shared the intent to forcibly displace the
Kosovo Albanian population.4225 In addition, Luki} challenges the Trial Chamber’s finding that he
was responsible pursuant to JCE III for the crimes of murder as a violation of the laws or customs
of war and murder and persecution, through murder and destruction of or damage to religious
property, as crimes against humanity.4226 The Prosecution responds that Luki}’s arguments should
be dismissed.4227
2. Alleged errors with regard to the MUP structure
1288. The Trial Chamber found that the main organisational units of the MUP were the Public
Security Department also known as the RJB, and the State Security Department also known as the
RDB.4228 The RJB, headed by Vlastimir \or|evi}, was tasked with maintaining public order, while
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Trial Judgement, vol. 3, para. 1130. See also ibid., vol. 3, para. 1117.
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the RDB, headed by Radomir Markovi},4229 was responsible for maintaining state security and
responding to threats to the state as an entity.4230
1289. Under the RJB, 33 SUPs operated across the geographical divisions of the territory of
Serbia, with seven located in Kosovo.4231 Each SUP contained several local Sectors of the Interior
(“OUP”s) and police stations.4232 The RJB also had special police units: the “PJP”, entrusted with
carrying out “special security tasks” and commanded by Obrad Stevanovi},4233 and the SAJ,
“established to fight terrorism, address hostage situations, and handle arrests of large criminal
groups”, commanded by Živko Trajkovi}.4234 The RDB had an “elite armed unit”, the Special
Operations Unit also known as the JSO, led by Franko Simatovi}, as its Head, and Milorad Ulemek
Lukovi}, as its operational commander.4235
1290. The Trial Chamber found that the MUP Staff played a broad role in directing and
controlling the activities of the SUP chiefs and PJP and SAJ commanders, including their
subordinate units, as well as in ensuring that they acted in accordance with overarching policies and
plans.4236
(a) The Trial Chamber’s evaluation of the evidence of witness Branislav Simonovi}
1291. In its assessment of the MUP and its structure, the Trial Chamber considered the evidence of
Branislav Simonovi}, an expert witness called by Luki}.4237 The Trial Chamber heard his testimony
on 16 and 17 April 20084238 and admitted his expert report in an oral decision on 21 April 2008.4239
In its decision, the Trial Chamber explained that, although it accepted Simonovi}’s evidence as
expert testimony, it might, during its final deliberations, consider the weight to be given to his
evidence in light of, inter alia, his qualifications and expertise.4240 Subsequently, in the Trial
Judgement, the Trial Chamber found that Simonovi} was not qualified to speak as an expert on the
4229
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organisational structure of the MUP, as his expertise was related to the field of crime and
community policing.4241
1292. Luki} argues that the Trial Chamber erred in rejecting the testimony of Simonovi} and in
relying instead on “lay witnesses” who lacked the necessary knowledge and training as to the
functioning of the MUP.4242 He submits that, in doing so, the Trial Chamber “infringed upon [his]
rights […], abused its discretion and erred in law in all segments of the Judgement dealing with the
organizational aspects and functioning of the Serbian MUP.”4243 Luki} further contends that the
Trial Chamber had no reason to reject Simonovi}’s conclusion that Luki} had no ability to control
or punish as it relied on other portions of his testimony and reached its findings in the absence of
any other expert evidence on this matter.4244
1293. The Prosecution responds that the Trial Chamber was entitled to find Simonovi}’s testimony
unreliable based on his concession that he had no experience studying the MUP Staff prior to this
case.4245 The Prosecution adds that Luki} fails to point to any specific error in the Trial Chamber’s
assessment of Simonovi}’s testimony.4246
1294. In reply, Luki} submits that Simonovi}’s expertise is demonstrated by his substantive expert
report and by “the level of inquiry he made” in order to detail the MUP structure.4247 Luki} adds
that none of the other witnesses who testified on this issue and were relied upon by the Trial
Chamber studied the MUP Staff’s structure and functioning prior to the trial.4248
1295. The Appeals Chamber recalls that “it is for the Trial Chamber to assess the reliability and
probative value of the expert report and testimony.”4249 In the instant case, the Trial Chamber noted
that, in considering the admission of and weight to be afforded to expert evidence, it had taken into
account, inter alia, the professional competence of the expert.4250 The Trial Chamber found that
4241
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Simonovi}’s field of expertise was crime and community policing rather than the organisational
structure of the MUP.4251 Indeed, Simonovi} stated that, before being approached by Luki}’s
Defence team, he had written no study on the MUP Staff and his prior research work concerned
“community policing […] aspects of traditional policing and police work, […] the application of
crime methods and other fields of criminal law.”4252 In view of Simonovi}’s statement, it was open
to the Trial Chamber to conclude that he lacked the necessary expertise with respect to the MUP’s
organisational structure. As to Luki}’s assertion that the Trial Chamber relied on other portions of
Simonovi}’s evidence, the Appeals Chamber recalls that a trial chamber may accept or reject, in
whole or in part, the contribution of an expert witness.4253 Therefore, the Trial Chamber’s selective
reliance on Simonovi}’s evidence, as such, does not constitute an error.
1296. The Appeals Chamber further recalls that the Trial Chamber’s findings concerning the
MUP’s structure and functioning were based on a wide array of testimonial evidence as well as on a
significant amount of documentary evidence.4254 The Trial Chamber had the advantage of observing
the witnesses in person and was better positioned than the Appeals Chamber to assess the credibility
and weight to be accorded to their testimony.4255 Luki}’s assertion that the Trial Chamber erred in
relying on evidence other than that provided by Simonovi} as to the MUP structure and functioning
is plainly insufficient to demonstrate an error in the Trial Chamber’s evaluation of witness
testimony.
1297. For the reasons set out above, the Appeals Chamber dismisses Ground K of Luki}’s appeal
alleging errors in the Trial Chamber’s evaluation of Simonovi}’s evidence.
(b) MUP Staff authority over the MUP forces in Kosovo
1298. The Trial Chamber found that “in the period leading up to and during the NATO air
campaign, the MUP Staff played a central role in planning, organising, controlling, and directing
the work of the various MUP units active in Kosovo, as well as co-ordinating and planning joint
operations with the VJ.”4256 It further found that the MUP Staff fulfilled the broader role of
directing and controlling the activities of the RJB units, in particular the PJP and SAJ units,
ensuring that they adhered to the overarching policies and plans, but without replacing their day-to4251
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day command structures.4257 The Trial Chamber attributed the lack of combat orders giving specific
deployment tasks to MUP units to the differences between the organisation and structure of the
MUP and the VJ.4258 It further relied on the minutes of the MUP Staff meeting of 2 December 1998
to conclude that the MUP Staff played a role in the exchange of information between the RJB and
the RDB forces.4259
(i) Submissions of the parties
1299. Luki} argues that the Trial Chamber erred in finding that the MUP Staff had a central role in
planning, organising, and managing the work of the RJB units.4260 He adds that this conclusion
contradicts the Trial Chamber’s further finding that the “chains of reporting and command remained
intact.”4261 Luki} submits that the Trial Chamber ignored evidence showing that the MUP Staff was
not a “MUP organisational unit” and therefore had no ability to command other MUP units.4262 He
claims that the Trial Chamber’s conclusion that there were no combat orders in evidence due to the
differences in organisation and structure between the MUP and the VJ is unreasonable and that in
fact no such orders were ever issued.4263 Luki} also points to the testimony of Radojko Stefanovi},
Chief of the Department for Operations and Training in the Pri{tina Corps in 1999,4264 that he
personally saw no order from the MUP Staff to the SUPs to plan anti-terrorist actions, and argues
that the Trial Chamber’s finding that such an order existed contradicts its conclusion elsewhere in
the Trial Judgement that the SUPs did not plan specific anti-terrorist actions.4265
1300. Luki} also argues that the Trial Chamber erred in concluding that the MUP Staff had a role
in the exchange of information between the RJB and RDB forces.4266 In support of his submission,
Luki} points to the minutes of the MUP Staff meeting of 2 December 1998 recording Ljubinko
Cveti}, Head of the Kosovska Mitrovica SUP,4267 complaining that he was not receiving
information from the RDB Chiefs.4268
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1301. In response, the Prosecution argues that Luki}’s submissions warrant summary dismissal as
they misrepresent either the Trial Chamber’s findings4269 or the evidence.4270 It further contends that
Luki} ignores the Trial Chamber’s finding that the MUP did issue orders for the execution of its
actions during joint operations and that, in the MUP, an officer could be commanded by another
officer of a lower rank.4271 The Prosecution further argues that, contrary to Luki}’s submission, the
Trial Chamber noted Stefanovi}’s evidence but reasonably preferred that of Lazarevi}.4272
Concerning the MUP Staff’s role in the exchange of information, the Prosecution asserts that the
evidence referred to by Luki} in fact supports the Trial Chamber’s finding.4273
(ii) Analysis
1302. The Appeals Chamber finds no merit in Luki}’s contention that the Trial Chamber reached
contradictory findings with respect to the MUP Staff’s role and the chains of reporting and
command within the RJB units.4274 The Trial Chamber considered evidence showing that the MUP
Staff fulfilled its task in planning, organising, and managing the work of the RJB units “without
disturbing the commanding functions of specific unit commanders and their normal chain of
reporting.”4275 It found that the MUP Staff provided “broad directions” to the SUPs and PJP
detachments and required information from them to ensure that their activities were in line with the
overall policy or plan of the MUP.4276 In these circumstances, the Appeals Chamber is satisfied that
the Trial Chamber clearly explained the role of the MUP Staff and the role of specific unit
commanders without any contradiction in its factual findings.
1303. With regard to Luki}’s argument that the Trial Chamber ignored evidence relating to the
MUP Staff’s position within the MUP and its authority over the RJB units,4277 the Appeals
Chamber notes that the Trial Chamber considered Luki}’s submission that the MUP Staff was not
an “organisational unit” of the MUP and that its structure and functioning did not allow it to control
the work of the SUPs within the RJB, or issue orders to them.4278 Although the Trial Chamber did
not specifically cite all the evidence referred to by Luki} on appeal, the Trial Chamber thoroughly
4269
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considered Luki}’s argument in this regard. Consequently, Luki} has failed to demonstrate that the
Trial Chamber erred in its assessment and his submission in this respect is accordingly dismissed.
1304. Moreover, the Appeals Chamber finds unconvincing Luki}’s submission that the Trial
Chamber erred in finding that the differences between the organisation and structure of the MUP
and the VJ explained the lack of MUP combat orders.4279 The Trial Chamber considered the
evidence of Du{ko Adamovi}, a MUP Staff officer and assistant to Luki},4280 that, during joint
operations, the MUP units were provided only with excerpts from maps drawn by the Pri{tina
Corps, without any accompanying orders.4281 It also noted that, according to the evidence of
Miroslav Mijatovi}, Deputy Head of the MUP Staff,4282 the MUP Staff did not issue any decisions
because the MUP units acted on the basis of the map excerpts provided by the Pri{tina Corps.4283
The Trial Chamber noted, however, that the map extracts provided by the VJ did not contain
specific instructions as to how the various actions or attacks were to be carried out by the MUP
units in practice. It therefore concluded that the MUP issued orders for the execution of the various
actions during joint operations.4284 The differences in the organisation and structure of the MUP and
the VJ only reinforced the Trial Chamber’s conclusion.4285 While Luki} provides a different
interpretation of the evidence, he has failed to show that the Trial Chamber’s conclusion was
unreasonable. His submission in this respect is therefore dismissed.4286
1305. There is also no merit in Luki}’s contention that the Trial Chamber erred in finding that the
MUP Staff ordered the SUPs to plan anti-terrorist actions. The Trial Chamber considered
Stefanovi}’s statement that he personally did not see such an order.4287 However, the Trial Chamber
also considered a dispatch authored by Lazarevi}, dated 9 April 1999, according to which the MUP
Staff had issued an order to all the SUPs to “commence planning actions to crush the terrorist
groups that remain in their respective zones of responsibility.”4288 Moreover, the Appeals Chamber
observes that Stefanovi} did not deny the existence of such an order4289 and that, in any event,
4279
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Luki} has failed to explain why the evidence of Stefanovi}, who was Chief of the Department for
Operations and Training in the Pri{tina Corps, is decisive as to whether such an order was issued by
the MUP Staff. Further, the Appeals Chamber can discern no contradiction between the existence of
such an order and the Trial Chamber’s conclusion that the SUPs did not have their own work plans
on “anti-terrorist” actions.4290 The latter finding clearly referred to the SUPs’ routine duties and is
not inconsistent with the finding that on this specific occasion they were requested by the MUP
Staff to commence planning “anti-terrorist” actions.
1306. In addition, the Appeals Chamber notes that in reaching its conclusion the Trial Chamber
also relied on Luki}’s interview with the Prosecution, in which he explained that the main role of
the MUP Staff was to coordinate, plan, and direct the MUP units, primarily in the task of “curbing
terrorism”.4291 In light of the evidence considered by the Trial Chamber, Luki} has failed to show
any error in the Trial Chamber’s finding that the MUP Staff played a central role in planning,
organising, controlling, and directing the work of the various MUP units in Kosovo.4292
1307. Concerning the exchange of information between the RJB and the RDB, the Trial Chamber
considered that, during the MUP Staff meeting of 2 December 1998, Ljubinko Cveti} had
complained that information was not being properly submitted by the RDB.4293 Luki} later
instructed those present at the meeting that he should be notified of problems concerning the
exchange of information with a view to finding a solution.4294 In light of Luki}’s involvement with
this issue, the Appeals Chamber considers that a reasonable trier of fact could have found that the
MUP Staff played a role in the exchange of information.4295
1308. Therefore, the Appeals Chamber dismisses Luki}’s submissions in relation to the MUP
Staff’s authority over the MUP forces in Kosovo.
(c) Presence and activity of paramilitaries in Kosovo
1309. In its assessment of the forces participating in the armed conflict in Kosovo, the Trial
Chamber considered evidence regarding the organs of the MUP, including the PJP, SAJ, and JSO
forces4296 as well as paramilitaries in Kosovo.4297 With regard to the latter, the Trial Chamber
considered evidence concerning the presence and activity in Kosovo during the Indictment period
of several paramilitary groups, such as the “Scorpions”, “Legija”, “Arkan’s Tigers”, and “Wolves
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of the Drina”.4298 The Trial Chamber further considered evidence pertaining to several meetings and
dispatches in which paramilitary groups were discussed.4299 The Trial Chamber also considered
evidence showing that SAJ forces were deployed in Kosovo and that the “Scorpions” were
incorporated into the SAJ.4300
(i) Submissions of the parties
1310. Luki} challenges the Trial Chamber’s assessment of the evidence concerning paramilitary
groups, claiming that these groups were not under MUP authority and that, in any event, they were
not present in Kosovo.4301 He asserts that, while Aleksandar Vasiljevi}, former Deputy Head of the
VJ Security Administration,4302 testified that a group named “Legija” operated in Kosovo, the
investigation conducted by Sergej Perovi}, the former chief of the security organ of the
52nd Artillery Rocket Brigade,4303 confirmed that these allegations were untrue.4304 Luki} submits
that therefore Vasiljevi}’s testimony is unreliable.4305 He also argues that, according to the evidence
presented at trial, the group known as “Arkan Tigers” was dissolved in 1995 and never operated in
Kosovo.4306 Likewise, Luki} maintains that the evidence showed that the group called the “Wolves
of the Drina” did not operate in Kosovo4307 and claims that the Trial Chamber erred in relying on
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the “incorrect and unreliable” evidence of Branko Gaji} regarding the presence of the “Wolves of
the Drina” in Kosovo.4308
1311. Luki} further argues that the Trial Chamber erred in finding that the group known as the
“Scorpions” was incorporated into the SAJ and sent to Kosovo.4309 In this respect, he refers to the
testimony of Goran Stopari}, a former member of the “Scorpions”,4310 who stated that he was in
Kosovo as a member of the SAJ and not the “Scorpions”.4311 Moreover, Luki} contends that the
Trial Chamber erred in relying on Vasiljevi}’s evidence that the “Scorpions” were mentioned at the
meeting of 17 May 1999, asserting that “the term ‘Scorpions’ meant nothing in 1999”.4312
1312. The Prosecution responds that the Trial Chamber properly relied upon the evidence of
Vasiljevi} and Gaji}.4313 With respect to Luki}’s challenges to Vasiljevi}’s testimony, the
Prosecution submits that Luki} merely attempts to substitute his own evaluation of the evidence for
that of the Trial Chamber and thus his challenges should be summarily dismissed.4314 Concerning
Gaji}’s evidence on the presence of the “Wolves of the Drina” in Kosovo, the Prosecution responds
that Luki} merely repeats his trial submissions without articulating any error.4315 Further, the
Prosecution contends that the Trial Chamber considered Luki}’s argument that the “Scorpions” as a
unit ceased to exist in 1998-1999 and reasonably found that former members of that unit were
incorporated into the SAJ.4316
1313. Luki} replies that Vasiljevi}’s evidence should not be relied upon in light of his “propensity
[…] to lie under oath against […] Luki}”4317 and his own statement that his job “in the VJ Security
Service was not to follow the MUP in Kosovo, but rather the VJ.”4318
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(ii) Analysis
1314. Luki}’s assertion that Perovi}’s evidence contradicts that of Vasiljevi} concerning the
presence of a group called “Legija”, commanded by Kovačevi}, a member of the MUP, in the area
of Ðakovica/Gjakova is without merit. The Appeals Chamber notes that when asked about the
context in which the information about “Legija” was provided to him, Vasiljevi} noted that “such
information was also provided by other security organs, not only Perovi}”.4319 Consequently,
Luki}’s reference to evidence purportedly indicating that this information was not given to
Vasiljevi} by Perovi} does not demonstrate an error in the Trial Chamber’s reliance on Vasiljevi}’s
testimony in this regard. His argument is therefore dismissed.
1315. With regard to Luki}’s assertions that “Arkan’s Tigers” did not exist as a group and did not
operate in Kosovo, the Appeals Chamber recalls that the Trial Chamber relied on Gaji}’s testimony
that the “30 members of the group known as Arkan’s Tigers were sent to Kosovo on the authority
of the then RDB Head Rade Markovi}.”4320 In addition, the Trial Chamber relied on the evidence of
Stopari} and Vasiljevi} that “members of Arkan’s Tigers” were incorporated into the JSO4321 and
that the JSO commander “was himself a former member of Arkan’s Tigers”.4322 The Appeals
Chamber does not discern a contradiction between Luki}’s assertion that “Arkan’s Tigers” did not
operate as a unit in Kosovo and the Trial Chamber’s finding that individual members of “Arkan’s
Tigers” were integrated into the JSO. In these circumstances, Luki} has failed to demonstrate an
error in the Trial Chamber’s reliance on the evidence in this regard. Moreover, given the evidence
showing that members of “Arkan’s Tigers” were present in Kosovo,4323 Luki}’s references to
inconclusive evidence such as Momir Stojanovi}’s testimony that he did not obtain information that
a formation called “Arkan’s Tigers” was active in Kosovo4324 and Milivoje Mihajlovi}’s testimony
that journalists based in Pri{tina did not report on “Arkan’s Tigers”,4325 are insufficient to
demonstrate that the Trial Chamber erred in its assessment of the evidence.
1316. The Appeals Chamber observes that the group called the “Wolves of the Drina” is not
mentioned in the Trial Chamber’s assessment of the evidence or in its findings with regard to the
4319

See Aleksandar Vasiljevi}, 19 Jan 2007, T. 8699-8700.
Trial Judgement, vol. 1, para. 739, referring to Branko Gajić, 11 Sep 2007, T. 15379.
4321
See Trial Judgement, vol. 1, para. 739, referring to Exh. P2224, para. 10, Exh. P2600, para. 42. See also Trial
Judgement, vol. 1, para. 686.
4322
Trial Judgement, vol. 1, para. 739, referring to Exh. P2600, paras 33, 40-42. See also Trial Judgement, vol. 1,
paras 686-687.
4323
Trial Judgement, vol. 1, para. 687, referring to Exh. P2600, paras 40-42. In addition, the Trial Chamber also
received evidence that “Arkan’s men” were present at the Grand Hotel, where the “information centre” of the 3rd Army
and the Pri{tina Corps Command was then located (see Trial Judgement, vol. 1, para. 600, referring to Adnan Merovci,
16 Jan 2007, T. 8433–8434).
4324
Luki}’s Appeal Brief, paras 111. See also, Luki}’s Closing Brief, para. 346.
4325
Luki}’s Appeal Brief, para. 112.
4320
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underlying crimes and that none of the crimes for which Luki} was convicted were attributed to this
paramilitary group.4326 Therefore, Luki}’s submissions with regard to the presence of the “Wolves
of the Drina” in Kosovo are incapable of disturbing any of his convictions and are summarily
dismissed.4327
1317. The Appeals Chamber notes that the Trial Chamber found that, in early 1999, the
“Scorpions”, which were formerly associated with the RDB,4328 were incorporated into the SAJ4329
and that following the killing of “at least a dozen civilians” by former members of the “Scorpions”
in Podujevo/Podujeva,4330 their unit was withdrawn from Kosovo.4331 It further found that,
nonetheless, approximately 15 days after the Podujevo/Podujeva incident, individual former
members of the “Scorpions” who were involved in the killings were redeployed in Kosovo.4332
Although Luki} contends that the Trial Chamber erroneously concluded that the “Scorpions” were
incorporated into the SAJ and sent to Kosovo,4333 he accepts that individual former members of the
“Scorpions” were reservists of the SAJ4334 and that Stopari} and other former members of the
“Scorpions” were in Kosovo as members of the SAJ and not of the “Scorpions”.4335 Luki} also
suggests that the perpetrators of the Podujevo/Podujeva killing were SAJ reservists.4336 In light of

4326

See Trial Judgement, vol. 2.
See Luki}’s Appeal Brief, paras 113-119.
4328
Trial Judgement, vol. 1, paras 677.
4329
Trial Judgement, vol. 1, paras 677, 687, 731, 737.
4330
Trial Judgement, vol. 2, para. 1173.
4331
Trial Judgement, vol. 1, paras 731, 741.
4332
Trial Judgement, vol. 1, para. 731.
4333
Luki}’s Appeal Brief, para. 255. Luki} also challenges the Trial Chamber’s finding that SAJ forces were deployed
in Kosovo, asserting that the reason that the Trial Chamber relied on a document from the 3rd Army, and not on a
document by the MUP Staff, is that there is no MUP document in support of this finding (Luki}’s Appeal Brief,
para. 254). In reaching this finding, the Trial Chamber relied not only on a document prepared by the 3rd Army Forward
Command Post on 2 October 1998, but also on Joksi}’s testimony that SAJ personnel were stationed in a privately
owned company in Kosovo Polje/Fushë Kosova (Trial Judgement, vol. 1, para. 730). Luki}’s submission lacks
explanation as to why the Trial Chamber erred in relying on this evidence. His submission is thus dismissed.
4334
Luki}’s Appeal Brief, para. 104.
4335
Luki}’s Appeal Brief, para. 105.
4336
Luki}’s Appeal Brief, para. 256. In this context, Luki} enumerates five “crucial facts” which the Trial Chamber
allegedly ignored: (a) that the perpetrators of the Podujevo killing – albeit being SAJ reservists – carried out these
killing in the absence of any orders to do so by police superiors; (b) “police superiors were very irate at the Podujevo
shooting” and thus the “Scorpions” were sent out of Kosovo; (c) MUP personnel offered assistance to victims of the
Podujevo incident and conducted an investigation; (d) the perpetrators of the Podujevo killings were arrested and tried;
and (e) there is no evidence the crimes were committed by the “SAJ reserve component made up of former ‘Scorpions’”
after their redeployment in Kosovo (Luki}’s Appeal Brief, para. 256; contra Prosecution’s Response Brief (Luki}),
para. 116). He further contests the Trial Chamber’s finding that the Podujevo/Podujeva incident was discussed in the
meeting of 16 May 1999, arguing that since it was “immediately processed (criminal report was filed by the MUP, all
members of the reserve forces were withdrawn etc.)”, there was no reason to discuss it any further (Luki}’s Appeal
Brief, paras 124-125). The Appeals Chamber notes that none of these assertions contradict the Trial Chamber’s finding
that former members of the Scorpions were incorporated into the SAJ. As Luki} fails to point to a specific finding that
he challenges, the Appeals Chamber dismisses his argument.
4327
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the above, the Appeals Chamber finds no inconsistency between Luki}’s submissions and the Trial
Chamber’s findings. Luki} thus has failed to point to an error on the part of the Trial Chamber.4337
(d) Summarily dismissed submissions
1318. The Appeals Chamber notes that a number of Luki}’s submissions, challenging the Trial
Chamber’s findings in relation to the MUP Staff’s structure and authority are clearly irrelevant,4338
misrepresent the challenged factual findings,4339 fail to articulate an error therein,4340 or fail to

4337

Similarly, Luki}’s contention that the Trial Chamber erred in relying on Vasiljevi}’s evidence that at the meeting of
17 May 1999 information about the “Scorpions” was discussed because the Scorpions did not exist as a unit at that time
(Luki}’s Appeal Brief, para. 121) is unpersuasive. The Appeals Chamber finds that a reasonable trier of fact coud have
relied on Vasiljevi}’s evidence, even if the official formation of the “Scorpions” was no longer in place at the time.
Luki} also argues that the Trial Chamber “misquoted” Vasiljevi} in relation to “the meeting held with Milo{evi} on
17.5.1999” and adds that Vasiljevi} testified that “Pavkovi} reported the number of unidentified bodies in Kosovo” on
the meeting of 16 May 1999 and not that of 17 May 1999 (Luki}’s Appeal Brief, para. 126, referring to Trial
Judgement, vol. 3, para. 576). Luki} also submits that Vasiljevi} testified that Milo{evi}, and not Luki}, rejected a
suggestion raised by Ojdani} and Pavkovi} to establish “a ‘joint state commission’ to examine what was occurring in
Kosovo” (Luki}’s Appeal Brief, para. 127, referring to Trial Judgement, vol. 3, para. 741 (the Appeals Chamber
understands that the correct reference should be to para. 739). With regard to these submissions, the Appeals Chamber
finds that Luki} is challenging findings on which his conviction does not rely. These submissions are hence dismissed.
4338
Luki}’s Appeal Brief, paras 407-415, referring to Trial Judgement, vol. 3, paras 542-544, 557, 575-576, 579-583,
585, 591-594 (Luki} challenges findings on the presence and activity of paramilitaries in Kosovo that were made in
relation to the criminal responsibility of other accused in the Milutinovi} et al. case, arguing that the Trial Chamber
“misquoted” the evidence and, in particular, Gaji}’s evidence. These submissions are dismissed as they do not
challenge findings on which Luki}’s conviction relies). See also, Luki}’s Appeal Brief, para. 416, referring to Trial
Judgement, vol. 3, paras 609, 611, 615-616, 623-626, 718-719, 735, 765-766, 772-775, 778-786, 788, 808, 815, 838,
848, 853-856, 859, 885, 922-925, 928, 932.
4339
Luki}’s Appeal Brief, paras 248-249 (submitting that the Trial Chamber “failed to comprehend the evidence and
organizational structure” of the Serbian authorities, erred in “finding that the influence of Milosevic [sic] over the
organs/institutions was based exclusively on his charisma” (Luki}’s Appeal Brief, para. 248), and misperceived the
powers of Milosevic. In these submissions, Luki} misrepresents the Trial Judgement (see Trial Judgement, vol. 1,
paras 284-285) and fails to show the relevance of the challenged findings to his conviction). Luki}’s Appeal Brief,
paras 132, 134, 454 (contesting the Trial Chamber’s reliance on Cveti}’s evidence with respect to the meeting of
17 March 1999, and asserting that the Trial Chamber ignored evidence given by Cveti} during his cross-examination
and by Vojnovi} and Gavrani}, “who stated that there was no meeting on that day and that they never heard Luki}
mention volunteers.” Luki} misrepresents the Trial Judgement as the Trial Chamber explicitly considered this evidence
(Trial Judgement, vol. 1, para. 744). He merely repeats his trial submissions without showing any error). Luki}’s
Appeal Brief, para. 561 (misrepresenting the Trial Judgement by submitting that the Trial Chamber “disregarded” that
@ivko Trajkovi} was not a member of the MUP Staff (see Trial Judgement, vol. 3, para. 960)).
4340
Luki}’s Appeal Brief, para. 558 (submitting that during his testimony Cveti} was not presented with the Decision of
16 June 1998 and that he was neither a MUP Staff member nor a professional police officer); Luki}’s Appeal Brief,
para. 691 (arguing that the Trial Chamber erroneously relied on “Pavkovi}’s report of 4.6.1999”). Luki}’s Appeal Brief,
para. 128 (with regard to Luki}’s submission that the Trial Chamber “misquoted” the content of the MUP Staff meeting
of 17 February 1999 when it noted that Stojilkovi} gave an instruction to engage volunteers carefully, the Appeals
Chamber notes that it does not discern a contradiction between Luki}’s contention and the Trial Judgement in this
respect (see Trial Judgement, vol. 1, para. 742, referring to Exh. P1990). Further, Stojiljkovi} was recorded as giving
instructions to “approach and engage volunteers carefully, linking their engagement through the reserve police force
when assessed as necessary” (Exh. P1990, p. 3)). Luki}’s Appeal Brief, paras 129-130 (Luki}’s contention that a
dispatch sent by Stojiljkovi} was sent to all Serbian SUPs and not only the Kosovo SUPs, indicating that, contrary to
the Trial Chamber’s interpretation, the objective of the dispatch was to prevent volunteers and paramilitaries from
“operating in war circumstances”, fails to demonstrate an error on the part of the Trial Chamber. The Trial Chamber
noted that the dispatch was sent to “the heads of the Kosovo SUPs, MUP Staff, and other MUP organs” (Trial
Judgement, vol. 1, para. 742)).
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explain how the alleged errors resulted in a miscarriage of justice.4341 Consequently, these
submissions are summarily dismissed.
(e) Conclusion
1319. In view of the foregoing, the Appeals Chamber dismisses Luki}’s arguments in relation to
the MUP structure.4342
3. The role of the MUP Staff in planning and coordinating joint operations of the MUP and the VJ
(a) Coordination in planning joint VJ and MUP operations in 1998
1320. In reaching its conclusion that the MUP Staff played a central role in planning joint
operations of the MUP and the VJ prior to and during the NATO air campaign,4343 the Trial
Chamber noted the testimony of Ljubinko Cveti}, former Head of the Kosovska Mitrovica SUP.4344
Cveti} ascribed a central role to the MUP Staff in planning how particular MUP units were to be
deployed in Kosovo as part of the “anti-terrorism” plan.4345 The Trial Chamber found that, in 1998,
Milan \akovi}, the person then responsible within the Pri{tina Corps Command for ensuring
coordination between the VJ and the MUP during combat operations, attended coordination
meetings with MUP organs, including with Du{ko Adamovi}, a MUP Staff officer, and Obrad
Stevanovi}, the overall head of the PJP.4346 The Trial Chamber considered Adamovi}’s denial that
neither he nor the MUP Staff had a role in the formulation of plans or in preparing operation maps
for joint actions with the VJ.4347 However, it decided to rely on \akovi}’s evidence that “he could
not have planned the joint MUP/VJ actions and drafted the corresponding maps without the help of
Adamovi}”,4348 thus finding \akovi} “more reliable on this issue”.4349 Notwithstanding this finding,

4341

Luki}’s Appeal Brief, paras 684-690 (asserting that the Trial Chamber erroneously relied on Exhibits P1458 and
P1459. The Trial Chamber discussed Exh. P1458 and Exh. P1459 in the context of its finding that the re-subordination
of the MUP to the VJ never took place (Trial Judgement, vol. 1, paras 1175, 1182-1183, 1189). The Appeals Chamber
notes that Luki} also refers to Trial Judgement, vol. 3, paras 757, 848 (see Luki}’s Appeal Brief, fns. 993, 997).
Nevertheless, none of these paragraphs refers to Luki}’s criminal responsibility). Luki}’s Appeal Brief, para. 148,
referring to Trial Judgement, vol. 1, para. 926 (asserting that the Trial Chamber erred in relying on Richard Ciaglinski’s
evidence that Mijatovi}, Luki}’s deputy, “was in the chain of command of the MUP”).
4342
Dismissing, in relevant part, Luki}’s sub-grounds D(3), H, I(4), K, P(1), P(4)(a)-(b), P(7), and O(1)(e).
4343
Trial Judgement, vol. 3, para. 1012.
4344
Trial Judgement, vol. 1, para. 661.
4345
Trial Judgement, vol. 3, para. 970, referring to Ljubinko Cveti}, 7 Dec 2006, T. 8074-8075.
4346
Trial Judgement, vol. 1, para. 1026. See also ibid., vol. 1, para. 666.
4347
Trial Judgement, vol. 3, para. 974, referring to Du{ko Adamovi}, 10 Apr 2008, T. 25097.
4348
Trial Judgement, vol. 3, para. 974, referring to Milan Ðakovi}, 19 May 2008, T. 26397, Trial Judgement, vol. 1,
para. 1027.
4349
Trial Judgement, vol. 3, para. 974.
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the Trial Chamber found that other parts of Adamovi}’s testimony demonstrated that the MUP Staff
was involved in the planning of joint operations.4350
1321. Luki} challenges the Trial Chamber’s conclusion that the MUP Staff had a central role in
planning the deployment of MUP units in Kosovo as part of the implementation of the “antiterrorism” plan.4351 He submits that, in reaching this conclusion, the Trial Chamber erroneously
relied on Cveti}’s conjecture, while ignoring other contradictory parts of his testimony concerning
the role of the Joint Command.4352 Further, he asserts that, in assessing the role of the MUP Staff,
the Trial Chamber failed to take into consideration its own finding that the MUP Staff did not plan
the actions of the PJP units.4353
1322. Luki} also avers that the Trial Chamber incorrectly found that Adamovi} took part in
drafting plans for joint operations. He asserts that the evidence shows that Adamovi} merely
provided information about the location of the MUP forces.4354 He further submits that, contrary to
the Trial Chamber’s finding, Adamovi}’s testimony demonstrates that no joint actions were planned
at, or involved, the MUP Staff4355 and that there were only one or two meetings attended by
Ðorđevi}, Stevanovi}, and military officers where the Plan for Combating Terrorism as a whole
was presented.4356 Luki} further contests the Trial Chamber’s reliance on Ðakovi}’s evidence,
arguing that the Trial Chamber failed to take into account statements \akovi} made in crossexamination.4357
1323. In response, the Prosecution submits that none of Luki}’s arguments show that the Trial
Chamber reached unreasonable conclusions.4358 Specifically, the Prosecution argues that Luki} fails

4350

Trial Judgement, vol. 1, para. 1027.
Luki}’s Appeal Brief, paras 564-568, referring to Trial Judgement, vol. 3, paras 970, 973-975.
4352
Luki}’s Appeal Brief, paras 564-565, referring to Ljubinko Cveti}, 7 Dec 2006, T. 8075.
4353
Luki}’s Appeal Brief, para. 331, referring to Trial Judgement, vol. 1, para. 1032. See also Luki}’s Appeal Brief,
paras 328, 358, referring to Trial Judgement, vol. 1, paras 1021, 1027, Milan \akovi}, 20 May 2008, T. 26522,
Exh. 6D1647.
4354
Luki}’s Appeal Brief, para. 326, referring to Trial Judgement, vol. 1, para. 1026, Exh. 6D1613, paras 17-18,
Exh. 6D1606, para. 24, Du{ko Adamovi}, 8 Apr 2008, T. 24968-24969, 24981, Miroslav Mijatovi}, 12 Feb 2008,
T. 22190-22191, Dragan Zivaljevi}, 3 Apr 2008, T. 24820-24821.
4355
Luki}’s Appeal Brief, paras 327, 568, referring to Exh. 6D1613, paras 18, 31-34.
4356
Luki}’s Appeal Brief, para. 568, referring to Trial Judgement, vol. 3, para. 975, Du{ko Adamovi}, 8 Apr 2008,
T. 24976-24977, Exh. 6D1613 (witness statement), paras 17, 31-34, Miroslav Mijatovi}, 12 Feb 2008, T. 22197-22198,
and arguing that Adamovi}’s testimony is corroborated by Mijatovi}.
4357
Luki}’s Appeal Brief, para. 567, referring to Milan Ðakovi}, 20 May 2008, T. 26514, 26518, 26522-26523,
26526-26527.
4358
Prosecution’s Response Brief (Lukić), paras 244, 267-270, 329, referring to the Trial Judgement, vol. 1,
paras 1026-1027, 1034, ibid., vol. 3, paras 973, 975. See also Prosecution’s Response Brief (Lukić), paras 327-329.
4351
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to show that the Trial Chamber was unreasonable in relying on the evidence of Cveti}, Ðaković,
and Adamović.4359
1324. The Appeals Chamber finds no contradiction between Cveti}’s testimony that the MUP
Staff adopted plans on the deployment of MUP units in countering terrorism4360 and his evidence
that the Joint Command was also involved in such planning by coordinating the VJ and the
MUP.4361 The involvement of the MUP Staff in charge of MUP units did not preclude the
involvement of the Joint Command coordinating the MUP and the VJ. Luki}’s contention in this
regard is therefore dismissed.
1325. The Appeals Chamber further finds unpersuasive Luki}’s assertion that, in assessing the role
of the MUP Staff, the Trial Chamber failed to take into consideration its own finding that the MUP
Staff did not plan the actions of the PJP units. Contrary to Luki}’s submission, by noting that a
Pri{tina Corps order on joint operations was sent, inter alia, to the “‘Republic of Serbia MUP PJP
Command’, which usually planned the actions of the PJP units,”4362 the Trial Chamber did not find
that the MUP Staff was not involved in the planning of these operations. This is congruent with the
Trial Chamber’s conclusion that the MUP Staff did not replace the day-to-day command structures
within the MUP, but had a broad role in directing and controlling PJP commanders and their
subordinate units, ensuring that they acted in accordance with overarching policies and plans.4363
1326. The Appeals Chamber also finds no merit in Luki}’s argument that the Trial Chamber erred
in finding that Adamovi}, a MUP Staff officer, took part in drafting plans for joint operations. The
Trial Chamber rejected Adamovi}’s insistence that the MUP Staff did not participate in such
planning,4364 noting his testimony that he provided information to the VJ about the MUP units that
were to participate in joint operations,4365 and his evidence that, before operations were conducted,
meetings were held at the MUP Staff during which the VJ and the MUP discussed the plan for
carrying out “anti-terrorist” actions.4366 Contrary to Luki}’s argument, the Appeals Chamber does
not consider the Trial Chamber’s description of the evidence to be flawed, including with regard to
the frequency of these planning meetings. The Trial Chamber concluded that “by providing the
4359

Prosecution’s Response Brief (Lukić), paras 267-268, 270, 322, 325, referring to Trial Judgement, vol. 1,
paras 1026-1027.
4360
Trial Judgement, vol. 3, para. 970, referring to Ljubinko Cveti}, 7 Dec 2006, T. 8074-8075.
4361
Ljubinko Cveti}, 7 Dec 2006, T. 8075.
4362
Trial Judgement, vol. 1, para. 1032, referring to Exh. P1427, p. 4.
4363
Trial Judgement, vol. 3, para. 1012. See also ibid., vol. 3, para. 995.
4364
Trial Judgement, vol. 1, para. 1027, referring to Du{ko Adamovi}, 8 Apr 2008, T. 24981; Trial Judgement, vol. 3,
para. 974, referring to Du{ko Adamovi}, 10 Apr 2008, T. 25097.
4365
Trial Judgement, vol. 1, para. 1027; ibid., vol. 3, para. 974, referring to Du{ko Adamovi}, 9 Apr 2008, T. 25067,
25071.
4366
Trial Judgement, vol. 1, para. 1027, referring to, inter alia, Duško Adamović, 8 Apr 2008, T. 24979–24981, ibid.,
9 Apr 2008, T. 25063, 25067, 25071, 25077, 25087, ibid., 10 Apr 2008, T. 25097, Exh. 6D1613, paras 17, 31.
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Priština Corps Command with information about the MUP units that were to participate in the joint
operations, the MUP Staff participated in the planning of these operations.”4367 The Appeals
Chamber finds that Luki} has failed to demonstrate that the Trial Chamber committed an error in its
interpretation of the evidence.
1327. Moreover, the Trial Chamber considered Ðakovi}’s testimony that he could not have
planned the joint MUP and VJ actions and drafted the corresponding maps without the assistance of
Adamovi}.4368 The portions of Ðakovi}’s testimony referred to by Luki} do not undermine this part
of his statement.4369 Consequently, Luki} has failed to demonstrate any error in the Trial Chamber’s
reliance on Ðakovi}’s testimony.4370
1328. Consequently, Luki}’s arguments regarding the coordination in planning joint VJ and MUP
operations in 1998 are dismissed.
(b) Meetings held in 1999 and the elaboration of large-scale plans
1329. The Trial Chamber concluded that the period between January and March 1999 was devoted
to planning the major joint VJ and MUP operations which were to commence from the latter part of
March 1999.4371 In particular, the Trial Chamber found that the VJ and the MUP communicated and
exchanged information during the elaboration of the Grom 3 plan, pursuant to which three major
operations

were to

Mališevo/Malisheva.

4372

be carried

out

in

the areas
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Kosovo,

Drenica,

and

In reaching this conclusion, the Trial Chamber relied on a Pri{tina Corps

Command order of 16 February 1999,4373 Lazarevi}’s testimony,4374 and the minutes of a MUP
Staff meeting held on 17 February 1999.4375 The Trial Chamber found that this evidence, together
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Trial Judgement, vol. 1, para. 1027.
Trial Judgement, vol. 3, para. 974, referring to Milan Ðakovi}, 19 May 2008, T. 26397.
4369
See Luki}’s Appeal Brief, para. 567, and references therein.
4370
See Trial Judgement, vol. 3, para. 974.
4371
Trial Judgement, vol. 1, para. 1017.
4372
Trial Judgement, vol. 1, para. 1015.
4373
Trial Judgement, vol. 1, para. 1015, referring to Exh. P2808, p. 4, a Pri{tina Corps Command order of
16 February 1999 for the elimination of Albanian “terrorist” forces in the areas of Malo Kosovo, Drenica, and
Mališevo/Malisheva, listing tasks that were to be carried out by Pri{tina Corps units in coordination with the MUP
forces. The Appeals Chamber notes that Luki} argues that the Trial Chamber erroneously referred to an order issued by
Lazarevi} on 16 February 1999 as “the Grom 3 Order”, although the Grom 3 order was issued on 7 February 1999
(Luki}’s Appeal Brief, para. 342, referring to Trial Judgement, vol. 1, paras 1014-1015, Exh. 5D249,
Vladimir Lazarevi}, 8 Nov 2007, T. 17905). However, the Appeals Chamber is of the view that this has no effect on the
Trial Chamber’s findings.
4374
Trial Judgement, vol. 1, para. 1015, citing Vladimir Lazarević, 8 Nov 2007, T. 17917, testifying that when the order
of 16 February 1999 was prepared within the Priština Corps Command, “the operative organs of the Corps Command
achieved co-ordination with the people dealing with planning in the MUP in order to have co-ordination and coordinated action.”
4375
Trial Judgement, vol. 1, para. 1015, citing Exh. P1990, p. 1, which records Luki}’s statement that the MUP Staff
“plan[ned] […] to carry out three mopping up operations in the Podujevo, Dragobilja and Drenica areas”, but was
waiting for an order to do so. The Trial Chamber further noted that the minutes of the meeting indicated that “tasks and
4368
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with the minutes of a MUP Staff meeting of 21 December 1998, supported the conclusion that the
MUP also prepared plans for “anti-terrorist” actions at the beginning of 1999.4376 In addition, the
Trial Chamber found that, at the beginning of April 1999, when the Pri{tina Corps issued the
Grom 4 order, the MUP also devised plans for action4377 and that several joint operations carried out
in mid-April 1999 “appear[ed] to have been conducted in furtherance” of the plans elaborated by
the MUP and the VJ.4378
1330. Luki} contends that no MUP representative participated in “key elements” of the planning
of joint VJ and MUP operations. He submits that, contrary to the Trial Chamber’s finding, the
Pri{tina Corps Command order of 16 February 1999 merely sets out details of actions decided in
advance by the higher command and that, based on Lazarevi}’s testimony, coordination with the
MUP took place only after the order was issued.4379 In relation to the MUP Staff meeting of
17 February 1999, Luki} argues that the Trial Chamber did not rely on the official minutes of the
meeting4380 and misquoted the evidence.4381
1331. Luki} further argues that the Trial Chamber erroneously found that the period between
January and March 1999 was devoted to planning the major joint VJ and MUP operations which
were to commence from the latter part of March 1999.4382 He contends that none of the VJ orders
cited by the Trial Chamber dated before March 19994383 and indeed that no evidence shows that the
MUP Staff participated in any manner in the planning and execution of the joint operations.4384
Finally, Luki} avers that the Trial Chamber’s finding that several joint operations carried out in
mid-April 1999 “appear to have been conducted in furtherance of the plans elaborated by the MUP
and the VJ at the beginning of April 1999” shows that no evidence demonstrated that there was any
plan prepared by the MUP.4385 With regard to joint operations conducted in the latter part of
March 1999 and in mid-April 1999, Luki} argues that all the orders assigning tasks to the police
were issued by the VJ.4386

activities” relating to anti-terrorist actions had been determined at the “annual meetings” (Trial Judgement, vol. 1,
para. 1016, citing Exh. P1990, p. 1).
4376
Trial Judgement, vol. 1, para. 1016.
4377
Trial Judgement, vol. 1, paras 1019, 1021.
4378
Trial Judgement, vol. 1, para. 1022.
4379
Luki}’s Appeal Brief, paras 343-345, referring to Trial Judgement, vol. 1, para. 1015, Exh. 5D249,
Vladimir Lazarevi}, 8 Nov 2007, T. 17905-17907, Radojko Stefanovi}, 5 Feb 2008, T. 21654-21655.
4380
Luki}’s Appeal Brief, para. 347.
4381
Luki}’s Appeal Brief, paras 347-348, 350, referring to Exh. P1990. See also Appeal Hearing, 14 Mar 2013,
AT. 566-567.
4382
Luki}’s Appeal Brief, paras 351-352.
4383
Luki}’s Appeal Brief, para. 351.
4384
Luki}’s Appeal Brief, paras 353, referring to Exh. P2808. See also Luki}’s Appeal Brief, paras 284, 345, 357-358.
4385
Luki}’s Appeal Brief, para. 357, citing Trial Judgement, vol. 1, para. 1022 (emphasis added).
4386
Luki}’s Appeal Brief, para. 352, referring to Exh. P2067, Exh. P2808, Exh. 4D147, Exh. 4D332, Exh. 5D243,
Exh. 5D245. See also Luki}’s Appeal Brief, para. 354, referring to Trial Judgement, vol. 1, paras 1012-1022,
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1332. The Prosecution responds that Luki}’s submissions should be dismissed as he ignores the
Trial Chamber’s relevant findings4387 and fails to show that the Trial Chamber’s interpretation of
the evidence was unreasonable.4388
1333. The Appeals Chamber finds no error in the Trial Chamber’s finding that the VJ and the
MUP exchanged information during the planning of the operations in the areas of Malo Kosovo,
Drenica, and Mališevo/Malisheva. Contrary to Luki}’s submission, Lazarevi}’s testimony clearly
suggests that there was already coordination between the VJ and the MUP in preparation of the
Pri{tina Corps Command order of 16 February 1999.4389 The Trial Chamber also noted that the
order identified specific MUP units with which VJ units were to act in coordination, which further
indicates that exchange of information between the VJ and the MUP had taken place before the
issuance of the order. 4390 Luki}’s arguments are therefore dismissed.
1334. Regarding the reliability of the minutes of the MUP Staff meeting of 17 February 1999,
Luki} has shown neither that the minutes were not an official record of the meeting, nor that the
purported lack of official status makes them unreliable. Further, contrary to Luki}’s assertion, the
Trial Judgement correctly captures the content of the relevant portion of the minutes, in which
Luki} is recorded as referring to measures taken against “terrorist activities”, including an
engagement of the police and the VJ in the Podujevo area, and mentioning in this context the
“annual meetings” which determined “further tasks and activities”.4391
1335. The Appeals Chamber further finds that, contrary to Luki}’s assertion, the Trial Chamber’s
finding that the period between January and the beginning of March 1999 was devoted to planning
major VJ and MUP joint operations was based on evidence originating prior to March 1999. In this
regard, the Trial Chamber relied on the Pri{tina Corps Command order of 16 February 1999 as well
as on MUP Staff meetings at the end of December 1998 and in February 1999, which indicated that
the MUP was also conducting the corresponding planning for “anti-terrorist” actions in the
beginning of 1999.4392 The Trial Chamber also analysed a “template order” corresponding to the
contents of the 16 February 1999 order, which was prepared by the Pri{tina Corps Command to
Exh. 3D690, Exh. 4D332, Exh. 5D249, Exh. P2808, Exh. P2072, Exh. 6D1465, Exh. 6D1465, Exh. P1483,
Exh. 5D175, Exh. P1966, Exh. P2031, Exh. P1967, Exh. P2015, Exh. P1968, Exh. P3049, Exh. P1969, Exh. P2003,
Exh. P19970, Exh. P1971, Exh. P1972, Exh. P1973, Exh. P1974, Exh. P1975, Exh. P1976, Exh. P1977, Exh. 6D136,
Exh. 6D704, Exh. 6D705, Exh. 6D709, Exh. 6D710, Exh. 6D712, Exh. P2011, Exh. P2014, Exh. P1503, Vladimir
Lazarevi}, 8 Nov 2007, T. 17905.
4387
Prosecution’s Response Brief (Lukić), paras 244, 270.
4388
Prosecution’s Response Brief (Lukić), paras 278-280.
4389
Trial Judgement, vol. 1, para. 1015, referring to Vladimir Lazarević, 8 Nov 2007, T. 17917. See also Vladimir
Lazarević, 8 Nov 2007, T.17905-17919.
4390
Trial Judgement, vol. 1, para. 1015, referring to Exh. P2808.
4391
See Exh. P1990, p. 1. See also Trial Judgement, vol. 1, para. 1016.
4392
Trial Judgement, vol. 1, paras 1015-1016, 1039, referring to Exh. P1990, Exh. P1991.
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assist the MUP personnel in producing a similar document within the MUP.4393 The Appeals
Chamber further notes that the Trial Chamber referred to the orders issued by the VJ in March 1999
for implementation of specific joint operations as evidence of the realisation of the planned
operations, rather than their planning phase.4394 Indeed, the Trial Chamber held that the areas
specified in those implementation orders corresponded to the three areas identified in the
16 February 1999 order of the Pri{tiana Corps and those referred to by Luki} in the MUP Staff
meeting of 17 February 1999.4395 Luki}’s arguments are thus dismissed.
1336. Finally, the Appeals Chamber turns to Luki}’s contention that no evidence suggested that
there was any plan prepared by the MUP, or with the MUP Staff involvement, for the joint
operations carried out in mid-April 1999. Contrary to his assertion, the Trial Chamber explicitly
referred to a meeting of 4 April 1999, attended by Obrad Stevanović, Lukić, all the Kosovo SUP
chiefs, PJP commanders, and SAJ and JSO commanders, at which Stevanović ordered that “plans
on how to control the territory” be prepared and that “co-operation with the VJ through the
commander on the ground” be conducted.4396 The Trial Chamber also cited a document issued by
the Priština Corps Command on 9 April 1999, according to which the MUP Staff “issued an order
to all Secretariats of the Interior to commence planning actions to crush the terrorist groups that
remain in their respective zones of responsibility”.4397 Luki}’s argument thus fails.
1337. For the reasons set out above, Luki}’s arguments regarding meetings held in 1999 and the
elaboration of large-scale plans are dismissed.
(c) Coordination in planning joint VJ and MUP operations in 1999
1338. The Trial Chamber found that “before the major joint VJ and MUP operations were
conducted at the end of March to mid-April 1999, the two bodies co-ordinated their respective plans
and activities” and that “[d]epending upon the operation, either the MUP plan or the VJ plan
prevailed.”4398 In reaching this conclusion, the Trial Chamber relied, inter alia, on the evidence of
Radojko Stefanovi}, Chief of the Department for Operations and Training in the Pri{tina Corps
in 1999,4399 Dragan @ivaljevi}, Commander of the PJP 122nd Intervention Brigade,4400 and
Lazarevi} who testified on the process of preparing and planning joint operations, which included
the receipt of map excerpts from the VJ by the MUP for the purpose of coordinating joint
4393

Trial Judgement, vol. 1, para. 1039, referring to Exh. 6D716, Milan Ðakovi}, 19 May 2008, T. 26390.
Trial Judgement, vol. 1, para. 1017, and the evidence cited therein.
4395
Trial Judgement, vol. 1, para. 1017.
4396
Trial Judgement, vol. 1, para. 1021, citing Exh. P1989, p. 4.
4397
Trial Judgement, vol. 1, para. 1021, citing Exh. 5D476, p. 1.
4398
Trial Judgement, vol. 1, para. 1041. See also ibid., vol. 1, paras 1033-1040.
4399
Trial Judgement, vol. 1, para. 1026.
4394
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operations.4401 The Trial Chamber also examined orders by the Pri{tina Corps and the 3rd Army,
including 16 orders with the heading “Joint Command”. Based on the dates and content of these
documents, the Trial Chamber found that the planning process of the joint operations concerned
included coordination with the MUP.4402 Having considered further testimonial and documentary
evidence, the Trial Chamber concluded that “[i]t had become standard practice for MUP and VJ
representatives to hold co-ordination meetings before finalising plans for and conducting joint
operations.”4403 In addition, the Trial Chamber found that in 1999, as in 1998, the MUP “issued
orders in some form, as the Joint Command orders did not contain specific instructions regarding
how the various actions or attacks were, in practice, to be carried out.”4404
1339. Luki} argues that the Trial Chamber erroneously found that MUP and VJ representatives
regularly held coordination meetings prior to joint operations.4405 In particular, he challenges the
Trial Chamber’s assessment of: (i) the 16 “Joint Command” orders; (ii) Stefanovi}’s testimony; and
(iii) MUP orders for the execution of joint operations. The Appeals Chamber will consider these
arguments in turn.
(i) The 16 “Joint Command” orders
1340. Luki} contends that the fact that the 16 orders referred to by the Trial Chamber as bearing
the Joint Command heading as well as an order issued by the Pri{tina Corps to conduct a joint
action in the Bajgora sector around 25 April 19994406 did not contain tasks for the MUP units shows
that there were no coordination meetings prior to joint operations4407 and that the orders were not
sent to the MUP units.4408
1341. In relation to a “Joint Command” order concerning a joint operation in the
Podujevo/Podujeva area, Luki} argues that the Trial Chamber erred in its analysis of a document
authored by Lazarevi},4409 asserting that “[h]ad a MUP representative participated in the planning,
the MUP units would have been listed in accordance with the formation structure to which they
4400

Trial Judgement, vol. 1, para. 669.
Trial Judgement, vol. 1, paras 1033-1036, 1039.
4402
Trial Judgement, vol. 1, paras 1037-1038, 1040.
4403
Trial Judgement, vol. 1, para. 1151. See also ibid., vol. 1, paras 1039, 1041.
4404
Trial Judgement, vol. 1, para. 1042. See also ibid., vol. 1, para. 1029.
4405
Luki}’s Appeal Brief, para. 317(a), citing Trial Judgement, vol. 1, para. 1151.
4406
See Trial Judgement, vol. 1, para. 1040.
4407
Luki}’s Appeal Brief, para. 317(a), referring to Trial Judgement, vol. 1, para. 1151. See also Luki}’s Appeal Brief,
para. 317(g), referring to Trial Judgement, vol. 1, para. 1040, Exh. P1975.
4408
Luki}’s Appeal Brief, para. 313, referring to Miroslav Mijatovi}, 13 Feb 2008, T. 22290, Du{ko Adamovi},
9 Apr 2008, T. 25062, Du{an Gavrani}, 19 Feb 2008, T. 22723, Milo{ Vojnovia~, 12 Mar 2008, T. 24189,
Exh. 6D1606, para. 41.
4409
Luki}’s Appeal Brief, paras 335-336, referring to Trial Judgement, vol. 1, para. 1037, Exh. 6D1416. Luki} seems to
have mistakenly identified the evidence he is referring to as a “3rd Army Order” while it is in fact a Pri{tina Corps
Command order issued on 18 March 1999 (See Exh. 6D1416).
4401
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belonged”.4410 He also argues that there is a contradiction between this document and Lazarevi}’s
testimony that the MUP conducted its own planning for the operations and that, prior to the
issuance of orders for the execution of these operations, the VJ and the MUP conducted “specific
co-ordination”.4411 Finally, Luki} contends that the Trial Chamber ignored evidence showing that
the first contact between the MUP and the VJ representatives occurred only at the final stage of
entering decisions on the maps, after the orders had been prepared by VJ commanders.4412
1342. In response, the Prosecution contends that Luki}’s arguments ignore the Trial Chamber’s
reasonable findings that the VJ and the MUP coordinated their actions before each anti-terrorist
operation in 1998 and in 1999.4413
1343. Luki}’s argument that the 16 orders with the Joint Command heading did not contain
information about MUP units and thus demonstrate that no coordination meetings were held
between MUP and VJ representatives4414 is without merit. Luki} disregards the Trial Chamber’s
analysis of other evidence, including witness testimony and documentary evidence, which
demonstrate, when considered in conjunction with the 16 orders, that before joint operations the VJ
and the MUP coordinated the actions that were to be carried out by their units. Such evidence
included documents by the Pri{tina Corps Command and minutes of meetings, issued close in time
to the issuance of the 16 orders.4415 Specifically, with regard to the joint operation conducted in the
Bajgora sector on 25 April 1999, in addition to the relevant Joint Command order of
15 April 1999,4416 the Trial Chamber relied on a Pri{tina Corps Command order of 9 April 1999 and
on Stefanovi}’s and Lazarevi}’s testimony, showing coordination efforts by the VJ and the MUP
that preceded the Joint Command order.4417
1344. Luki}’s challenges to the Trial Chamber’s reliance on a plan of action issued on
18 March 1999 by the Pri{tina Corps Command and addressed to the 3rd Army Command regarding
a joint operation in the Podujevo/Podujeva area are likewise without merit. As the Trial Chamber
explained, the plan of action stated that the planning process had been conducted in accordance
with the 3rd Army Command’s plans and indicated that the Priština Corps Command had organised

4410

Luki}’s Appeal Brief, para. 336.
Luki}’s Appeal Brief, para. 337, referring to Trial Judgement, vol. 1, para. 1039.
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a “specific co-ordinated action” with the MUP for this joint operation.4418 Therefore, the fact that
MUP units were not listed in this document does not render the Trial Chamber’s conclusion that the
planning process of this operation included coordination with the MUP unreasonable. Further,
contrary to Luki}’s submission, this does not contradict Lazarevi}’s testimony that “the MUP
conducted its own planning for the operations that were to be conducted at the end of March 1999
and that, before orders for the execution of these operations were issued, the VJ and the MUP
conducted ‘specific co-ordination’.”4419 Luki}’s arguments in this regard are accordingly dismissed.
1345. Finally, Luki}’s submission that the meetings between MUP and VJ representatives at the
stage of entering decisions on maps were their first contact and took place after the relevant plans
had already been prepared by the VJ is unpersuasive. The evidence showed that during coordination
meetings MUP representatives actively participated in deciding upon details of joint operations,
including the tasks of various units.4420 The fact that the 16 orders did not contain specific tasks for
the MUP units, apart from general references to “MUP forces” and specific areas of planned
attacks, does not show that the Trial Chamber’s finding regarding the occurrence of the
coordination meetings was unreasonable. Moreover, the Trial Chamber considered evidence
showing that the contents of the orders with the Joint Command heading, if not the orders
themselves, were made known to the MUP through the existing coordination system,4421 including
through map excerpts for joint operations passed from the Pri{tina Corps to the MUP.4422 Luki}’s
submissions in this regard are thus dismissed.
(ii) Stefanovi}’s testimony
1346. Luki} contests the Trial Chamber’s reliance on Radojko Stefanovi}’s testimony, arguing
that his evidence on the manner in which the MUP acted upon receiving maps from the army was
based merely on his own assumptions since, as military personnel, he was unfamiliar with the
functioning of the MUP.4423 In this regard, Luki} submits that the Trial Chamber failed to take into
account other evidence of knowledgeable witnesses who explicitly testified on the same issues.4424
Luki} further claims that it was illogical for Stefanovi} not to mention Du{ko Adamovi} as his
counterpart in the MUP Staff, even though Adamovi} was in Kosovo until 29 March 1999.4425
4418

Trial Judgement, vol. 1, para. 1037, referring to Exh. 6D1416 pp. 1-2.
Trial Judgement, vol. 1, para. 1039, referring to Vladimir Lazarevi}, 13 Nov 2007, T. 18200.
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According to Luki}, it follows that all orders issued from January through 29 March 1999 were
issued without prior coordination with any MUP representative.4426 Luki} also claims that the Trial
Chamber’s conclusion that “[d]epending upon the operation, either the MUP plan or the VJ plan
prevailed” has no support in the evidence.4427 The Prosecution responds that Luki} merely argues
for an alternative interpretation of the evidence without showing how no reasonable trial chamber
could have reached the Trial Chamber’s conclusion.4428
1347. The Appeals Chamber considers that the fact that Stefanovi} was a VJ member does not
undermine his testimony as to how the MUP representatives participated in the coordination
meetings, given that he attended those meetings.4429 The Trial Chamber further noted that
Stefanovi} “assumed that, following these co-ordination meetings, the MUP created its decisions
too.”4430 Accordingly, the Trial Chamber was mindful that Stefanovi} did not have first-hand
knowledge of how the MUP acted upon the map extracts they received following the coordination
meetings.4431 Moreover, although Stefanovi} mentioned Arsenijevi} but did not mention Adamovi}
as one of his counterparts on the MUP side in the coordination meetings,4432 the Appeals Chamber
notes that Arsenijevi} was Adamovi}’s successor in the MUP Staff. Furthermore, Stefanovi}
testified that there might have been others whom he could not recall, adding that his deputy also
contacted different people for exchange of information and data.4433 Hence, it was within the Trial
Chamber’s discretion to rely on his testimony.
1348. As to Luki}’s contention that the Trial Chamber’s conclusion that “[d]epending upon the
operation, either the MUP plan or the VJ plan prevailed” has no basis in the evidence,4434 the
Appeals Chamber notes that the Trial Chamber analysed extensive evidence showing the planning
and coordination between the VJ and the MUP in relation to joint operations.4435 The Appeals
Chamber is unable to discern, however, the particular evidence relied upon by the Trial Chamber in
reaching the impugned finding.4436 The Appeals Chamber considers this to amount to a failure on
the part of the Trial Chamber to provide a reasoned opinion. However, Luki} fails to explain the
effect of this error on the Trial Chamber’s conclusion that the MUP and the VJ coordinated their
4426

Luki}’s Appeal Brief, para. 334, referring to Exh. P1966, Exh. P1967, Exh. P3049, Exh. P1968, Exh. P1969,
Exh. P2015, Exh. P2031, Exh. 6D1416, Exh. 5D273, Exh. 5D276.
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4429
Trial Judgement, vol. 1, paras 1033-1034.
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Trial Judgement, vol. 1, para. 1034, referring to Radojko Stefanović, 6 Feb 2008, T. 21752.
4431
See Trial Judgement, vol. 1, para. 1035.
4432
Trial Judgement, vol. 1, para. 1033, referring to Radojko Stefanovi}, 5 Feb 2008, T. 21684-21689.
4433
Radojko Stefanovi}, 5 Feb 2008, T. 21686.
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respective plans prior to joint operations and, consequently, to demonstrate the impact of this error
on his conviction. His argument is thus dismissed.
(iii) MUP orders for the execution of joint operations
1349. Luki} contends that, despite the lack of evidence that the MUP issued any orders for the
execution of joint operations, the Trial Chamber found that such orders were issued.4437 He argues
that the implementation of joint actions of the VJ and the MUP was carried out exclusively on the
orders and decisions of the Pri{tina Corps and the VJ.4438 Further, he asserts that, in reaching its
conclusion, the Trial Chamber erroneously relied on a MUP Staff dispatch which was not an order
in relation to combat operations but merely “provide[d] assistance to a senior police officer who
requested it in relation to taking care of civilians.”4439 Moreover, Luki} contends that, contrary to
the Trial Chamber’s finding that the MUP issued orders in 1999, all orders for joint actions issued
after 20 April 1999 – that is, after the 3rd Army Commander’s order to re-subordinate all MUP units
to the Pri{tina Corps and the Ni{ Corps – had the “Priština Corps Command” heading and were
signed by Lazarevi}.4440 In response, the Prosecution maintains that Luki}’s assertion ignores the
Trial Chamber’s relevant findings and should be summarily dismissed.4441
1350. The Appeals Chamber finds no merit in Luki}’s assertion that there is no evidence showing
that the MUP organs issued orders for the execution of the various actions during joint operations.
The Trial Chamber found that, despite limited documentary evidence, the MUP did issue such
orders.4442 In this regard, the Trial Chamber considered, inter alia: (i) a “template order” of
19 February 1999, prepared by the Pri{tina Corps Command to assist MUP personnel in
“produc[ing] documents that would more or less correspond to the documents produced by the
military;”4443 (ii) minutes of a meeting of MUP officials held on 4 April 1999 in which Stevanović
4437
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ordered that “plans on how to control the territory” be prepared and cooperation with the VJ be
conducted;4444 (iii) a document issued by the Pri{tina Corps on 9 April 1999, ordering the Pri{tina
Corps units to coordinate with the SUPs on the ground and stating that the MUP Staff had issued an
order to all SUPs “to commence planning actions to crush the terrorist groups that [had] remain[ed]
in their respective zones of responsibility”;4445 (iv) evidence indicating that “[o]nce the coordination phase was completed, the actions remained to be planned at the tactical level;”4446 and
(v) the fact that the 16 orders with the Joint Command heading “did not contain specific instructions
regarding how the various actions or attacks were, in practice, to be carried out”, suggesting that
further orders were required for the actions to materialise.4447
1351. The Trial Chamber also relied on a MUP Staff’s dispatch dated 26 May 1999, ordering a
brigade commander to return civilians to their villages and arrest able-bodied men.4448 In relation to
Luki}’s assertion that the dispatch was not an order in relation to combat operations, the Appeals
Chamber notes that the dispatch was sent in response to a request, which also contained information
on the lines achieved and the positions taken.4449 Hence, given the content of this exhibit, it was not
unreasonable of the Trial Chamber to rely on it in addition to other evidence.4450
1352. Consequently, Luki}’s argument disregards the totality of the evidence considered by the
Trial Chamber. Luki} has failed to demonstrate that a reasonable trier of fact could not have
concluded that MUP organs issued orders for the execution of actions during joint operations.4451
Likewise, Luki}’s contention that all orders for the implementation of joint actions issued after
20 April 1999 had the “Priština Corps Command” heading and were signed by Lazarevi} is without
merit and is therefore dismissed.
(iv) Conclusion
1353. For the reasons set out above, Luki}’s arguments regarding the coordination in planning
joint VJ and MUP operations in 1999 are dismissed.

testimony that this “template order” was prepared by the Pri{tina Corps Command in order to assist MUP personnel in
“produc[ing] documents that would more or less correspond to the documents produced by the military” is unpersuasive
(Trial Judgement, vol. 1, para. 1039, referring to Milan Ðakovi}, 19 May 2008, T. 26390, Exh. 6D716). He fails to
demonstrate how, even if his argument prevails, this error invalidates the Trial Chamber’s finding that plans for actions
involving VJ and MUP units were prepared within the VJ and the MUP prior to operations. His argument is therefore
dismissed.
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4446
Trial Judgement, vol. 1, para. 1041-1042 and the evidence cited therein.
4447
Trial Judgement, vol. 1, para. 1042.
4448
Trial Judgement, vol. 1, para. 1042, fn. 2802, referring to Exh. 5D1418.
4449
Exh. 5D1418, p. 3.
4450
See supra, para. 1350.
4451
See Trial Judgement, vol. 1, para. 1042.
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(d) Summarily dismissed submissions
1354. The Appeals Chamber notes that a number of Luki}’s submissions challenging the Trial
Chamber’s findings on the MUP’s involvement in planning and coordinating joint operations of the
VJ and the MUP misrepresent the Trial Judgement,4452 lack reference to evidence in support of the
alleged factual errors,4453 or fail to explain how the alleged errors resulted in a miscarriage of
justice.4454 Consequently, these submissions are summarily dismissed.
(e) Conclusion
1355. In view of the foregoing, the Appeals Chamber dismisses Luki}’s arguments in relation to
the role of the MUP Staff in planning and coordinating joint operations of the MUP and the VJ.4455
4. Luki}’s role as Head of the MUP Staff
(a) Introduction
1356. The Trial Chamber found that Luki} “was a de facto commander over MUP forces deployed
in Kosovo from mid-1998 to mid-1999”, which included the regular police in the SUPs as well as
the PJP and SAJ units.4456 In reaching this conclusion, the Trial Chamber relied on its earlier
4452
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findings that the MUP Staff played a central role in controlling and directing the MUP units in
Kosovo and in coordinating and planning joint VJ and MUP operations as well as on its findings as
to Lukić’s central role in the MUP Staff as its Head.4457
1357. The Trial Chamber further found that Lukić was “the bridge between the policy-planners in
Belgrade, such as Slobodan Milošević, Vlajko Stojiljković [Serbian Minister of Interior], and
Vlastimir Ðorđević [Head of the RJB], and those on the ground in Kosovo” and that “he was
directly involved in the planning process and in ensuring that day-to-day operations were conducted
by the various MUP forces in accordance with those plans.”4458
(b) Luki}’s appointment as Head of the MUP Staff
1358. The Trial Chamber found that throughout his career Luki} served in various MUP posts,
including Deputy Head of the U`ice SUP and Head of Traffic Matters in the Belgrade Headquarters
of the MUP.4459 It also found that, in 1991, Luki} was appointed to the position of Deputy Head of
the Belgrade City SUP, and that in May 1998 he was reassigned to serve at the MUP Staff.4460 The
Trial Chamber noted that, on 11 May 1999, Stojiljkovi} recommended that Luki} be promoted to
the rank of Lieutenant-General.4461 Following his assignment in Kosovo, Luki} was appointed the
Head of the Border Police Administration and in 2001 was promoted to the position of Head of the
RJB.4462 The Trial Chamber noted that Luki}’s promotions did not fit the pattern of high-level
officials who were carefully positioned by Milo{evi} as the crisis in Kosovo escalated.4463
1359. Luki} submits that the Trial Chamber incorrectly “interpreted [his] career.”4464 He argues
that, following his dismissal from the Republican MUP, he was demoted to the position of Deputy
Head of the Belgrade SUP and then sent to Kosovo in June 1998.4465 In support of his argument that
he was not a JCE member, Luki} points to the Trial Chamber’s finding that his appointment to the
Head of the MUP Staff did not fit the pattern of appointments of individuals who were close to
Milo{evi}4466 and that it was only after the fall of Milo{evi} that he was appointed Assistant
Minister and RJB Chief.4467 In addition, Luki} asserts that his promotion letter, sent by Stojiljkovi}
to Milutinovi}, does not show that he was a de facto commander of the MUP forces, because it was
4457
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“pro-forma rather than substantive” and was authored by clerks who followed “pre-established
formulaic language.”4468 In response, the Prosecution submits that Luki}’s arguments concerning
the alleged misinterpretation of his career and Stojiljkovi}’s letter warrant summary dismissal.4469
1360. The Appeals Chamber is not persuaded by Luki}’s assertion that, since his appointment did
not fit into the pattern of promotions of high level officials, the Trial Chamber erred in concluding
that he was a JCE member. Luki} merely seeks to advance a different interpretation of the evidence
without explaining why his conviction should not stand on the basis of the totality of the evidence
relied upon by the Trial Chamber. Therefore, his argument is dismissed. Likewise, his submission
that the Trial Chamber incorrectly “interpreted ₣hisğ career”4470 is without merit.
1361. With respect to the contention that the Trial Chamber erroneously relied on Stojiljkovi}’s
letter to Milutinovi} as evidence of Luki}’s role,4471 the Appeals Chamber notes that the Trial
Chamber explicitly referred to the part of the letter stating that Luki} “excelled in successful
command and control of the MUP units engaged in the prevention of terrorism in Kosovo and
Metohija.”4472 The Appeals Chamber is not persuaded by Luki}’s assertion that the letter used
“formulaic language” and finds that he has failed to demonstrate an error in the Trial Chamber’s
interpretation of this evidence. Therefore his argument is dismissed.
(c) Luki}’s authority over MUP forces in Kosovo
(i) Luki}’s powers

a. Submissions of the parties
1362. Luki} argues that the Trial Chamber reached three contradictory findings in relation to his
role, namely that he: (i) was the de facto commander over MUP forces in Kosovo;4473 (ii) had de
jure powers over those forces;4474 and (iii) was a “bridge” between the commanders in Kosovo and
the policy-makers in Belgrade.4475 Luki} argues that the Trial Chamber “converted its conclusion
regarding [his] powers […] into a conclusion that he was a ‘commander’.”4476
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1363. Luki} also contends that there is “ample evidence” showing that he had neither de jure nor
de facto authority over MUP units in Kosovo.4477 He claims in this respect that he had no authority
over the deployment of MUP units, the appointment and dismissal of staff, or the initiation of
criminal or disciplinary proceedings.4478 Thus, Luki} argues that he had no “effective control” over
the MUP forces in Kosovo, which, he claims, is a prerequisite for finding that he shared with the
other JCE members the intent to forcibly displace the Kosovo Albanian population.4479
1364. Luki} further asserts that his interview with the Prosecution and other evidence show that,
during the relevant times, MUP officers of higher rank and superior position were present in
Kosovo, including Vlastimir \or|jevi}, Obrad Stevanovi}, and Vlajko Stojiljkovi}4480 and that
there was no “dual authority” over the MUP units in Kosovo.4481 He also argues that the Trial
Chamber “incompletely and inaccurately quoted” Milan \akovi}’s evidence as identifying Luki} as
the person in command of MUP forces in Kosovo.4482 Luki} further contends that the Trial
Chamber erroneously relied on his interview with the Prosecution,4483 misapplying the standard of
proof beyond reasonable doubt.4484 Finally, he contests the Trial Chamber’s conclusion that “the
precise title of [his] position, and its translation into English is immaterial.”4485
1365. The Prosecution responds that Luki} fails to show an error in the Trial Chamber’s
conclusion that he was the de facto commander of MUP forces in Kosovo.4486 In addition, the
Prosecution submits that Luki} misstates the law as, for JCE liability to arise, the Trial Chamber
was not required to find that Luki} exercised effective control over the MUP forces, in the sense of
a material ability to prevent or punish criminal conduct.4487
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1366. Further, the Prosecution submits that whether Luki} was the highest ranked MUP officer in
Kosovo is irrelevant, as what matters is the scope of his tasks and responsibilities.4488 Concerning
Luki}’s role as a “bridge” and his position vis-à-vis \or|jevi}, Stevanovi}, and Stojiljkovi}, the
Prosecution submits that Luki} controlled the work of his subordinates while taking orders and
directions from his superiors.4489 Finally, the Prosecution submits that the Trial Chamber correctly
relied on Luki}’s interview and on \akovi}’s evidence.4490

b. Analysis
1367. The Appeals Chamber considers that there is no contradiction in the Trial Chamber’s
findings that Luki} had both de jure and de facto powers over MUP forces deployed in Kosovo and
that he was a “bridge” between the commanders in Kosovo and the policy-makers in Belgrade.4491
1368. The Appeals Chamber further notes that Luki} was convicted pursuant to Article 7(1) of the
Statute for committing crimes against humanity and war crimes through his participation in a
JCE.4492 The Appeals Chamber recalls that participation in a JCE pursuant to Article 7(1) of the
Statute and superior responsibility pursuant to Article 7(3) of the Statute are distinct categories of
individual criminal responsibility, each with specific legal requirements.4493 Contrary to Luki}’s
contention, the ability to exercise “effective control” over the perpetrators of the crime is not a
requirement for establishing responsibility for commission through participation in a JCE.4494 While
not every position of authority necessarily leads to superior responsibility under Article 7(3) of the
Statute, this does not preclude a trial chamber from considering the accused’s authority over the
direct perpetrators in finding him responsible pursuant to Article 7(1) of the Statute for his
participation in a JCE.4495 In the present case, the Trial Chamber found that Luki} significantly
contributed to the JCE in his capacity as de facto commander over the MUP forces in Kosovo from
mid-1998 to mid-1999 by being involved in the planning process and ensuring compliance with the
plans for the conduct of joint operations as well as by acting as a “bridge” between the policy-
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planners in Belgrade and the forces on the ground.4496 Luki}’s submission that the Trial Chamber
should have established that he had “effective control” over the MUP forces in Kosovo is without
merit.
1369. Further, Luki} ignores the Trial Chamber’s comprehensive analysis of evidence concerning
his powers as Head of the MUP Staff.4497 The Trial Chamber also explicitly acknowledged Luki}’s
argument that several high-ranking MUP officials senior to him were often present in Kosovo in
1998 and 1999.4498 It noted that, in his interview with the Prosecution, Luki} explained that the PJP
units “had practically dual responsibility” to the PJP commander and, at the same time, to the MUP
Staff4499 and that, from mid-July until the end of September or the beginning of October 1998,
\or|evi}, Head of the RJB,4500 and Obrad Stevanovi}, overall Head of the PJP,4501 were present
with him in Pri{tina.4502 When asked who had primacy, Luki} stressed that \or|evi} and
Stevanovi} were “by all means above” the Head of the MUP Staff.4503 In light of the command and
ranking structure within the MUP, in which position and function were more important than rank,
the Trial Chamber considered that it was unnecessary to determine who was the highest ranked
police official in Kosovo4504 or the precise title of Luki}’s position.4505 Rather, it reached its
conclusion with respect to Luki}’s role on the basis of his tasks and responsibilities.4506 Luki} has
failed to show that the Trial Chamber’s approach in this respect was erroneous. The Trial Chamber
also acknowledged that the MUP Staff did not replace the day-to-day command structure and that
the SUP chiefs and other unit commanders maintained their direct control over their forces.4507
Luki}’s assertion that other commanders and high ranking officers, such as Stevanovi}, \or|evi},
Stojiljkovi}, and Ili} maintained their authority and were present in Kosovo does not contradict
these findings. In view of these considerations, the Appeals Chamber finds that Luki} has also
failed to show that the Trial Chamber misapplied the standard of proof in evaluating the evidence.
1370. Luki}’s assertion that the Trial Chamber misrepresented \akovi}’s evidence is similarly
unpersuasive. \akovi} testified that “no one else in the chain of command could issue orders to the
MUP units apart from General Luki} and to the army units apart from General Pavkovi} or General
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Samard‘i}.”4508 Consequently, the Trial Chamber noted that “\akovi} identified Luki} as the
person in command of the MUP forces in Kosovo.”4509 Contrary to Luki}’s submission, \akovi}’s
statements that he “didn't really give much thought to the role of the MUP” and that Stevanovi} had
specific authority to deploy and engage the PJP units,4510 do not render the Trial Chamber’s analysis
of the evidence incomplete or inaccurate. His argument is thus dismissed.
(ii) Instructions to the MUP units issued by Luki}
1371. The Trial Chamber found that Luki} issued numerous dispatches on behalf of the MUP
Staff, containing tasks and instructions for the SUP, PJP, and SAJ units operating in Kosovo.4511
Luki} submits that the Trial Chamber’s finding was erroneous as the documents in question “were
neither ‘dispatches’ nor signed by him.”4512 With regard to the dispatches of 7 and 9 August 1998,
Luki} argues that the Trial Chamber erroneously concluded that the MUP Staff issued an “order”
and that he “directed” the heads of the Kosovo SUPs to interview Kosovo Albanians seeking copies
of their identity documents.4513
1372. Luki} further contends that the Trial Chamber relied on an erroneous translation of a
dispatch dated 6 May 1999 in finding that he instructed the SUP, PJP, and SAJ commanders to
familiarise their forces with the content of an article published in Politika and that he directed them
to take measures to “prevent paramilitary formations and individuals from committing acts of
violence.”4514 Luki} argues that it was not him but Miroslav Mijatovi}, Deputy Head of the MUP
Staff, who sent the dispatch and that the dispatch concerned the continuation of measures already
undertaken.4515 Further, Luki} submits that the Trial Chamber ignored evidence showing that there
was a practice in accordance with which documents bearing a MUP Staff heading or Luki}’s typed
name were drafted and sent by other MUP officials who were not MUP Staff members.4516
1373. In response, the Prosecution submits that the dispatches referred to by Luki} were sent from
the MUP Staff and included his typewritten name, and that nothing suggests that their issuance was
unauthorized.4517 Regarding the dispatches of 7 and 9 August 1998, the Prosecution maintains that
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Luki} fails to show that the Trial Chamber’s interpretation of the evidence was unreasonable.4518
Concerning the dispatch of 6 May 1999, the Prosecution claims that, even if the dispatch concerned
the continuation of measures already undertaken, the document still shows that Luki} had authority
over the SUPs and PJP detachments in Kosovo.4519
1374. The Appeals Chamber finds that Luki} fails to show an error in the Trial Chamber’s finding
that he issued numerous dispatches on behalf of the MUP Staff.4520 The documents referred to in his
submission contain explicit tasks and instructions and were sent from the MUP Staff on his behalf,
containing his typed name and, some of them, a MUP stamp.4521
1375. Luki}’s assertion that the Trial Chamber erroneously interpreted the dispatches of 7 and
9 August 1998 is equally without merit. It is clear from the dispatch of 7 August 1998 that Luki}
indeed issued an order to the Kosovo SUPs and to the PJP commanders to take disciplinary
measures against police officers involved in looting.4522 Similarly, the dispatch of 9 August 1998
directed the heads of the Kosovo SUPs to interview Kosovo Albanians seeking copies of their
identity documents.4523 Both documents contain Luki}’s typewritten name. Whether they were
issued upon his initiative or he “only passed along the opinion” of the MUP4524 is irrelevant. Luki}
fails to show any error in the Trial Chamber’s reliance on this evidence.
1376. With regard to Luki}’s argument that the Trial Chamber relied on an erroneous translation
of the dispatch of 6 May 1999, the Appeals Chamber considers that, even if, as suggested by Luki},
the dispatch referred to the continuation of measures that had already been taken,4525 Luki} fails to
explain how this undermines the Trial Chamber’s conclusion that he exercised authority over the
SUPs and PJP detachments in Kosovo.4526 Concerning Luki}’s argument that the Trial Chamber
erred in finding that he was the sender of the Politika article to the chiefs of the Kosovo SUPs,4527
the Trial Chamber specifically noted that, even if the dispatch were not sent by Luki} himself, it
was sent from the MUP Staff on his behalf and that no suggestion was made that it was
unauthorised.4528 In this respect, the Trial Chamber explicitly considered Gvozden Gagi}’s evidence
that he drafted the dispatch which was signed later by Dragan Ili} and that there was a MUP Staff
4518
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log book which registered the identity of the sender of the dispatch.4529 The Appeals Chamber notes
that Gagi} further explained that due to this log book he did not need a “separate authorisation”
from Luki} to issue a dispatch bearing Luki}’s typed name.4530 Luki} thus fails to demonstrate that
the Trial Chamber misinterpreted the evidence or that its finding in this regard was unreasonable.
1377. Finally, Luki} has failed to substantiate his assertion that the Trial Chamber ignored
evidence showing that, as a matter of practice, documents bearing a MUP Staff heading or Luki}’s
typed name were sent by other MUP officials who were not MUP Staff members. The only
document referred to by Luki} is a dispatch bearing Stevanovi}’s typewritten name and a MUP
Staff heading, dated 13 June 1999, and addressed to Stojiljkovi} and Ðorđevi}.4531 This document
does not render the Trial Chamber’s reliance on numerous dispatches bearing Luki}’s name
unreasonable.4532
(iii) Luki}’s de facto authority to require the conduct of investigations
1378. With respect to Luki}’s disciplinary powers, the Trial Chamber found that “disciplinary
proceedings were generally initiated by a person’s immediate supervisor and were dealt with by the
relevant SUPs”.4533 It further found that the evidence showed that Luki} “had de facto authority to
require the chiefs of the SUPs to conduct investigations into crimes, even if he was not the person
who actually initiated proceedings.”4534
1379. Luki} challenges the reasonableness of the Trial Chamber’s conclusion that he had de facto
authority to require that investigations be conducted.4535 He argues that the evidence relied upon by
the Trial Chamber does not show that he issued “orders” for the conduct of investigations4536 and
that, prior to initiating criminal or disciplinary proceedings, the SUPs would request approval from
the MUP in Belgrade, without any obligation to copy in the MUP Staff.4537 He adds that \or|evi}
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or Zekovi} issued instructions concerning disciplinary proceedings directly to the SUPs, without
informing the MUP Staff.4538
1380. Luki} also stresses that the MUP in general did initiate proceedings and took measures
against policemen who had committed crimes.4539 Luki} contests the Trial Chamber’s reliance on
Ljubinko Cveti}’s evidence that he was not aware of police officers charged for crimes in Kosovo,
claiming that the minutes of the meeting of 4 April 1999 show that Cveti} was the only head of a
SUP who did not take measures with respect to criminal offences.4540
1381. In response, the Prosecution submits that the Trial Chamber’s conclusion that Luki} had de
facto authority to require the conduct of investigations was correct and supported by the
evidence.4541 It maintains that the Trial Chamber did not err in relying on Cveti}’s testimony and
that it expressly considered the testimony of Nebojša Bogunović, Assistant Head of the Kosovska
Mitrovica SUP,4542 and Miloš Vojnović, Chief of the Prizren SUP,4543 in rejecting Luki}’s argument
that the circumstances of Cveti}’s removal undermined his credibility.4544
1382. The Trial Chamber considered evidence showing that, in order to initiate a disciplinary
procedure, the relevant SUP was required to obtain authorisation from the MUP in Belgrade.4545 In
finding that Luki} had de facto authority to require the conduct of investigations the Trial Chamber
relied upon Luki}’s order of 7 August 1998 requesting the SUP chiefs and the commanders of PJP
detachments to “[v]igorously institute criminal, misdemeanour and disciplinary proceedings”
against police officers involved in looting, torching, and other “unprofessional” conduct.4546 The
Trial Chamber also referred to a dispatch of 24 January 1999, in which Luki} instructed the Chiefs
of SUPs and the commanders of the PJP and SAJ units to take “disciplinary and other measures”
against MUP members who had been found “guilty of abuse or overstepping of authority.”4547
Moreover, the Trial Chamber referred to Luki}’s interview with the Prosecution, in which he
recounted an occasion when perpetrators of a massacre “were immediately arrested” after he was
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informed about the incident.4548 Luki} has failed to show that the Trial Chamber misinterpreted this
evidence.
1383. The Appeals Chamber finds that, in view of this evidence, Luki}’s assertion that, prior to
initiating criminal or disciplinary proceedings, the SUPs would request an approval from the MUP
in Belgrade does not undermine the Trial Chamber’s finding regarding his de facto authority. The
evidence considered by the Trial Chamber showed that, in initiating disciplinary proceedings
against individual members of the MUP, the relevant SUP was required to obtain authorisation from
the MUP in Belgrade.4549 The evidence in relation to Luki}’s de facto authority poses no
contradiction. Rather, Luki}’s order of 7 August 1998 and his dispatch of 24 January 1999
demonstrate that he provided general instructions to the SUP chiefs and the commanders of PJP
detachments to institute disciplinary or other proceedings where required. In these circumstances,
the Appeals Chamber finds that it was open to the Trial Chamber to conclude that Luki} had de
facto, as opposed to de jure, authority to require the conduct of investigations. His submission that
he was not involved in the process of amending certain instructions concerning disciplinary
proceedings is dismissed for the same reason.
1384. Further, in its discussion on discipline within the MUP, the Trial Chamber accepted Cveti}’s
evidence that he knew of no police officer charged for murder, arson, or expulsion of Kosovo
Albanians while he was Head of the Kosovska Mitrovica SUP.4550 The Trial Chamber explicitly
considered the testimony of Bogunovi} and Vojnovi} that Cveti} was removed from his position
due to his inability to carry out his duties as a head of the SUP.4551 Nonetheless, the Trial Chamber
found that the circumstances of Cveti}’s removal from office did not undermine the credibility and
reliability of his account.4552 Considering that the Trial Chamber had the advantage of observing the
witnesses in person4553 and that the Appeals Chamber will not lightly disturb the Trial Chamber’s
broad discretion in weighing witness evidence,4554 Luki} has failed to show an error in the Trial
Chamber’s decision to rely on Cveti}’s testimony. His argument is therefore dismissed.
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(iv) Summarily dismissed submissions
1385. The Appeals Chamber notes that a number of Luki}’s submissions challenging the Trial
Chamber’s findings that he issued numerous dispatches containing tasks and instructions for the
MUP units and that he had authority over the MUP forces in Kosovo are unsubstantiated,4555
misrepresent4556 or fail to identify the challenged factual findings,4557 or seek to substitute his
interpretation of the evidence for that of the Trial Chamber without showing any error.4558
Consequently, these submissions are summarily dismissed.
(d) Luki}’s presence and role during MUP Staff meetings
(i) Submissions of the parties
1386. Luki} challenges the Trial Chamber’s evaluation of evidence concerning his presence and
role during a number of MUP Staff meetings held in 1998 and 1999. In particular, Luki} challenges
the Trial Chamber’s finding that he chaired most of the meetings held at the MUP Staff in the
presence of high level officials.4559 He refers in this respect to the meetings of 22 July, 28 July, and
3 November 1998.4560 Luki} argues that, in discussing the meeting of 22 July 1998, the Trial
Chamber ignored the presence of Vlastimir \or|evi} and Obrad Stevanovi}, who were
considerably higher ranking officials than Luki}.4561 In relation to the meeting of 28 July 1998,
Luki} asserts that the Trial Chamber erred in finding that Rade Markovi} was Head of the RDB and
that all seven SUP Chiefs were present.4562 Concerning the meeting of 3 November 1998, Luki}
contends that the Trial Chamber ignored that the measures discussed with respect to armoured
vehicles and weapons were previously agreed upon.4563
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1387. As to meetings held in 1999, Luki} submits that the Trial Chamber failed to consider that
\or|evi} attended the meeting on 17 February 1999 and that the plan, referred to at the meeting,
was prepared by the RJB, rather than by Luki} or the MUP Staff.4564 Finally, Luki} contends that, in
concluding that at the meeting of 7 May 1999, which was chaired by him, Stevanovi} instructed the
heads of the SUPs to organise “anti-terrorist” actions which must be approved by the MUP
Staff,4565 the Trial Chamber disregarded Miroslav Mijatovi}’s evidence that Stevanovi} himself was
a “person who would approve the plan, with an address at the Staff.”4566
1388. In response, the Prosecution submits that, in challenging the Trial Chamber’s finding that he
chaired most of the meetings held at the MUP Staff, Luki} merely seeks to substitute his
interpretation of the evidence for that of the Trial Chamber.4567 It also asserts that the presence of
higher-ranking MUP officers at the meetings on 22 July and 21 December 1998 has no impact on
the Trial Chamber’s finding that Luki} was in charge of the MUP Staff from June 1998 to
July 1999.4568 Regarding Luki}’s submissions that he did not chair the meetings on 28 July and
3 November 1998, the Prosecution responds that Luki} fails to demonstrate that the Trial
Chamber’s findings were unreasonable.4569 Finally, in relation to the meeting of 7 May 1999, the
Prosecution contends that Luki} misrepresents Mijatovi}’s testimony.4570
(ii) Analysis
1389. The Trial Chamber explicitly considered Luki}’s argument that several high-ranking
MUP officials senior to him were often present on the ground in Kosovo in 1998 and 1999.4571
Contrary to Luki}’s submission, the Trial Chamber also noted that \or|evi} and Stevanovi} were
among those present at the 22 July 1998 meeting.4572 The Appeals Chamber finds that it was open
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to the Trial Chamber to conclude that Luki} led the meeting, considering that he proposed the
agenda.4573
1390. Likewise, with respect to the meeting of 28 July 1998, the Appeals Chamber considers that,
in light of the evidence showing that Luki} welcomed the participants, delivered opening and
concluding remarks, and briefed the participants on the “measures and activities of police units”,4574
a reasonable trier of fact could have concluded that Luki} chaired the meeting.4575 While, contrary
to the Trial Chamber’s statement, Markovi} was not yet Head of the RDB4576 at the time of the
meeting and not all the heads of the Kosovo SUPs were present,4577 Luki} has failed to explain how
these errors affected the Trial Chamber’s conclusion in relation to his specific role during the
meeting.
1391. With regard to the meeting on 3 November 1998, the minutes of the meeting clearly state
that it “was chaired by the Head of Staff, Major General Sreten Luki}.”4578 Moreover, in relation to
the meeting’s conclusions, including the instruction that armoured vehicles were not to be used, the
Trial Chamber noted that the meeting addressed “the current security situation […] following the
signing of the Agreement on the OSCE Verification Mission in Kosmet”.4579 The minutes further
identify that the basis for the activities discussed in the meeting was a report by Milutinovi} on the
Holbrooke-Milo{evi} Agreement, the OSCE Verification Mission in Kosmet, and the \or|evi}Byrnes agreement.4580 Luki} has failed to show that the Trial Chamber ignored these facts in its
analysis of the evidence.
1392. Furthermore, the Trial Chamber accurately cited Luki}’s statement at the meeting of
17 February 1999 that “[a] plan of the RJB has been worked out” and that “[t]he Staff plans, when
it is ordered, to carry out three mopping up operations in the Podujevo, Dragobilja, and Drenica
areas and has allotted around 4,000 policemen, around 70 policemen of the [operation pursuit
group] and around 900 police reservists.”4581 While Luki} presents his own interpretation of this
evidence, he fails to show any error on the part of the Trial Chamber.4582 Similarly, he fails to
explain how \or|evi}’s presence at the meeting has an impact on the Trial Chamber’s evaluation of
the evidence.
4573
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1393. Finally, with regard to the meeting of 7 May 1999, Mijatovi} testified that, according to
Stevanovi}’s statement, the PJP and SUPs had to obtain the MUP Staff’s approval, but that he,
Mijatovi}, did not know whether they could proceed in carrying out the plans without such
approval.4583 Consequently, Luki} misrepresents Mijatovi}’s evidence.
(e) Reporting of the SUPs to the MUP Staff and Luki}’s role in reporting to the MUP in
Belgrade
1394. The Trial Chamber considered evidence showing that the SUPs regularly reported on their
activity to the MUP Staff as well as to the MUP in Belgrade.4584 It found that the MUP Staff
collated the information it received in these reports and, on this basis, prepared general reports to
the MUP in Belgrade, consisting of “a summary of ‘events’, […] and other ‘information’ related to
‘security’.”4585 In reaching its findings, the Trial Chamber noted, inter alia, Luki}’s order of
1 April 1999 to the SUPs that the number of Kosovo Albanians leaving Kosovo through their
border crossings should be tracked.4586 It also considered a number of reports sent by the MUP Staff
to the MUP in Belgrade between 1 January and 1 May 1999 as well as the minutes of a meeting
held on 28 July 1998 at which Luki} reported to the MUP.4587 The Trial Chamber concluded that
the reporting procedure showed “that Luki} held an instrumental position in co-ordinating
information exchange between the MUP forces in Kosovo and the MUP headquarters in
Belgrade.”4588
1395. Luki} challenges the Trial Chamber’s findings with regard to the reporting of the Kosovo
SUPs to the MUP Staff as well as his role, as the Head of the MUP Staff, in reporting to the MUP
in Belgrade. The Appeals Chamber will address these contentions in turn.
(i) Submissions of the parties
1396. Luki} contests the Trial Chamber’s finding that the MUP Staff had a coordinating role in the
reporting process.4589 In particular, he challenges the Trial Chamber’s reliance on evidence that the
SUPs reported to the MUP Staff,4590 arguing that the SUPs regularly reported to the MUP in
Belgrade while merely “copying” the MUP Staff, who received the information either at the same
time as the MUP in Belgrade or later.4591 Luki} also submits that the Trial Chamber misinterpreted
his interview with the Prosecution, stressing that his “description of PJP sending reports to the Staff
4583
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must be read alongside evidence that PJP commander Stevanovic [sic] was present at/used the Staff
premises in 1999.”4592 He further asserts that the Trial Chamber erred in: (i) relying on Ljubinko
Cveti}’s testimony, who “had no knowledge/experience of PJP”; and (ii) ignoring the testimony of
Dragan Živaljevi}, the overall commander of the 122nd PJP Intervention Brigade,4593 that he did not
report to the MUP Staff.4594
1397. Luki} also submits that the “MUP Staff didn’t prepare periodical (monthly/annual)
information/reports”,4595 but merely compiled the information received from the SUPs and prepared
“overviews” according to a “uniformly prescribed procedure.”4596 As to the content of the SUP
reports, Luki} contends that the Trial Chamber erred in its assessment of the evidence when it
concluded that, following an order by Luki}, the reports began to incorporate information on the
number of “persons from the Albanian and other national communities” leaving Kosovo.4597 He
submits that his order was inconsequential as such information was included in previous reports4598
and that this information was not transmitted between 29 March 1999 and 1 April 1999 only due to
the fact that the MUP Staff headquarters in Pri{tina/Prishtina was bombed.4599
1398. Luki} further contests the Trial Chamber’s analysis of the meeting of 28 July 1998 held in
Pri{tina/Prishtina with Vlajko Stojiljkovi}, the Minister of Interior. According to Luki}, the Trial
Chamber “mis-identified the manner of presenting information” at the meeting.4600 He asserts that
the

Trial

Chamber

ignored

the

fact

that

“the

SUP

Chiefs

[…]

shared

their

information/evaluations/conclusions on equal footing with Luki}” and thus directly reported to the
Minister of Interior.4601 He argues that he learnt the information he conveyed at the meeting from
\or|evi} and Pavkovi}4602 and that, had Stojiljkovi} not come to Pri{tina/Prishtina, this information
would not have been sent as part of the MUP Staff’s report to the MUP in Belgrade.4603
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1399. The Prosecution responds that the Trial Chamber properly concluded that the SUPs reported
regularly to the MUP Staff on a wide range of security-related topics4604 and argues that Luki} fails
to demonstrate the impact of the alleged errors on the Trial Chamber’s conclusions.4605 Similarly,
with regard to the content of the MUP Staff reports, the Prosecution asserts that Luki} fails to
demonstrate how his submissions, if accepted, would impact on the Trial Judgement.4606
(ii) Analysis
1400. The Appeals Chamber observes that Luki} concedes that the MUP Staff “compiled the
information received from the SUPs, based on which the MUP Staff analytics officer prepared an
‘Overview of important security-related events, phenomena, and insights’.”4607 Thus, the Appeals
Chamber understands that, although using the term “overviews” instead of “reports”, Luki} does
not dispute the factual findings that the SUPs regularly informed the MUP Staff of their activity and
that the MUP Staff, in turn, collated the information and sent it to the MUP in Belgrade.4608 Luki}
has failed to explain how the term “overviews”, rather than “reports”, affects the substance of these
findings.
1401. Further, the Trial Chamber considered Duško Adamović's evidence that the SUPs also
reported to the MUP in Belgrade.4609 Adamović's evidence does not undermine the Trial Chamber’s
conclusion that Luki} “held an instrumental position in co-ordinating information exchange
between the MUP forces in Kosovo and the MUP in Belgrade.”4610 In reaching its conclusion, the
Trial Chamber considered the content of numerous reports sent by the MUP Staff to the MUP in
Belgrade between 1 January and 1 May 1999.4611 The existence of other reporting lines does not
diminish Luki}’s specific role in transmitting information to the MUP in Belgrade.
1402. Furthermore, the Trial Chamber referred to Luki}’s statement in his interview with the
Prosecution that, in relation to actions that involved the units of more than one SUP, the
commanders of the relevant units reported to the MUP Staff.4612 The Appeals Chamber observes
that this statement concerned the reporting lines in general and was unrelated to Obrad Stevanovi}’s
4604
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presence in Kosovo.4613 The Trial Chamber also noted the evidence of Ljubinko Cveti}, Head of the
Kosovska Mitrovica SUP,4614 that the commanders of units participating in operations reported to
the MUP Staff on the activity undertaken,4615 and that “manoeuvre and combat units in the field”
had the obligation to inform the head of the MUP Staff.

4616

The Trial Chamber was aware,

however, that no such reports were tendered into evidence.4617 Accordingly, in considering Luki}’s
role in reporting to the MUP in Belgrade, the Trial Chamber limited its finding to reporting based
on information received from the SUPs and not directly from the PJP units.4618 Luki} has failed to
show that the evidence of Dragan Živaljevi}, the overall commander of the 122nd PJP Intervention
Brigade, that he did not report to the MUP Staff has an impact on this finding.
1403. In relation to the reports sent by the MUP Staff to the MUP in Belgrade, the Trial Chamber
found that:
[f]rom 26 March 1999 the reports included information about the “consequences of the NATO
bombing”, while from 2 April 1999 they began addressing the numbers of “persons from the
Albanian and other national communities who fled” Kosovo. This followed a 1 April 1999 order
by Luki} to the SUPs that the number of Albanians leaving Kosovo through their border crossings
should be tracked.4619

1404. In support of his argument that information on the number of Kosovo Albanians crossing
the border was provided even before his 1 April 1999 order, Luki} refers to MUP Staff reports from
24 February 1999, 3 March 1999, 24 March 1999, and 28 March 1999.4620 Indeed, these reports
include information about the number of Kosovo Albanians departing Kosovo under the title
“other”. Luki}’s order of 1 April 1999 to the SUPs, however, specified that daily summaries should
be sent to the MUP Staff containing, as a separate category, information about “Albanian and
people of other national communities” who had fled Kosovo, including details such as the number
of people, the border crossing, and the time and manner of leaving.4621 It is noteworthy that,
following this order, the MUP Staff report of 1 May 1999 to which the Trial Chamber referred
contained a separate category of information under the title “[p]ersons who fled the territory of the
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See Trial Judgement, vol. 3, para. 1059.
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Trial Judgement, vol. 3, para. 1054, referring to Exh. 6D808, p. 2.
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Luki}’s Appeal Brief, para. 627, referring to Exh. 6D1208, section 7, Exh. 6D1232, section 7, Exh. P1099,
section 7. Luki} also refers to Exh. 6D1211. However, the Appeals Chamber notes that the document was not admitted
into evidence and therefore Luki}’s argument in this regard will not be considered (see Prosecutor v. Milan Milutinovi}
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Kosovo and Metohija.”4622 The evidence thus indicates that following Luki}’s order to the SUPs the
MUP Staff began to receive more detailed information which it reported in turn to the MUP in
Belgrade. This shows that Luki}’s order had a binding effect and was followed by the SUPs. The
Appeals Chamber finds that the Trial Chamber reasonably relied upon it in finding that Luki} had
an instrumental position in coordinating the information exchange between MUP forces in Kosovo
and the MUP in Belgrade.
1405. With respect to the meeting of 28 July 1998, the minutes of the meeting show that Luki}
provided a comprehensive briefing in the presence of the Minister of the Interior Vlajko Stojiljkovi}
and other MUP officials.4623 The Appeals Chamber considers that Luki} merely suggests an
alternative interpretation of the evidence without showing any error in the Trial Chamber’s finding.
His submission is therefore dismissed.
(iii) Summarily dismissed submissions
1406. The Appeals Chamber notes that a number of Luki}’s submissions challenging the Trial
Chamber’s findings on the system of reporting are undeveloped4624 or misrepresent the Trial
Judgement.4625 Consequently, these submissions are summarily dismissed.
(f) Luki}’s role as the “bridge” between the policy-makers in Belgrade and the commanders of
MUP units in Kosovo
1407. Luki} challenges the Trial Chamber’s finding that he was the “bridge” between the policymakers in Belgrade and the MUP Staff deployed in Kosovo.4626 According to Luki}, this conclusion
is unreasonable because: (i) Vlastimir \or|evi} and Obrad Stevanovi} were present in Kosovo and
all instructions were sent directly to the SUPs, to whom the PJP units were attached;4627 (ii) at the
meeting on 7 May 1999, Dragan Ili}, rather than Luki}, addressed the heads of the SUPs about their
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Luki}’s Appeal Brief, paras 626, 668, referring to Trial Judgement, vol. 3, para. 1053, Exh. P1228, Exh. P1093,
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further tasks;4628 (iii) at the meeting on 11 May 1999, Obrad Stevanovi} himself issued tasks, while
Luki} merely “repeated what the Assistant Minister ordered;”4629 (iv) Radojko Stefanovi}
confirmed that Luki} was not involved in determining which MUP units were to take part in joint
operations;4630 (v) Luki} never attended a meeting in Belgrade that was not also attended by Vlajko
Stojiljkovi}, Vlastimir \or|evi}, or Obrad Stevanovi};4631 (vi) the MUP forces carried out antiterrorist actions pursuant to the plans prepared by the Pri{tina Corps;4632 and (vii) the Trial Chamber
found that Luki} was not involved in the formulation of the Plan for Combating Terrorism4633 and
that he “was not a person in charge of approving the engagement of MUP forces.”4634
1408. In response, the Prosecution submits that Luki} fails to demonstrate an error in the Trial
Chamber’s findings.4635 It adds that the presence of higher-ranking MUP officers at meetings that
Luki} attended, as well as Stevanovi}’s command over the PJP forces, is irrelevant.4636 The
Prosecution further maintains that Luki}’s argument that he could not have acted as a “bridge”,
because he was not involved in the formulation of the Plan for Combating Terrorism, should be
summarily dismissed.4637
1409. The Trial Chamber found that:
Luki} did not replace Stevanovi}, \or|evi}, or Ili}, the heads of the SUPs, or the commanders of
PJP or SAJ units, but rather was the bridge between those commanders and the policy and plans
set in Belgrade, as well as being directly involved in the planning process and in ensuring that dayto-day operations were conducted by the various MUP forces in accordance with those plans.4638

1410. Luki}’s argument that Obrad Stevanovi}, Head of the PJP units,4639 Vlastimir \or|evi},
Head of the RJB,4640 and Dragan Ili}, Head of the Crime Police Administration in Belgrade,4641
assigned tasks to the MUP units is not inconsistent with this finding. The Appeals Chamber further
4628
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which engaged in joint operations as challenges to the Trial Chamber’s finding that he was aware of the commission of
crimes. The Prosecution submits that these arguments should be summarily dismissed (See Prosecution’s Response
Brief (Luki}), paras 153, 204, 208, 212, 215.).
4638
Trial Judgement, vol. 3, paras 1051. See also ibid., vol. 3, para. 1131 where the Trial Chamber found that “Lukić
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finds Luki}’s assertion that the direct communication between the MUP in Belgrade and the SUPs
and PJP units in Kosovo undermines the Trial Chamber’s conclusion to be unpersuasive. The Trial
Chamber found that the MUP Staff regularly received reports from the SUPs, collated them, and
sent them to Belgrade, showing that Luki}’s position was instrumental in coordinating the exchange
of information between the MUP forces in Kosovo and the MUP in Belgrade.4642 The Trial
Chamber also referred to a number of meetings at which Luki} briefed high-level officials on the
security situation in Kosovo.4643 It further found that on 6 May 1999 he instructed the chiefs of the
Kosovo SUPs and the PJP and SAJ commanders in Kosovo to familiarise their forces with the
contents of an article from Politika which related to the outcome of a meeting held in Belgrade
involving Milo{evi} and various high-ranking officials, including Luki} himself.4644 In view of the
foregoing, Luki}’s argument that he never attended a meeting in Belgrade that was not also
attended by Stojiljkovi}, \or|evi}, or Stevanovi} does not render the Trial Chamber’s conclusion
unreasonable.
1411. The Trial Chamber also concluded that “Luki} was not involved in the actual formulation of
the Plan [for Combating Terrorism] at the highest levels; he was, however, involved in the meeting
at which it was adopted and in implementing measures to ensure proper execution of the Plan.”4645
Luki}’s assertion that this finding indicates that he was not a “bridge” between the SUPs and
Belgrade is not supported by the plain reading of this sentence and is therefore dismissed.
1412. Finally, Luki}’s allegation that “there was no need for a ‘bridge’” because the MUP forces
carried out anti-terrorist actions pursuant to the plans that were prepared by the Pri{tina Corps4646 is
unsupported by the evidence. The Appeals Chamber further recalls that it has found no error in the
Trial Chamber’s findings that he was “directly involved in the planning process and in ensuring that
day-to-day operations were conducted by the various MUP forces in accordance with those
plans”.4647 His argument in this respect is therefore dismissed.
(g) Luki}’s participation in high-level meetings
1413. The Trial Chamber considered that, in his capacity as Head of the MUP Staff, Luki}
participated in meetings involving senior MUP, VJ, and political figures of the FRY and Serbia.4648
In this regard, the Trial Chamber considered evidence of, inter alia, Luki}’s presence at meetings in
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Belgrade on 30 May and 27 November 19984649 as well as his participation in Joint Command
meetings.4650 The Trial Chamber concluded that Luki}’s participation in the “vast majority of Joint
Command meetings […] often as the only representative from the MUP, show[ed] that he had a
senior and central role in co-ordinating the actions of the MUP and the VJ.”4651 It further found that
Luki} was “a crucial member of the Joint Command, involved in ensuring the implementation of its
directives in a co-ordinated manner between the VJ and MUP forces”.4652
1414. In this context, Luki} challenges the Trial Chamber’s assessment of the evidence
concerning: (i) the meeting of 30 May 1998; (ii) Joint Command meetings in 1998; and (iii) the
meeting of 27 November 1998. In response, the Prosecution asserts that Luki}’s attendance and
active participation at key meetings with high-level officials is evidence of his contribution to the
JCE.4653 The Appeals Chamber will consider these arguments in turn.
(i) Meeting of 30 May 1998
1415. Luki} contests the Trial Chamber’s findings that on 30 May 1998 he attended a meeting
with Milo{evi} in Belgrade and that, at this meeting, “a plan for fighting terrorism” was
discussed.4654 He adds that the Trial Chamber erred in relying in this regard on Milan \akovi}’s
testimony, who only “heard second-hand from Pavkovi}.”4655 Luki} further argues that the Trial
Chamber erroneously interpreted his statement during his interview with the Prosecution in finding
that he attended multiple meetings with Milo{evi}.4656
1416. The Prosecution submits that Luki} fails to substantiate his assertion that he was not present
at the 30 May 1998 meeting.4657 It further argues that Luki}’s submissions that “a plan for fighting
terrorism” was not discussed at the meeting on 30 May 1998 and that the Trial Chamber
misinterpreted his statement in his interview mischaracterize the evidence.4658
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1417. Relying on \akovi}’s testimony, the Trial Chamber found that, on 30 May 1998, Luki}
attended a meeting called by Milo{evi} at which a plan for fighting terrorism in Kosovo was
discussed.4659 Luki}’s argument that he was only appointed Head of the MUP Staff by a decision of
11 June 19984660 does not necessarily contradict this finding. Further, Luki}’s submission that
Aleksandar Dimitrijevi} did not mention this meeting in his testimony is insufficient to show that
the Trial Chamber’s reliance on \akovi}’s hearsay evidence about the meeting was unreasonable.
Luki} also seeks to rely on his statement in his interview with the Prosecution that he only attended
one meeting with Milo{evi}.4661 The Appeals Chamber observes that this statement concerned a
meeting with Milo{evi} in May 19994662 and was made in response to the question “did you have
any other such meetings or briefing during the period of the war?”.4663 It is thus clear that Luki}’s
statement referred to a specific period of time in 1999. Accordingly, it does not contradict the Trial
Chamber’s finding that he attended meetings with Milo{evi} on other occasions and specifically the
meeting on 30 May 1998.4664
(ii) Joint Command meetings in 1998
1418. With respect to his presence at Joint Command meetings in 1998, Luki} contends that the
Trial Chamber erred in finding that he was often the only MUP representative at the meetings as
Vlastimir \or|evi} and Obrad Stevanovi} were also present.4665 He argues that the Trial Chamber
relied on \akovi}’s Notes without questioning “the manner in which he recorded the presence of
participants”.4666
1419. Luki} further submits that the Trial Chamber erred in finding that Duško Adamovi}’s
testimony confirmed Luki}’s role as a crucial member of the Joint Command,4667 arguing that
Adamovi}’s evidence was not related to the Joint Command and that, after 29 March 1999,
Adamovi} was no longer in Kosovo.4668 With respect to the Joint Command meeting on
1 June 1999, Luki} contends that the Trial Chamber failed to take into account Aleksandar
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Vasiljevi}’s evidence that “Luki}’s role was to give a briefing”, as opposed to “any command
role.”4669
1420. The Prosecution responds that the Trial Chamber reasonably concluded that Luki} was
involved in the coordination of Joint Command directives, regardless of whether Adamovi} referred
to the “Joint Command” in his testimony.4670 With respect to Vasiljevi}’s testimony, the
Prosecution submits that Luki}’s assertion should be summarily dismissed as it fails to explain how
the Trial Chamber’s reliance on the evidence was unreasonable and how it affected the
Judgement.4671
1421. The Appeals Chamber finds Luki}’s assertion that the Trial Chamber relied on \akovi}’s
Notes in relation to the Joint Command meetings “without asking \akovi} to describe the manner
in which he recorded the presence of participants”4672 to be misguided, as Luki} had the opportunity
to cross-examine \akovi} himself and to clarify any issues as he deemed it necessary.4673
Moreover, following an analysis of Luki}’s interventions during a series of Joint Command
meetings, the Trial Chamber found that his participation demonstrated his senior and central role in
coordinating the actions of the MUP and the VJ.4674 In this respect, the Trial Chamber also noted
Adamovi}’s testimony that, following the meeting of 22 July 1998 at the MUP Staff, he was
assigned by Luki} to forward maps of joint MUP and VJ operations to the MUP units on the
ground.4675 The Trial Chamber considered that this evidence confirmed “Luki}’s role as a crucial
member of the Joint Command, involved in ensuring the implementation of its directives in a coordinated manner between the VJ and MUP forces”.4676 Luki} has failed to explain why the fact that
Adamovi} did not explicitly refer to the Joint Command renders this finding unreasonable. He has
also failed to explain how his assertion that he was not the only MUP representative at the Joint
Command meetings affects the Trial Chamber’s conclusion with respect to his specific role, as
reflected in his statements and follow up actions. Moreover, his submission that he did not have a
“command role” at the 1 June 1999 Joint Command meeting is irrelevant, as the Trial Chamber
found that he had a “senior and central” role.4677 Accordingly, these arguments are dismissed.
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(iii) Meeting of 27 November 1998
1422. Luki} argues that the Trial Chamber erred in its finding on the issues discussed at a meeting
on 27 November 1998 in Belgrade which he attended and which, according to him, dealt with the
implementation of the October Agreements.4678
1423. In response, the Prosecution submits that Luki}’s argument with respect to the meeting of
27 November 1998 should be summarily dismissed as it merely seeks to substitute the Trial
Chamber’s interpretation of the evidence without showing how the alleged errors affect a finding on
which his conviction relies.4679
1424. The Trial Chamber found that those present at the 27 November 1998 meeting in Belgrade
“examined the situation in Kosovo and discussed the further engagement of MUP forces in ‘antiterrorist actions’.”4680 In this context, the Trial Chamber referred to the minutes of a meeting held
on 2 December 1998, in which Luki} was recorded as explaining that “[t]he current security
situation in Kosovo was examined in the meeting [of 27 November 1998], in which the duties and
further engagement of members of the police in Kosovo were defined. The essence of the meeting
was to continue execution of anti-terrorist actions.”4681 Luki} fails to show that the Trial Chamber
erred either in its description of the issue discussed at the 27 November meeting, namely, the
further engagement of MUP forces, or in considering Luki}’s attendance at this meeting as an
indication of his involvement in planning, organising, and controlling MUP units in Kosovo.4682 His
submission is therefore dismissed.
(iv) Summarily dismissed submissions
1425. The Appeals Chamber notes that a number of Luki}’s submissions challenging the Trial
Chamber’s findings on his participation at meetings fail to articulate an error,4683 fail to identify the
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challenged factual findings,4684 or do not contradict the Trial Chamber’s findings.4685 Consequently,
these submissions are summarily dismissed.
(h) Luki}’s interaction with international observers
1426. The Trial Chamber found that “the accumulation of consistent evidence about what Lukić
said to the international observers and the impression he gave them leads to the conclusion that
Lukić did present himself as the Chief of Police in Kosovo.”4686 In reaching this conclusion, the
Trial Chamber relied, inter alia, on the evidence of Shaun Byrnes, Head of the US-KDOM4687 and
Michael Phillips, the Chief of Staff of the Head of the KVM.4688 Byrnes recalled that he was told
that Lukić had replaced Obrad Stevanović as the “Serbian police chief in Kosovo” and that Lukić
reported to Stevanović in Belgrade.4689 The Trial Chamber further noted Phillips’ testimony that
in 1998 he met weekly with Lukić, together with Šainović and Du{an Lončar, the Head of the
Pri{tina Office of the Commission for Cooperation with the KVM,4690 to resolve the problem of the
movement of the KVM monitors in Kosovo.4691 The Trial Chamber also noted evidence from
Phillips that, when faced with complaints about the use of disproportionate force by the forces of
the FRY and Serbia in Kosovo,4692 [ainovi} and Luki} “would react defensively, always pleading
that they had to protect the Serbian people, as KVM failed to do so, and that they were doing
something that was perfectly logical, responding to KLA activity.”4693
1427. Luki} argues that Byrnes’ evidence was unreliable as it contained “serious inconsistencies”
with regard to the MUP structure.4694 He further claims that, in noting his defensive reaction to
allegations of excessive use of force, the Trial Chamber failed to consider that Phillips confused
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Luki} with Lon~ar.4695 The Prosecution responds that Byrnes’s testimony concerning the MUP
structure was largely correct and reveals no inconsistencies.4696 It adds that even though on one
occasion Phillips confused Luki} with Lon~ar, the context of his testimony shows that it was indeed
Luki} who reacted defensively to concerns about the heavy-handed use of FRY and Serbian forces
in Kosovo.4697
1428. The Appeals Chamber notes that, in challenging the Trial Chamber’s reliance on Byrnes’
testimony, Luki} avers that Byrnes’ evidence was inconsistent as he stated that his “understanding
was that Luki} was in charge of the Serbian police in Kosovo,”4698 while he also mentioned that
Luki} reported to Stevanovi} and that both of them were subordinate to \or|evi}.4699 The Appeals
Chamber is unable to discern any inconsistency in this evidence: Byrnes merely stated that Luki}
had superiors and collaborated with other senior officials.4700 Further, the Appeals Chamber finds
that, in this context, a reasonable trier of fact could have relied on Byrnes’ evidence that Luki} was
“the Serbian police chief in Kosovo,” even though Byrnes’ evidence is partly inaccurate given that
Luki} did not replace Stevanovi} in this position.4701
1429. The Appeals Chamber further notes that, when asked to elaborate on the defensive reactions
of [ainovi} and Luki}, Phillips mentioned Lon~ar, not Luki}.4702 Considering the confusion in
Phillips’ testimony, it remains unclear whether it was Luki} or Lon~ar who reacted defensively to
information about the use of excessive force. Moreover, in direct examination, Phillips stated that at
his first meeting with Luki}, the latter was introduced to him, inter alia, as Milo{evi}’s “personal
representative” in Kosovo.4703 In cross-examination, Phillips acknowledged that - in relation to this
part of his testimony - it was possible that he had confused Luki} with Lon~ar.4704 The Appeals
Chamber is not persuaded, however, that this renders unreasonable the Trial Chamber’s reliance on
Phillips’ evidence regarding Luki}’s role in Kosovo, as Phillips also stated that Luki} was
introduced to him as the “chief of police, chief of the MUP”.4705 Consequently, Luki}’s arguments
are dismissed.
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(i) Luki}’s involvement in planning and coordinating anti-terrorist actions
1430. The Trial Chamber concluded that Luki} was “involved in the planning process and in
ensuring that day-to-day operations were conducted by the various MUP forces in accordance with
[the] plans” adopted in Belgrade.4706 The Trial Chamber further found that, as a member of the Joint
Command, Lukić worked closely with Pavković, who was the Commander of the Priština Corps,
and later of the 3rd Army.4707 It noted that Luki} was Pavković’s “counterpart” and had, throughout
the NATO air campaign, both de jure and de facto responsibility over the MUP forces in
Kosovo.4708
1431. Luki} argues that the Trial Chamber’s finding that he “was directly involved in the planning
process” is not supported by the evidence.4709 He submits that he was not identified by Lazarevi},
Milan \akovi}, Radojko Stefanovi}, or “the MUP witnesses” as a participant in the planning and
approval of actions carried out by the various MUP units.4710 Luki} argues that, consequently, the
conclusion that he was an important member of the JCE is unsubstantiated.4711
1432. Luki} further argues that the evidence contradicts the Trial Chamber’s finding that he
worked closely with Pavkovi}.4712 He contends that the Trial Chamber’s conclusions with respect to
Pavkovi}’s and Lazarevi}’s responsibility as well as its conclusion that the Pri{tina Corps
Command was the principal agent of anti-terrorist activities show that he was in contact with the
Pri{tina Corps, rather than with the 3rd Army organs, and thus could not have coordinated with
Pavkovi} when the latter took up his duties as Commander of the 3rd Army in 1999.4713
1433. In relation to the Trial Chamber’s finding that he was Pavkovi}’s “counterpart”, Luki}
asserts that the Trial Chamber erred in equating Pavkovi}’s role as the 3rd Army Commander, who
had 180,000 people under his command,4714 with the role of Luki}, who was “directly in charge” of
eight members of the MUP Staff, “whereas the total number of MUP personnel in Kosovo
amounted to about 15,000”.4715
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1434. In response, the Prosecution submits that Luki} fails to show that the Trial Chamber’s
findings were unreasonable.4716 It further claims that Luki}’s submission that the Trial Chamber
erred in finding that he worked closely with Pavkovi} is unclear and does not show an error in the
Trial Chamber’s finding.4717
1435. When discussing the functions of the MUP Staff and of Luki} as its Head, the Trial
Chamber noted that the testimony of witnesses called by the Luki} Defence was often in conflict
with the admitted documentary evidence.4718 In reaching the conclusion that Luki} was involved in
planning the work of the MUP units in Kosovo, the Trial Chamber relied on documentary evidence
showing his activities as Head of the MUP Staff in both 1998 and 1999.4719 The Trial Chamber
referred to the minutes of a MUP Staff meeting held on 3 November 1998 and chaired by Luki}, at
which it was concluded that “[t]he MUP Staff in Priština will now take on the role of planning and
the Secretariats will have greater independence in carrying out their regular duties”.4720 At the MUP
Staff meeting on 2 December 1998, Luki} provided detailed instructions regarding the content of a
“plan for the prevention of terrorism”.4721 The Trial Chamber also noted that, at a meeting held on
17 February 1999 at the MUP Staff, Luki} stated that “[t]he Staff plans, when it is ordered, to carry
out three mopping up operations in the Podujevo, Dragobilja and Drenica areas” and reported on
the allotment of personnel for the conduct of these operations.4722 It further considered that,
following the MUP Staff meetings on 7 and 11 May 1999, conclusions were issued by the MUP
Staff setting out the forthcoming tasks.4723 The Trial Chamber also took into account Luki}’s role in
ensuring the implementation of the Joint Command directives4724 and his presence at meetings with
senior VJ and MUP officials as well as political leaders, at which he was involved in planning
further operations.4725
1436. The Trial Chamber emphasised that it was particularly conscious of the conflict between the
documentary evidence and the oral testimony in reaching its conclusions.4726 The Appeals Chamber
recalls that, at trial, witnesses frequently contradict one another and it is the duty of the Trial
Chamber to weigh different witnesses’ evidence according to certain, well-settled indicia. Such
4716
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weighing will not be lightly disturbed by the Appeals Chamber.4727 In view of the evidence
considered and relied upon by the Trial Chamber, the Appeals Chamber finds that Luki}’s mere
assertion that the Trial Chamber’s finding on his involvement in planning activities was
contradicted by the evidence of some witnesses must fail.4728
1437. Further, the Appeals Chamber finds no error in the Trial Chamber’s finding that, as a
member of the Joint Command, Lukić worked closely with the Commander of the Priština Corps,
and then of the 3rd Army, Nebojša Pavković.4729 In relation to 1998, the Trial Chamber found that,
as Pri{tina Corps Commander, Pavkovi} regularly attended Joint Command meetings where Luki}
was also present.4730 It further found that Pavkovi}’s involvement in the Joint Command continued
throughout the NATO air campaign in 1999 in his capacity as Commander of the 3rd Army.4731 The
Trial Chamber noted that Pavkovi} attended the 1 June 1999 Joint Command meeting,4732 which
was also attended by Luki}.4733 In view of these considerations, Luki}’s submission that the Trial
Chamber erred in finding that he worked closely with Pavkovi} fails.
1438. The Appeals Chamber also finds unpersuasive Luki}’s argument that a comparison of the
number of staff of which he and Pavkovi} were in charge4734 undermines the Trial Chamber’s
conclusion in relation to the nature of Luki}’s duties. Consequently, his argument in this regard is
dismissed.
1439. Finally, the Appeals Chamber notes that a number of Luki}’s submissions challenging the
Trial Chamber’s findings that he planned and coordinated MUP actions misrepresent the
evidence4735 or lack reference to evidence in support of the alleged factual error.4736 Consequently,
these submissions are summarily dismissed.
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(j) Luki}’s involvement in the arming of the RPOs and the disarming of the Kosovo Albanian
population
1440. The Trial Chamber found that, between July 1998 and March 1999, a large number of nonAlbanian citizens from local villages and towns in Kosovo were armed by the VJ and the MUP.4737
It further found that the armed non-Albanian population was organised into units, which were
known as Reserve Police Detachments or Reserve Police Squads (“RPOs”).4738 The Trial Chamber
further found that by March 1999 most of the RPO members responded to the mobilisation and
joined either the MUP or the VJ, reducing the number of armed non-Albanians in Kosovo without
wartime assignments to about 6,000.4739 The Trial Chamber considered that, as Head of the MUP
Staff, Luki} was involved in the establishment of the RPOs and in the arming of its members.4740
The Trial Chamber concluded that Lukić was actively involved in the process of arming the nonAlbanian population, under the auspices of the RPOs, and the disarming of the Kosovo Albanian
population, despite his awareness of the commission of criminal acts during inter-ethnic clashes.
According to the Trial Chamber, this showed that Luki} acted in concert with the JCE members to
further the common purpose of maintaining control over Kosovo through various criminal
means.4741
1441. Luki} argues that the Trial Chamber’s finding that he was involved in the process of arming
the non-Albanian population despite his awareness of the commission of crimes has no support in
the evidence and that the issuance of weapons was lawfully conducted by the SUPs pursuant to an
instruction issued by Vlajko Stojilkovi}.4742 He further contends that the RPOs were never part of or
under the command of the MUP.4743 Luki} also advances challenges to the Trial Chamber’s finding
that he was involved in the disarming of Kosovo Albanians, alleging that the Trial Chamber failed
to assess the evidence in this regard and that disarming was in fact a voluntary surrender of illegal
arms pursuant to the applicable law.4744

Directive issued by Ojdani}”, while specific orders to the police were given by the 3rd Army Commander and the PrK
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1442. With regard to the Trial Chamber’s finding that his active invovlement in the process of
arming the non-Albanian population and disarming the Kosovo Albanian population showed that he
acted to further the common purpose, Luki} submits that the actus reus and mens rea elements of
the first category of JCE cannot be fulfilled prior to the existence of the common purpose.4745 He
argues that a conclusion to the contrary would result in impermissibly extending JCE liability to
individuals who acted without any intention to further a common purpose, as that common purpose
simply did not exist at the time when he acted.4746
1443. The Prosecution responds that, contrary to Luki}’s understanding of the Trial Judgement,
the Trial Chamber’s conclusions on his invovlement in the process of arming the non-Albanian
population and disarming the Kosovo Albanian population are well-founded and based on a detailed
discussion of the evidence.4747
1444. Moreover, the Prosecution contends that, while the actus reus requirement that an accused
significantly contributed to the common purpose of a JCE and his mens rea as a JCE member
cannot be fulfilled before the common purpose comes into existence, his conduct carried out before
the existence of the common purpose can be taken into consideration as circumstantial evidence for
the proof of his JCE liability.4748 The Prosecution adds that, in any event, as the Trial Chamber
found that the common purpose came into existence no later than October 1998,4749 Luki}’s
contribution to the JCE encompassed his preparatory acts for the implementation of the campaign
of violence in 1999, including the arming of the non-Albanian population and the disarming of the
Kosovo Albanian population.4750
1445. The jurisprudence of the Tribunal has held that, in order for an accused to be held
responsible for a crime pursuant to JCE liability, it must be established that he or she performed
“acts that in some way [were] directed to the furthering of the common plan or purpose” of the
JCE.4751 In this regard, the Appeals Chamber recalls its conclusion that the Trial Chamber’s finding
that a common purpose existed beyond reasonable doubt “during the time of the crimes alleged in
4745
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the Indictment”4752 concerned the period starting on 24 March 1999.4753 The Appeals Chamber
further notes that, based on the Trial Chamber’s findings, both the arming of the RPOs and the
disarming of the Kosovo Albanian population took place earlier than 24 March 1999.4754 In these
circumstances, it was unreasonable for the Trial Chamber to find that Luki} “acted […] to further
the common purpose” through his “active invovlement” in the process of arming the non-Albanian
population and disarming the Kosovo Albanian population,4755 thereby finding that he contributed
to the common purpose of the JCE prior to its existence.4756
1446. Nonetheless, the Appeals Chamber considers that the Trial Chamber’s conclusion that Luki}
made a significant contribution to the JCE is unaffected by this error. Its conclusion was based on
an abundance of other evidence, including his other conduct as the Head of the MUP Staff which
continued through 1999.4757 The Appeals Chamber is satisfied that this evidence was sufficient for a
reasonable trier of fact to conclude that the only reasonable inference was that he significantly
contributed to the JCE. Thus, the Trial Chamber’s error did not occasion a miscarriage of justice.
1447. Furthermore, regardless of whether the Trial Chamber erred in relying on Luki}’s
involvement in the process of arming the non-Albanian population and disarming the Kosovo
Albanian population to infer his intent, the Appeals Chamber is satisfied that other evidence
concerning his mindset and conduct was sufficient for a reasonable trier of fact to conclude that the
only reasonable inference was that Luki} had the requisite intent for JCE liability.4758 Therefore, to
the extent that Luki} asserts that the Trial Chamber erred in this regard, he has failed to demonstrate
that the alleged error would have resulted in a miscarriage of justice.
1448. As a result, it is not necessary for the Appeals Chamber to consider Luki}’s remaining
challenges to the Trial Chamber’s factual findings concerning his involvement in the arming of the
non Albanian population and the disarming of the Kosovo Albanian population.
1449. Luki}’s arguments in this regard are therefore dismissed. However, given that the Trial
Chamber erred in finding that Luki} contributed to the JCE through his involvement in the arming
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and disarming, the Appeals Chamber will consider the effect of this error, if any, on Luki}’s
sentence in the section concerning sentencing below.4759
(k) Confiscation and destruction of identity documents
1450. Luki} asserts that he was not involved in the confiscation and destruction of the identity
documents of Kosovo Albanian civilians and that the Trial Chamber thus erred in finding that he
provided a significant contribution to the common purpose through it.4760 However, his submissions
in this regard are irrelevant to his conviction as the Trial Chamber did not find that he contributed to
the JCE through the confiscation and destruction of identity documents.4761 These submissions are
thus dismissed without detailed consideration. Luki}’s submissions contesting the Trial Chamber’s
findings on the confiscation and destruction of identity documents as evidence showing the
existence of the common plan have already been addressed.4762
(l) Conclusion
1451. In light of the above, and notwithstanding the Trial Chamber’s error in relation to Luki}’s
involvement in the arming of the RPOs and the disarming of the Kosovo Albanian population, the
Appeals Chamber dismisses Luki}’s arguments in relation to his role as Head of the MUP Staff.4763
5. Luki}’s intent to forcibly displace part of the Kosovo Albanian population
1452. The Trial Chamber found that Lukić shared the intent with other JCE members “to forcibly
displace the Kosovo Albanian population, both within and without Kosovo, and thereby ensure
4759
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continued control by the FRY and Serbian authorities over the province.”4764 In reaching this
conclusion, the Trial Chamber considered, inter alia, that Luki} was aware that there were serious
allegations of criminal activity by various forces, including PJP and SAJ forces, in Kosovo in midto late 19984765 and also that in 1999, during the period concerned by the Indictment, Luki} had
information on the commission of crimes.4766 The Trial Chamber concluded that:
[Luki}’s] knowledge of the commission of crimes by MUP subordinates and VJ members from
mid-1998 until the end of the NATO campaign in 1999, combined with his continuing work to
ensure co-operation of the joint MUP/VJ operations despite the knowledge of such crimes, is
indicative of his intent that those crimes occur.4767

1453. Luki} challenges the Trial Chamber’s conclusion in relation to his intent, arguing that the
Trial Chamber erred in law in articulating the mens rea standard.4768 He also argues that the Trial
Chamber erred in finding that he: (i) had knowledge of crimes committed in 1998 and 1999;
(ii) voluntarily participated in the common purpose; and (iii) shared the intent for the commission of
the crimes encompassed by the common purpose.4769 In particular, Luki} argues that another
reasonable conclusion remained open on the evidence, namely, that he “was trying to uphold law
and order”.4770
(a) Alleged errors of law in relation to Luki}’s mens rea
1454. Luki} submits that the “mens rea and actus reus elements of the crimes charged were
erroneously applied” as these “elements cannot be satisfied if what is planned/ordered is a legal
operation.”4771 Referring to the mens rea standard in relation to planning, ordering, and instigating,
Luki} argues that “an awareness of a higher likelihood of risk and a volitional element must be
incorporated in the legal standard.”4772 Further, Luki} argues that the Trial Chamber erred in law in
holding that an accused who planned, ordered, or instigated the conduct of the principal perpetrator
need not have possessed discriminatory intent to be liable for persecution, as long as the principal
perpetrator possessed such intent.4773
1455. The Prosecution responds that, since Luki} was convicted for commission through his
participation in a JCE, his challenges to the mens rea required for other modes of liability is
4764
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irrelevant to his conviction.4774 Further, the Prosecution submits that Luki} was convicted for
persecution under JCE III where proof of the accused’s discriminatory intent is not required.4775
1456. The Appeals Chamber recalls that Luki} was convicted for commission, through his
participation in a JCE.4776 Therefore, his reliance on the mens rea standard for planning, ordering,
and instigating is inapposite. Furthermore, Luki} was convicted for persecution as a crime against
humanity pursuant to JCE III.4777 The Appeals Chamber recalls that, in order for the accused to be
held responsible under JCE III, it must be established that the commission of the crime was
foreseeable to him.4778 He need not share the specific intent of the principal perpetrator of that
crime.4779 Consequently, Luki}’s arguments are dismissed.
(b) Luki}’s knowledge of crimes in 1998
(i) Information received during Joint Command meetings
1457. The Trial Chamber found that, in 1998, Lukić regularly attended Joint Command meetings
at which issues such as joint VJ and MUP operations, the “refugee” crisis, and the need to discipline
the forces of the FRY and Serbia were discussed.4780 In addition, the Trial Chamber noted that the
joint operation at Gornje Obrinje/Abria ë Eperme was discussed, including the need for opening an
investigation.4781
1458. Luki} asserts that the Trial Chamber erroneously interpreted the content of the Joint
Command meetings in 1998.4782 He claims that the information presented at those meetings was
unverified and that, in any event, the relevant authorities acted appropriately upon it.4783 Concerning
the incident in Gornje Obrinje/Abria ë Eperme, Luki} submits that “what ha[d] been established and
4773
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was known at the time” was that there had been fighting against the KLA and that efforts had been
made to conduct an investigation.4784 Luki} submits that his knowledge of crimes committed in
Gornje Obrinje/Abria ë Eperme was based only on Albanian newspapers and on information
provided by “American diplomats” that the crimes were committed by “Albanians.”4785 Luki}
further points out that the KLA prevented the investigative judge from visiting the crime scene.4786
He also claims that the Trial Chamber failed to consider that, in addition to being informed of the
commission of crimes, he was also put on notice of measures taken by the competent authorities.4787
1459. In response, the Prosecution submits that Luki} mischaracterises the Trial Chamber’s
findings and fails to show that the Trial Chamber misinterpreted the evidence.4788 As to the incident
in Gornje Obrinje/Abria ë Eperme, the Prosecution submits that Luki} seeks to substitute his own
evaluation of the evidence for that of the Trial Chamber.4789 It adds that Luki}’s argument that
“American diplomats” reported that “Albanians” committed the crimes is unsupported by the
evidence.4790 The Prosecution further submits that the Trial Chamber correctly considered Luki}’s
awareness that measures were allegedly taken to repress crimes as confirmation that he was aware
of the crimes.4791
1460. Concerning the allegations of crimes conveyed during the Joint Command meetings in 1998,
the Trial Chamber noted that acts of arson were often discussed at those meetings.4792 Luki}’s
submission that the information presented at the Joint Command meetings was unverified does not
undermine the Trial Chamber’s conclusion that he was aware that there were serious allegations of
criminal activity.4793
1461. Further, the Trial Chamber considered that information concerning the joint MUP and VJ
action in Gornje Obrinje/Abria e Epërme was discussed at the Joint Command meetings on
26 September and 4 October 1998, in particular that, following the operation, “refugees” were
4784
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spotted near the village of Trđevac/Tërdec and that there was a need to initiate an investigation.4794
The Appeals Chamber notes that Luki} was neither charged with nor convicted of the crimes
committed during the incident.4795 Therefore, to the extent that his arguments relate to his intent to
commit these crimes and his contribution thereto,4796 they are dismissed. As to Luki}’s knowledge
of the incident, the Appeals Chamber is of the view that, without further evidence as to what Luki}
knew about the allegations giving rise to the need for an investigation, it is unclear whether Luki}
had reason to believe that crimes, as opposed to legitimate combat casualties, occurred. In light of
this, the Appeals Chamber finds that a reasonable trief of fact could not have relied on this evidence
in finding that Luki} was aware of serious allegations of criminal activity by MUP forces in Kosovo
in late 1998.4797
(ii) Information received from international representatives
1462. The Trial Chamber found that Luki} was in constant communication with KDOM and KVM
representatives in Kosovo, who kept him informed of their observations.4798 In reaching this
conclusion, the Trial Chamber relied primarily on the evidence of Shaun Byrnes and Karol John
Drewienkiewicz.4799 Byrnes stated that he had notified Luki} of an incident during which PJP units
were leaving a village near Kijevo/Kieva which was deserted and in flames.4800 He also stated that
he had complained to Luki} about the MUP using unnecessary force in returning displaced Kosovo
Albanians in the Pe}/Peja area.4801 Drewienkiewicz testified that he had informed Luki} about
unconfirmed reports that the MUP was using excessive force in the area of Kosovo Polje/Fushë
Kosova.4802
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1463. Luki} argues that, despite noting that the information he received from international
representatives concerning criminal activity of MUP members was unverified, the Trial Chamber
“treated it as verified in determining guilt.”4803 In this regard, Luki} challenges the Trial Chamber’s
reliance upon the evidence of Byrnes and Drewienkiewicz.4804 Luki} avers that, with respect to the
village that Byrnes saw in flames, Byrnes stated that he did not see PJP officers committing any
crimes but that they were leaving the village.4805 Concerning the events in the Pe}/Peja area, Luki}
asserts that a joint anti-terrorist action took place in that area and that, in any event, Byrnes was not
present himself but was informed about the events by his team.4806 In relation to Drewienkiewicz’s
evidence about the MUP use of excessive force in the area of Kosovo Polje/Fushë Kosova, Luki}
claims that the Trial Chamber failed to “establish the limits of an adequate use of force.”4807
1464. In response, the Prosecution submits that it was reasonable for the Trial Chamber to rely on
the evidence of Byrnes and Drewienkiewicz.4808
1465. The Trial Chamber noted Byrnes’ testimony that, in mid- or late September 1998, he
observed PJP units leaving a village, south of Kijevo/Kieva, which was deserted and in flames.4809
While Byrnes testified that he “did not see a single PJP officer pull a trigger” or “light a house by
whatever means” on that occasion,4810 he also stated that he saw PJP units leaving the village
without anybody trying to put out the fire.4811 The Trial Chamber also considered Byrnes’ evidence
that “in August and September 1998 his team observed, on an almost day-to-day basis, PJP and
other police units burning villages, destroying crops, killing farm animals, intimidating Kosovo
Albanian civilians, and driving them from their homes,” which was brought to Luki}’s attention.4812
The Trial Chamber concluded that Byrnes’ “evidence that PJP units stood by while homes in
deserted villages burned was not undermined by cross examination.”4813 Clearly, the Trial
Chamber’s conclusion was not limited to Byrnes’ testimony concerning the one village located
south of Kijevo/Kieva, but applied to the numerous occasions on which his team witnessed the
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PJP’s presence and activities in the area.4814 Moreover, the Appeals Chamber recalls that Luki} was
not convicted for the crimes committed in 1998 and therefore no criminal responsibility was
attributed to him for the event witnessed by Byrnes in the village south of Kijevo/Kieva.
1466. The Trial Chamber also considered Byrnes’ evidence about an event in September 1998 in
the Pe}/Peja area.4815 Luki} takes issue with the Trial Chamber’s holding that Byrnes photographed
this event.4816 Byrnes exact words were “we photographed much of what was going on”4817 and he
confirmed in cross-examination that he did not personally witness the event.4818 Luki} has failed to
explain how the alleged error renders the Trial Chamber’s reliance on Byrnes’ testimony
unreasonable. He also misrepresents the Trial Judgement by referring to an alleged finding that the
“terrorists, not civilians, were the only target” of the operations in the Pe}/Peja area.4819 In fact, the
Trial Chamber found that, while there were indeed clashes between the FRY and Serbian forces and
the KLA, the conduct of the MUP and the VJ forces in the area violated international humanitarian
law, including by deliberately setting houses on fire.4820 Luki} has failed to show any error.
1467. The Trial Chamber further noted that, on 24 December 1998, Drewienkiewicz informed
Luki} about unconfirmed reports that the MUP was using excessive force during village searches in
the area of Kosovo Polje/Fushë Kosova.4821 Contrary to Luki}’s assertion, in order to rely on
Drewienkiewicz’s factual remarks, the Trial Chamber was not required to “establish the limits of an
adequate use of force.”4822 Moreover, the Trial Chamber considered evidence that, at the time,
Luki} already knew about allegations of police units “burning villages, destroying crops, killing
farm animals, intimidating Kosovo Albanian civilians, and driving them from their homes”.4823
Accordingly, the Appeals Chamber considers that it was open to the Trial Chamber to rely on

4814

Luki}’s reference to Paunovi}’s evidence that, in some instances, the KLA set the harvest on fire is plainly
insufficient to show that the Trial Chamber’s reliance on this particular part of Byrnes’ evidence was unreasonable.
(Luki}’s Appeal Brief, para. 650, referring to Dragan Paunovi}, 7 Feb 2008, T. 21872-21873).
4815
Trial Judgement, vol. 3, para. 1083.
4816
See Luki}’s Appeal Brief, para. 651, referring to Trial Judgement, vol. 3, para. 1083.
4817
Shaun Byrnes, 16 Apr 2007, T. 12154.
4818
Shaun Byrnes, 17 Apr 2007, T. 12228.
4819
See Luki}’s Appeal Brief, para. 651, referring to Trial Judgement, vol. 1, para. 881.
4820
Trial Judgement, vol. 1, para. 881.
4821
Trial Judgement, vol. 3, para. 1084. The Trial Chamber noted that, during the same meeting, Drewienkiewicz stated
that the ongoing “VJ/MUP operation” around Podujevo/Podujeva was a serious breach of the cease-fire and
recommended that the operation be ceased (Trial Judgement, vol. 3, para. 1084, referring to Exh. P2544).
Drewienkiewicz testified that Luki} disagreed that it was an inappropriate activity (Karol John Drewienkiewicz,
4 Dec 2006, T. 7786). As Luki} points out, the Trial Chamber did not find that the MUP was responsible for the breach
of the cease-fire in Podujevo/Podujeva (Luki}’s Appeal Brief, para. 656, referring to Trial Judgement, vol. 1, paras 931,
936). He fails to explain, however, how the responsibility for the breach of the cease-fire has a bearing upon the Trial
Chamber’s finding concerning his knowledge of allegations of criminal activity against the Kosovo Albanian civilian
population.
4822
See Luki}’s Appeal Brief, para. 656, referring to Trial Judgement, vol. 3, para. 1084.
4823
Trial Judgement, vol. 3, para. 1082, referring to Shaun Byrnes, 16 Apr 2007, T. 12149–12150, 12152–12153.
583
Case No. IT-05-87-A

23 January 2014

Drewienkiewicz’s evidence in inferring Luki}’s awareness of further allegations of criminal activity
by MUP forces in Kosovo in 1998. Luki}’s submissions are therefore dismissed.
(iii) The Trial Chamber’s reliance on knowledge of crimes in 1998 in inferring Luki}’s
intent
1468. Luki} asserts that the Trial Chamber erred in law in inferring his intent to forcibly displace
the Kosovo Albanian population in 1999 from his knowledge of the commission of other types of
crimes in the past.4824 He further argues that the Trial Chamber erred in finding that the only
reasonable inference from the evidence showing his knowledge of the commission of crimes
in 1998 was that he shared the intent for the commission of deportation and forcible transfer
in 1999.4825 In addition, he avers that the mens rea elements of the first category of JCE cannot be
fulfilled prior to the existence of the common purpose.4826
1469. In response, the Prosecution submits that in concluding that Luki} shared the intent to
forcibly displace the Kosovo Albanian population, the Trial Chamber did not solely rely on his
knowledge of crimes in 1998, but also on his knowledge of crimes in 1999 coupled with his
continuing participation in the violent campaign against the Kosovo Albanian civilians.4827 The
Prosecution also contends that, as a matter of law, even though the mens rea of a JCE member
cannot be fulfilled prior to the existence of the common purpose of the JCE, it can be inferred from
his knowledge of crimes committed before the JCE came into existence.4828 Moreover, it argues that
Luki} knew that the crimes, committed during joint operations of the MUP and the VJ in 1998,
caused the displacement of civilians4829 and that “he knew that he could use the same types of
operations, using the same troops targeting the same ethnic group to achieve the same result
in 1999.”4830
1470. The Appeals Chamber recalls that the mens rea standard relevant to liability for commission
through participation in a JCE is that the accused must share the intent for the commission of the
crimes alleged in the Indictment and not merely foresee their occurrence.4831 As noted earlier in this
Judgement, the extent to which intent may be inferred from knowledge of the commission of crimes
4824
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which were committed earlier than the charged crimes will necessarily depend on the circumstances
of the particular case.4832 In concluding that Luki} shared the intent to forcibly displace the Kosovo
Albanian population, the Trial Chamber considered that, despite his knowledge of the commission
of crimes by the MUP and the VJ and allegations thereof in both 1998 and 1999, he continued to
instruct the MUP to engage in joint operations with the VJ in Kosovo which resulted in the massive
displacement of Kosovo Albanians.4833 In these circumstances, the Appeals Chamber finds no error
in the Trial Chamber’s reliance, in part, on his knowledge of events in 1998. Further, to the extent
that Luki} argues that the Trial Chamber erred in relying solely on his knowledge of crimes in 1998
to infer his intent, his argument is without merit.
(iv) Conclusion
1471. In view of the above considerations, and notwithstanding the Trial Chamber’s error in
relation of Luki}’s knowledge of the crimes committed during the incident in Gornje Obrinje/Abria
e Epërme, Luki} has failed to show that the Trial Chamber’s finding that he was aware of
allegations of serious criminal activity by MUP forces in 1998 was unreasonable.4834 Similarly, he
has failed to show that the Trial Chamber erred in relying, in part, on this evidence in inferring that
he shared the intent to forcibly displace the Kosovo Albanian population in 1999.
(c) Luki}’s knowledge of crimes in 1999
1472. The Trial Chamber found that, during the Indictment period, Luki} continued to receive
information that crimes were being committed by MUP and VJ members against Kosovo Albanian
civilians in Kosovo.4835 In reaching this conclusion, the Trial Chamber relied on evidence showing:
(i) that the MUP Staff received daily reports from the Kosovo SUPs, which dealt with events
throughout Kosovo;4836 (ii) Luki}’s awareness of the discovery of bodies in Izbica/Izbicë and Pusto
Selo/Pastasella;4837 (iii) Luki}’s awareness that large numbers of civilians were leaving Kosovo
in 1999;4838 (iv) Luki}’s presence at a meeting on 4 May 1999 where information was presented

4832

See supra, para. 1016.
Trial Judgement, vol. 3, paras 1120, 1123-1128.
4834
In this context, Luki} also contests the Trial Chamber’s findings as to what occurred on the ground in 1998 and
challenges its assessment of the evidence in this regard. In particular, Luki} asserts that the Trial Chamber erred in its
assessment of the evidence when it found that the VJ and the MUP used excessive and indiscriminate force in
Mali{evo/Malisheva, Drenica, and Gornje Obrinje/Abria e Epërme in 1998 (Luki}’s Appeal Brief, paras 136-138, 140146, 258-259; contra Prosecution’s Response Brief (Luki}), paras 123-124, 195, 198, 201. See also Trial Judgement,
vol. 1, paras 886, 894, 912, 920). However, the Trial Chamber did not rely on this evidence in concluding that Luki}
was aware of allegations of serious criminal activity by MUP forces in 1998 (Trial Judgement, vol. 3, paras 1079-1086,
1120). His arguments in this respect are therefore dismissed without further discussion.
4835
Trial Judgement, vol. 3, para. 1123.
4836
Trial Judgement, vol. 3, paras 1091, 1093, 1123.
4837
Trial Judgement, vol. 3, paras 1092, 1123.
4838
Trial Judgement, vol. 3, paras 1094, 1096, 1124, 1127.
4833

585
Case No. IT-05-87-A

23 January 2014

about numerous cases of violence, killings, pillage, and other crimes;4839 and (v) Luki}’s presence at
a meeting on 7 May 1999 at which measures for the prevention of crimes and means to protect the
civilian population were addressed.4840
1473. Luki} argues that the Trial Chamber “failed to establish in what manner [he] was informed
about incidents”, “did not reference that [he] was aware of any indicted crimes”, and “could not
draw any conclusions as to whether [incidents registered in the daily overviews] occurred as a result
of crimes.”4841
(i) The Trial Chamber’s evaluation of evidence in relation to meetings attended by Luki}

a. Meeting of 4 May 1999
1474. The Trial Chamber noted that, following the receipt of a letter from the then Prosecutor of
the Tribunal, Louise Arbour, noting her concerns about the continued commission of serious
violations of international humanitarian law in Kosovo, on 4 May 1999, Milo{evi} convened a
meeting attended by Luki}. The Trial Chamber found that, at the meeting, information was
presented that the security forces of the VJ and the MUP had dealt with numerous crimes and had
apprehended several hundred perpetrators.4842
1475. Luki} argues that the Trial Chamber erred in concluding that the meeting of 4 May 1999
was convened following the receipt of a letter from Louise Arbour.4843 He also claims that, contrary
to the Trial Chamber’s finding, the report of the meeting does not mention that MUP forces had
dealt with numerous cases of violence, killings, pillage, and other crimes4844 and that no crimes
committed by MUP forces were reported at the meeting.4845
1476. The Prosecution responds that Luki} misrepresents the evidence concerning the meeting of
4 May 1999, which shows that the MUP forces dealt with a number of serious crimes.4846 It further
avers that whether the meeting was called because of Louise Arbour’s letter is irrelevant.4847
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1477. The Appeals Chamber notes that Luki}’s conviction does not rely on whether the meeting
on 4 May 1999 was called following the receipt of a letter from Louise Arbour. Rather, what was
clearly relevant to the determination of Luki}’s mens rea was the Trial Chamber’s finding that, at
the said meeting, information was presented about “numerous cases of violence, killings, pillage,
and other crimes.”4848 Whether the crimes were committed by VJ or MUP forces and whether the
reference to the “security forces” which dealt with those cases encompasses the MUP or only the
VJ4849 are also irrelevant to Luki}’s conviction, as the Trial Chamber found that the crimes of both
the VJ and the MUP were imputable to him.4850 Accordingly, the Appeals Chamber dismisses
Luki}’s submissions in relation to the meeting of 4 May 1999.

b. Meeting of 7 May 1999
1478. The Trial Chamber found that “[a]t the MUP Staff meeting held on 7 May 1999, measures
for the prevention of crimes and means to protect the civilian population were addressed once
again.”4851
1479. Luki} submits that: (i) the meeting of 7 May 1999 was not a meeting of the MUP Staff but a
meeting held at the MUP Staff premises;4852 (ii) no measures for the prevention of crimes and for
the protection of the civilian population were addressed at the meeting;4853 (iii) his “role was only to
receive information”;4854 and (iv) he merely “pointed out the statistical discrepancies” in relation to
the number of murder investigations.4855
1480. The Prosecution responds that measures for the prevention of crimes and means to protect
the civilian population were discussed at the meeting of 7 May 1999.4856
1481. The Appeals Chamber considers that whether the meeting of 7 May 1999 was a meeting of
the MUP Staff or was simply held at the MUP Staff premises is irrelevant to the question of
whether Luki} continued to receive information that crimes were being committed. Further, the
minutes of the meeting clearly support the Trial Chamber’s conclusion that the prevention of crimes
and measures to protect the civilian population were discussed.4857 As to Luki}’s assertion that at
the meeting he merely highlighted the “statistical discrepancies” in the number of murder
4848
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investigations, Luki} has failed to explain how his suggested interpretation of the evidence
undermines the Trial Chamber’s finding that he was indeed aware of the commission of crimes.4858
Accordingly, the Appeals Chamber dismisses Luki}’s submissions in relation to the meeting of
7 May 1999.
(ii) The Trial Chamber’s evaluation of documentary evidence
1482. In finding that, during the Indictment period, Luki} received information on the events on
the ground, and in particular on the commission of crimes,4859 the Trial Chamber considered that
various reporting initiatives were available to Luki} as Head of the MUP Staff.4860 The Trial
Chamber relied upon, inter alia: (i) instructions issued on 15 February 1999 by Vesko Petrovi}, the
Deputy Chief for Operative Affairs of the MUP, ordering shift leaders at police stations throughout
Kosovo to report incidents in their area to the MUP Staff in Kosovo as well as to the MUP in
Belgrade;4861 and (ii) a report sent by Luki} to the MUP in Belgrade on 3 April 1999, recording the
discovery of more than 60 bodies.4862 The Appeals Chamber will address Luki}’s challenges in
turn.

a. Instructions of 15 February 1999
1483. In relation to the instructions sent on 15 February 1999, Luki} argues that the Trial Chamber
committed a number of factual errors. In particular, he argues that: (i) the document was not an
“order” but “information”; (ii) it was sent not to the shift leaders at police stations throughout
Kosovo, but only to those of the Pri{tina SUP; and (iii) the shift leaders subordinate to the Pri{tina
SUP were supposed to inform the shift leader of the Pri{tina SUP so that he would report to the
MUP in Belgrade4863 and thus the “principal user of the information” was the MUP in Belgrade.4864
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1484. The Prosecution responds that, while the evidence concerning the instructions sent on
15 February 1999 appears to relate only to the subordinate divisions of the Pri{tina MUP, Luki}
fails to explain the impact of this error on the Trial Chamber’s finding.4865
1485. The Trial Chamber found that shift leaders at police stations throughout Kosovo were
ordered to report incidents in their area to the MUP Staff in Kosovo as well as to the MUP in
Belgrade.4866 In so doing, the Trial Chamber relied on the instructions issued on 15 February 1999
by Vesko Petrovi}.4867 The Appeals Chamber finds Luki}’s argument that the document relied upon
by the Trial Chamber was not an “order” but “information” to be without merit as the document
clearly contains an instruction on reporting of incidents.4868 Further, Luki} has failed to explain how
the Trial Chamber’s reference to the shift leaders at police stations throughout Kosovo, rather than
to the shift leaders of the OUPs and police stations subordinate to the Pri{tina SUP, would impact
his conviction.4869 Moreover, the document clearly indicates that the purpose of the reporting was to
ensure that the MUP Staff and the MUP in Belgrade were duly informed about the events on the
ground.4870 Luki}’s arguments in this regard are accordingly dismissed.

b. Report of 3 April 1999
1486. Luki} claims that: (i) the report of 3 April 1999 neither shows that the unidentified bodies
were related to the commission of crimes nor identifies the individuals responsible for the
deaths;4871 and (ii) his duty ended upon reporting the incident.4872
1487. The Prosecution responds that the reference to dead bodies contained in the report of
3 April 1999, combined with the information Luki} had about crimes committed in 1998, shows
that Luki} knew the deaths were associated with crimes and that the VJ or MUP forces might be
responsible.4873 The Prosecution adds that, in arguing that his duty came to an end upon reporting
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the incident, Luki} conflates criminal liability under Article 7(3) of the Statute with commission
through participation in a JCE under Article 7(1) of the Statute.4874
1488. The Trial Chamber considered Luki}’s report of 3 April 1999, recording that, on
1 April 1999, the police had found 11 unidentified male bodies in the village of Mamu{a/Mamusha,
Prizren as well as the bodies of 30 unidentified “men killed during operations by [iptar [a term for
Albanians] terrorist gangs” and that, on 2 April 1999, “25 unidentified charred bodies of men were
found in several houses of unknown owners at the crossroads for the Kosovo vino wine cellar in
Mala Kru{a.”4875
1489. The Appeals Chamber notes that it is not clear from the report whether the men whose
bodies were found were killed during legitimate combat activity or were victims of crimes. The
Appeals Chamber is not persuaded by the Prosecution’s submission that, combined with the
information Luki} had about crimes committed in 1998, it was reasonable for the Trial Chamber to
infer that he knew that the deaths mentioned in the 3 April 1999 report were associated with crimes
and might have been committed by the VJ or MUP forces. In support of its submission, the
Prosecution refers to the Trial Chamber’s finding that, in 1998, Shaun Byrnes, Head of the USKDOM,4876 informed Luki} that police units were “burning villages, destroying crops, killing farm
animals, intimidating Kosovo Albanian civilians, and driving them from their homes”.4877 However,
the evidence before the Trial Chamber does not show that Byrnes informed Luki} about killings of
civilians. Consequently, the Appeals Chamber finds that the Trial Chamber’s reliance on Luki}’s
report of 3 April 1999 as showing Luki}’s knowledge of crimes committed by MUP and VJ forces
was unreasonable. Accordingly, the Appeals Chamber grants Luki}’s challenges in relation to the
report of 3 April 1999.
(iii) Knowledge of crimes committed in Prizren municipality
1490. Luki} argues that the Trial Chamber erred in finding that he had knowledge of the crimes
committed in the Prizren municipality.4878 He submits that in so doing the Trial Chamber violated
the principle in dubio pro reo,4879 since the evidence showed that the MUP Staff in Pri{tina was
unable to communicate with the field during the conflict.4880 Luki} also contends that the “Daily
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Bulletins”, which he prepared based on information from the Prizren SUP as well as the testimony
of SUP personnel show that he had no knowledge of the crimes committed there.4881
1491. The Trial Chamber made no finding that Luki} knew specifically about the crimes
committed in Prizren municipality. However, the Appeals Chamber recalls the Trial Chamber’s
finding that the common purpose of the JCE was to ensure the continued control by the FRY and
Serbian authorities over Kosovo by forcibly displacing the Kosovo Albanian population within and
outside Kosovo. In particular, the Trial Chamber found that the Kosovo Albanian population was to
be forcibly displaced through a widespread and systematic campaign of terror and violence.4882 As a
participant in the JCE, Luki} need not have known of each specific crime committed by the MUP
and VJ forces in order to be criminally liable.4883 It suffices that he shared the intent for the
commission of these crimes and acted in furtherance of the common purpose. Therefore, Luki}’s
submission that he lacked specific knowledge of the crimes committed in Prizren is inapposite.
(iv) Luki}’s awareness of the discovery of bodies in Izbica/Izbicë and Pusto Selo/Pastasella
1492. In addressing Luki}’s knowledge of the activities of the MUP in Kosovo, including the
commission of crimes in 1999, the Trial Chamber held that:
Luki} stated in his interview that once the MUP received information about the mass graves in
Izbica and Pusto Selo/Pastasella it complied with the law and informed the relevant court in charge
of the area. Subsequently, an order was given by an investigative judge and bodies were examined,
identified, and buried. According to Luki}, the examination of the bodies confirmed that the
victims were members of the KLA who died in combat, as most bodies sustained fire-arm injuries.
The Chamber recalls here its finding that at least 93 Izbica victims, the majority of whom were of
advanced age, were not killed in combat.4884

1493. Luki} argues that the Trial Chamber misinterpreted the statement in his interview with the
Prosecution pertaining to Pusto Selo/Pastasella when it considered that it related to Izbica/Izbicë.4885
With regard to Pusto Selo/Pastasella, Luki} stresses that he merely knew that the persons were
killed in combat, which is insufficient to establish knowledge of crimes.4886 Further, Luki} argues
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that he had no information about the involvement of MUP members in the killings in Izbica/Izbicë
and that all he knew at the time was that an investigation into the incident was under way.4887
1494. The Prosecution responds that, in his interview, Luki} indeed referred to the victims of
Pusto Selo/Pastasella as members of the KLA who died in combat and not to the victims in
Izbica/Izbicë. It contends that Luki} nonetheless fails to explain how this alleged error has any
impact on the Trial Chamber’s relevant findings.4888 The Prosecution submits that Luki} learnt
about the mass grave in Izbica/Izbicë “through satellite or through the internet”4889 and that the
evidence shows that Luki} had detailed information about the activities of the MUP in Kosovo,
including the commission of crimes.4890
1495. In his interview with the Prosecution, Luki} confirmed that he knew of the mass graves in
Izbica/Izbicë and Pusto Selo/Pustasella.4891 A review of the evidence shows that Luki}’s statement
that the bodies included KLA members who had been killed in combat was only made in the
context of Pusto Selo/Pastasella.4892 Therefore, to the extent that the Trial Chamber attributed
Luki}’s comment about Pusto Selo/Pastasella to Izbica/Izbicë, it erred. Further, while the Trial
Chamber heard evidence about the exhumation of bodies in Pusto Selo/Pastasella, their
examination, and subsequent reburial, it did not reach a finding as to the cause of death.4893 There is
also no reference in the Trial Judgement to evidence showing that Luki} was aware that the deaths
were associated with the commission of crimes. Consequently, the Appeals Chamber finds that, to
the extent that the Trial Chamber relied on Luki}’s interview with the Prosecution in finding that he
was aware of the commission of crimes in Pusto Selo/ Pastasella, it was in error.
1496. Further, Luki} stated in his interview that he learned about the incident in Izbica/Izbicë
“through satellite or through the internet”4894 and that an investigation into the incident was carried
out.4895 The Appeals Chamber finds that it was open to the Trial Chamber to rely on Luki}’s
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knowledge of the mass grave in Izbica/Izbicë, among other evidence,4896 in finding that he had
detailed information about the activities of the MUP in Kosovo. However, the Trial Chamber did
not refer to any evidence showing that Luki} knew that the victims of the incident were not killed in
combat. Absent such evidence, the Trial Chamber’s reliance on Luki}’s awareness of the mass
grave in Izbica/Izbicë in inferring his knowledge of the commission of crimes was erroneous.
(v) Conclusion
1497. The Appeals Chamber recalls that it has found errors in the Trial Chamber’s reliance on
Luki}’s report of 3 April 1999 and on his statement concerning the mass graves in Pusto
Selo/Pustasella and Izbica/Izbicë. However, having due regard to the Trial Chamber’s findings on
the information Luki} received, through various sources, about the commission of crimes and the
mass departure of the civilian population in 1999,4897 the Appeals Chamber finds that the Trial
Chamber’s conclusion on Luki}’s knowledge of crimes based on the totality of the evidence was
reasonable and that it is therefore undisturbed by the factual errors.
(d) Measures addressing the commission of crimes
1498. The Trial Chamber found that:
while some orders may have been issued by Lukić directing the police to prevent the departure of
civilians from Kosovo after the mass exodus was underway, such orders were similar to those to
VJ forces to abide by international humanitarian law, which were systematically violated. The fact
that Lukić, despite his knowledge of the events on the ground, nevertheless continued to order the
MUP to engage in joint operations with the VJ shows that his orders were not genuine, and thus do
not create any doubt as to his intent to further the objectives of the joint criminal enterprise.4898

1499. The Trial Chamber considered a dispatch issued by Luki} on 15 April 1999, stating that,
even though an earlier order had been issued to prevent civilians from leaving and to ensure their
safety, some of the commanders had not been obeying the order and were “tolerating massive-scale
departures of civilian population.”4899 The Trial Chamber noted that, after Lukić’s dispatch, the
mass departure of Kosovo Albanian civilians continued.4900
1500. Luki} submits that, in view of the conclusion that he issued orders demanding the
prevention of crimes and the punishment of the perpetrators, the Trial Chamber erred in finding that
he shared the intent to commit the crimes encompassed by the common purpose.4901 He also argues
4896
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that the Trial Chamber’s conclusion that he knew “that some PJP commanders were ‘tolerating
massive-scale departures of civilian population’” is not supported by the evidence. He adds that his
dispatch of 15 April 1999 showed neither that PJP commanders were tolerating civilians’ departures
nor that the Kosovo Albanian population was being forcibly displaced. Rather, it reflected the need
to prevent the large-scale departures of civilians regardless of their ethnicity.4902 Luki} claims that
the decrease in the number of people leaving Kosovo following his dispatch of 15 April 1999 shows
that the dispatch was largely obeyed and that the “greatest mass departure of civilians was a
consequence of a shock that ensued after the bombing had started.”4903
1501. Luki} also submits that, in finding that he continued to receive information about crimes
committed by the MUP and VJ members during the NATO campaign, the Trial Chamber failed to
consider that he was also informed, on the basis of the reports sent by the Kosovo SUPs and the
information conveyed at meetings held in May 1999, that measures addressing those crimes had
been taken by the competent authorities.4904 Finally, Luki} argues that his cooperation with the
ICTY and his investigation of crimes following the time-period of the indictment show that he did
not share the JCE intent.4905
1502. The Prosecution responds that the Trial Chamber considered and correctly rejected Luki}’s
arguments.4906 The Prosecution further submits that, contrary to Luki}’s assertion, the evidence
supports the Trial Chamber’s conclusion that he knew that some PJP commanders were tolerating
the departure of large numbers of civilians from Kosovo.4907
1503. The Trial Chamber considered that at various meetings attended by Luki} measures for the
prevention of crimes and means to protect the civilian population were discussed.4908 On this basis,
it found that Luki} knew that the ill-treatment and forcible displacement of civilians were

referring to Exh. 6D768, Exh. 6D872, Exh. 6D666, Exh. P1989, Exh. 6D778, Exh. 6D874, Exh. P1996, Exh. 6D773,
Exh. P1993, Exh. 5D1423, Exh. 5D1418, Exh. 5D1421, Exh. P1468. Luki} further argues that the Trial Chamber
reached contradictory findings in stating that, on the one hand, his orders for the prevention of the mistreatment of the
civilian population were disingenuous and, on the other hand, that he had authority over the MUP units (Appeal
Hearing, 14 Mar 2013, AT. 510). The Appeals Chamber finds that Luki}’s conclusion on this point does not flow from
the argumentation.
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occurring4909 and that orders for the protection of the civilian population were systematically
violated.4910 In this context, the Trial Chamber further considered that despite his knowledge of the
events, Luki} continued to order the MUP to engage in joint operations with the VJ.4911
Consequently, the Trial Chamber correctly took this into account when reaching its conclusion on
Luki}’s intent. Furthermore, Luki}’s actions following the indictment period do not undermine this
conclusion.
1504. The Trial Chamber also concluded that “Lukić knew that large numbers of civilians were
leaving Kosovo in 1999 and that some PJP commanders were ‘tolerating massive-scale departures
of civilian population.’”4912 In reaching its conclusion, the Trial Chamber relied, inter alia, on a
dispatch sent by Luki} on 15 April 1999 to the chiefs of SUPs and commanders of separate police
units in Kosovo.4913 In this dispatch, Luki} indicated his awareness that some commanders had not
been obeying a previous order to prevent the departure of the civilian population and had instead
tolerated such departures.4914 To the extent that Luki} argues that this evidence does not support the
Trial Chamber’s finding, his argument fails.
1505. As to Luki}’s argument that the dispatch showed that the civilian population was not being
forcibly displaced, the Appeals Chamber considers that Luki} merely submits a different
interpretation of the evidence. Similarly, with regard to the fact that the dispatch does not specify
the ethnicity of the civilian population, Luki} fails to show that it was unreasonable for the Trial
Chamber to conclude, based on the totality of the evidence, that he knew that the majority of the
departing civilians were Kosovo Albanians. His arguments in this regard are therefore dismissed.
1506. Further, the Appeals Chamber considers Luki}’s submission that his dispatch of
15 April 1999 “produced appropriate results” as well as his interpretation of the fact that
101,628 Kosovo Albanians left Kosovo between 5 April and 30 April 1999, as compared to the
613,530 Kosovo Albanians who left the province from 24 March to 5 April 1999,4915 to be
speculative, merely seeking to substitute his own interpretation of the evidence for that of the Trial
Chamber. Moreover, Luki} has failed to show that the Trial Chamber erred in relying on this
evidence in finding that he had detailed information about the activities of the MUP in Kosovo,
4909

Trial Judgement, vol. 3, para. 1124.
Trial Judgement, vol. 3, para. 1129.
4911
Trial Judgement, vol. 3, para. 1129.
4912
Trial Judgement, vol. 3, para. 1124.
4913
Trial Judgement, vol. 3, para. 1124, citing Exh. 6D778.
4914
Exh. 6D778. Concerning the position and structure of the PJP detachments, see Trial Judgement, vol. 1, paras 666674. To the extent that Luki} argues that the dispatch of 15 April 1999 did not refer to the commanders of PJP units
specifically, Luki} fails to demonstrate how, even if his argument prevailed, this error would invalidate the Trial
Chamber’s finding. In this regard, the Appeals Chamber notes that the dispatch clearly referred to commanders of
police units.
4910

595
Case No. IT-05-87-A

23 January 2014

including the commission of crimes. Finally, his actions following the indictment period do not
undermine this finding. His argument is accordingly dismissed.
(e) Luki}’s voluntary participation in the common purpose
1507. The Trial Chamber found that all of Luki}’s actions were voluntary rather than coerced.4916
1508. Luki} claims that the Trial Chamber failed to establish “which act or conduct […] proves
that he voluntarily […] went to Kosovo […] identified and/or accepted the authority and tasks that
clearly comprised a common criminal purpose to forcibly displace Albanians.”4917 He asserts that
he was deployed to Kosovo in order to conduct a lawful operation combating terrorism and was
obliged by law to comply with the decision of his deployment.4918
1509. In response, the Prosecution submits that Luki} repeats his trial submissions which were
considered and correctly rejected by the Trial Chamber.4919 It maintains that the contribution of a
JCE member need not be criminal in itself and that Luki}’s submissions should be summarily
dismissed.4920
1510. The Appeals Chamber finds Luki}’s arguments that he had the legal duty to comply with the
decision for his deployment and that the KLA was considered a “terrorist” organisation to be
misguided. What is required is that he voluntarily participated in at least one aspect of the common
purpose.4921 Neither his deployment as such nor his engagement in the fight against the KLA was
the basis for the Trial Chamber’s conclusion that he made a significant contribution to the JCE.
Rather, the Trial Chamber found that, as Head of the MUP Staff and a JCE member, Luki} used
MUP forces under his control to carry out the crimes encompassed by the common purpose.4922
Accordingly, Luki} has failed to demonstrate an error in the Trial Chamber’s finding that his
actions in furtherance of the common purpose were voluntary.
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(f) Summarily dismissed submissions
1511. The Appeals Chamber notes that a number of Luki}’s submissions challenging the Trial
Chamber’s findings on his mens rea are obscure,4923 undeveloped,4924 clearly irrelevant,4925 fail to
articulate an error,4926 misrepresent4927 or fail to identify the challenged factual findings,4928 seek to
substitute his interpretation of the evidence for that of the Trial Chamber,4929 lack reference to
4923
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to relay to Byrnes only the information he gathered from the reporting by Stevanovi}, who was in charge of the
activities related to return of civilians”, without explaining the relevance of his argument to the Trial Chamber’s
findings).
4926
Luki}’s Appeal Brief, para. 417 (“In III/1115 the [Trial] Chamber stated ‘For Luki}’s liability to arise pursuant to
the first category of the JCE, the evidence must show that he participated in at least one aspect of the common purpose
to ensure continued control by the FRY and Serbian authorities over Kosovo, through crimes of forcible displacement,
which the Chamber has already found existed.’ This formulation shows that in establishing criminal responsibility of
Appellant the [Trial] Chamber started from erroneous postulates, which inevitably led to erroneous conclusions.”)
Luki}’s Appeal Brief, para. 664 (“The ₣Trialğ Chamber further noted that Luki} instructed the chiefs of the Kosovo
SUPs to send urgent daily reports, containing information about ‘terrorist actions’. This was a lawful instruction.
Concerning the document referenced by the Chamber, Mijatovi} said ‘this document was produced in accordance with
the obligation of the MUP to inform the KVM on incidents and potential actions and movement of the police’. This
obligation stemmed from the signed agreements.” Luki} fails to articulate any error in the Trial Judgement). Luki}’s
Appeal Brief, para. 674 (asserting that “₣cğoncerning the dispatch of 28.5.1999, as Gagi} explained, the MUP Staff was
used as an address to which he sent the dispatch on behalf of the Crime Police Administration to Crime Police
Departments (OKPs) on the ground. The ₣Trialğ Chamber’s reference to the indictment of Milo{evi}/Stojiljkovi} is not
clear as this fact is not mentioned in this dispatch and its attachment.” Luki} fails to articulate any error in the Trial
Judgement).
4927
Luki}’s Appeal Brief, para. 667, referring to Exh. 6D238 (by submitting that “₣tğhe ₣Trialğ Chamber misquoted the
Minister’s dispatch by noting that the MUP Staff was to be informed first, and then the MUP in Belgrade”, Luki}
misrepresents the Trial Chamber’s finding that “at the beginning of the NATO campaign, the Minister of Interior
instructed all organisational units of the MUP in Kosovo to report any security incidents to the MUP Staff in Kosovo, as
well as to the MUP in Belgrade” (Trial Judgement, vol. 3, para. 1090, referring to Exh. 6D238, point 9)).
4928
Luki}’s Appeal Brief, para. 660 (arguing that “₣wğhen referring to Cveti}’s testimony that the MUP Staff received
information from the SUPs and various PJP/SAJ, the ₣Trialğ Chamber did not note that Cveti} had no knowledge of the
incident in Izbica, which was in the area of his SUP. Clearly, Cveti} did not inform the MUP Staff about this incident.”
Luki} fails to provide reference to the Trial Judgement or to the evidence he is relying upon). Luki}’s Appeal Brief,
para. 662 (“When noting that the arguments advanced by the defence are contrary to the testimony of Adamovi}/Cveti},
the ₣Trialğ Chamber did not differentiate between the ‘combat reports’ which, were not submitted to the MUP Staff, and
reports on the security-related events that fall into the category of the knowledge of crimes.” Luki} fails to refer to the
relevant finding of the Trial Chamber and to identify the evidence he is relying upon).
4929
Luki}’s Appeal Brief, para. 670. See also ibid., para. 455 (“The ₣Trialğ Chamber failed to establish in what manner
Luki} was informed about incidents, and did not reference that Luki} was aware of any indicted crimes”. Luki} ignores
the Trial Chamber’s relevant findings and the evidence in support thereof). Luki}’s Appeal Brief, para. 477 (“The
₣Trialğ Chamber has not referred to any evidence proving ‘Luki} had the intent to forcibly displace the Kosovo
Albanian population’, as inferred by it. This inference is not substantiated by any evidence presented”. Luki} ignores
the Trial Chamber’s relevant findings and the evidence in support thereto). Luki}’s Appeal Brief, para. 478
(“Furthermore, the [Trial] Chamber concluded that Appellant shared intent with Milo{evi}/Pavkovi}/[ainovi}.
However, it did not refer to any evidence that would confirm, or even “suggest” that Appellant had knowledge that
Milo{evi}/Pavkovi}/[ainovi} shared such intent, if any.” Luki} disregards the extensive evidence considered by the
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evidence in support of the alleged factual errors,4930 or fail to explain how these errors have an
effect on the conclusions of the Trial Chamber.4931 Consequently, these submissions are summarily
dismissed.
(g) Conclusion
1512. In light of the above, the Appeals Chamber finds that Luki} has failed to show an error in
the Trial Chamber’s finding that the only reasonable inference from the evidence was that he shared
the intent to forcibly displace part of the Kosovo Albanian population. His arguments are therefore
dismissed.4932
6. Alleged “double standards” in the evaluation of the evidence
1513. Luki} submits that the Trial Chamber erred by applying “double standards when drawing
conclusions on responsibility of different accused.”4933 In particular, he submits that the Trial
Chamber erred: (i) by applying disparate standards to the evidence concerning his presence and that
of Milutinovi} and Lazarevi} at meetings;4934 (ii) by ignoring that, like Milutinovi}, he was
Trial Chamber in reaching its findings on the common purpose and the members of the JCE (Trial Judgement, vol. 3,
paras 16-97. See also ibid., vol. 3, paras 468, 783, 1132)).
4930
Luki}’s Appeal Brief, para. 645 (alleging that “₣ağ closer analysis taking into account the contents of
previous/subsequent meetings shows that the discussions dealt with arson committed by criminals and not FRY/Serbian
forces”, but failing to support his submission with reference to relevant evidence. Luki}’s reference to \or|evi}’s
remark, which was taken into account by the Trial Chamber, does not, as such, provide support to his submission
(see Trial Judgement, vol. 3, para. 1080, referring to Exh. P1468, p. 96)). Luki}’s Appeal Brief, para. 647, referring to
Trial Judgement, vol. 3, para. 1082 (arguing that “₣tğhe [Trial] Chamber failed to note that when asked whether the VJ
participated in the actions with the police, Byrnes gave a negative answer. Therefore, Byrnes either had no information
about the situation he was monitoring or he failed to tell the truth.” Luki} however fails to refer to the portion of
Byrnes’s testimony that he is relying upon in support of his assertion). Luki}’s Appeal Brief, para. 657 (asserting that
“the [Trial] Chamber failed to discuss the reliability of information that was presented even before the UN Security
Council”, without specifying the information referred to and its relevance to the Trial Chamber’s findings). Luki}’s
Appeal Brief, para. 658, citing Trial Judgement, vol. 3, para. 1086 (“The [Trial] Chamber’s finding that ‘Luki} was
aware that there were serious allegations of criminal activity by MUP forces in Kosovo in mid/late 1998, directed
against the Kosovo Albanian civilian population’, does not correspond with the established facts. The [Trial] Chamber
failed to assess the totality of evidence and drew arbitrary conclusions based, inter alia, on unverified newspaper
articles published in the Koha Ditore.” Luki} fails to substantiate his submission with reference to evidence allegedly
ignored by the Trial Chamber). Luki}’s Appeal Brief, para. 434; see also ibid., para. 433, citing Trial Judgement, vol. 3,
para. 1119 (submitting that “[The Trial Chamber] categorized all information received by Luki} as information on
crimes, which does not correspond with the truth”, but failing to substantiate his submission with reference to the
evidence on the record). Luki}’s Appeal Brief, para. 436 (contending that “₣tğhe record reflects evidence indicating that
the information received was often unreliable/unverified, and that quite often such information was propaganda”,
without referring to the evidence).
4931
Luki}’s Appeal Brief, para. 663 (“The Rules of Internal Organization, as amended in 1996 were incorrectly found to
be a ‘reporting alternative’” as they “represented the only basis of reporting that needed to be communicated through
dispatches.” Luki} fails to explain the impact of the alleged error on the Trial Chamber’s findings).
4932
Dismissing, in relevant part, Luki}’s sub-grounds D(3), H, I(4), O(1)(e), P(9)(a)-(b), Q(1), U(2), and GG(2).
4933
Luki} Appeal Brief, para. 437. See also ibid., paras 108, 178, 269, 325, 397-401, 437-440, 706.
4934
Luki} Appeal Brief, paras 178, 591, referring, inter alia, to Trial Judgement, vol. 3, para. 143 (21 July 1998);
Luki}’s Appeal Brief, para.269, referring to Trial Judgement, vol. 3, paras 142, 1201 (4 May 1999 meeting); Luki}’s
Appeal Brief, paras 323, 325, referring to Trial Judgement, vol. 3, paras 356, 843 (1 June 1999). Luki} further contends
that had the Trial Chamber not erroneously noted his participation in two important meetings with Milo{evi}, it would
have found that like Lazarevi}, he was distanced from the policy makers (Luki} Appeal Brief, paras 398-401, referring
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informed that measures were undertaken by the competent authorities in response to crimes and that
some incidents were considered not to be criminal offences, or identified as propaganda;4935 (iii) in
finding his orders to prevent and punish crimes to be disingenuous, meanwhile finding that
Lazarevi}’s similar attempts demonstrated that he made efforts to ameliorate the circumstances in
which the forcible displacement occurred;4936 and (iv) in placing more weight on Aleksandar
Vasiljevi}’s evidence in assessing Luki}’s responsibility than in assessing Ojdani}’s
responsibility.4937
1514. The Prosecution responds that Luki}’s submissions misrepresent the Trial Chamber’s
findings and should be summarily dismissed.4938 In particular, it submits that the Trial Chamber did
not find Vasiljevi}’s evidence unreliable in relation to Ojdani}4939 and that “Luki}’s attempt to compare
his mens rea with that of Milutinovi} and Lazarevi} is misguided given their different roles in the

events.”4940
1515. The Appeals Chamber recalls that a trial chamber’s conclusion on the individual criminal
responsibility of an accused is the result of an evaluation of all the evidence presented in relation to
that accused.4941 Luki}’s submissions concerning the Trial Chamber’s assessment of the respective
roles of Luki}, Milutinovi}, and Lazarevi} and their knowledge of crimes ignore the totality of the
evidence considered by the Trial Chamber and fail to demonstrate that the Trial Chamber’s
conclusions in relation to Luki}’s individual criminal responsibility were unreasonable. In addition,
Luki} ignores the Trial Chamber’s finding that he knew that the ill-treatment and forcible
displacement of civilians was occurring and that orders for the protection of the civilian population
were systematically violated.4942 Accordingly, the Appeals Chamber dismisses Luki}’s submissions
in this regard.4943

to Trial Judgement, vol. 3, para. 918, referring to Vladimir Lazarević, 12 Nov 2007, T. 18134, ibid., 20 Nov 2007,
T. 18657. See also Luki} Appeal Brief, paras 397, 706).
4935
Luki} Appeal Brief, paras 437-439. See also Luki}’s Appeal Brief, paras 455-456, 466, 682, 818.
4936
Luki} Appeal Brief, paras 440-442, referring to Trial Judgement, vol. 3, paras 918, 1129; Exh. 6D765, Exh. 6D769.
4937
Luki} Appeal Brief, para. 108, referring to Trial Judgement, vol. 3, para. 572.
4938
Prosecution Response Brief (Luki}), paras 109, 220, 385.
4939
Prosecution Response Brief (Luki}), para. 109, referring to Trial Judgement, vol. 3, para. 572.
4940
Prosecution Response Brief (Luki}), paras 219-220, 386. See also Prosecution Response Brief (Luki}), para. 449,
referring to, inter alia, Trial Judgement, vol. 3, paras 274-276, 284, 1012-1015, 1024-1040, 1051-1059, 1091-1096.
4941
See Halilovi} Appeal Judgement, para. 125, quoting Ntagerura et al. Appeal Judgement, para. 174 where the
Appeals Chamber held: “Only after the analysis of all the relevant evidence, can the Trial Chamber determine whether
the evidence upon which the Prosecution relies should be accepted as establishing the existence of the facts alleged,
notwithstanding the evidence upon which the Defence relies.” See also Halilovi} Appeal Judgement, para. 128. See also
supra, sub-section VII.D.4.
4942
See Trial Judgement, vol. 3, paras 1124-1127, 1129.
4943
Dismissing, in relevant part, Luki}’s sub-grounds D(3), F(2), I(4), N(3), O(1)(b), and O(1)(e).
599
Case No. IT-05-87-A

23 January 2014

7. Luki}’s responsibility for crimes committed by the MUP and the VJ
1516. Relying on the standard set out by the Appeals Chamber in Brđanin, the Trial Chamber held
that:
in order to hold a member of a joint criminal enterprise responsible for crimes or underlying
offences committed by non-members of the enterprise, it has to be shown (a) that the crime or
underlying offence can be imputed to one member of the joint criminal enterprise (not necessarily
the accused) and (b) that this member—when using a physical perpetrator or intermediary
perpetrator—acted in accordance with the common plan. The existence of this link is to be
assessed on a case-by-case basis.4944

1517. Luki} argues that the Trial Chamber erroneously relied on the Br|anin Appeal Judgement,
thus lowering the standard for criminal responsibility.4945 He contends that the application of this
standard led the Trial Chamber to find that MUP members, including Luki}, were responsible for
the actions of the army, despite having no control over army personnel or knowledge of their
actions.4946 Luki} also argues that the Trial Chamber erred when it found that he “implemented the
objectives of the JCE through members of the forces of the FRY/Serbia, whom [JCE members]
controlled”, since he was unable to issue orders to, discipline, or punish any MUP or VJ personnel,
which are necessary elements to demonstrate control over subordinates.4947
1518. Luki} also claims that, with respect to the crimes committed by the VJ forces in
Gnjilane/Gjilan, the evidence does not show that he “had any notice that would impute criminal
liability to him.”4948
1519. The Prosecution responds that Luki} misrepresents the legal requirements for JCE and that
whether or not Luki} had effective control over VJ forces is irrelevant for JCE liability.4949 It further
submits that Luki} was frequently informed of crimes committed by the MUP and the VJ in Kosovo
and had detailed information about the events there throughout the Indictment period.4950

4944

Trial Judgement, vol. 1, para. 99, referring to Brđanin Appeal Judgement, para. 413, Martić Appeal Judgement,
paras 168–169.
4945
Luki}’s Appeal Brief, para. 193, citing Trial Judgement, vol. 1, para. 99, which refers, inter alia, to Brđanin Appeal
Judgement, para. 413.
4946
Luki}’s Appeal Brief, paras 193, 367-368, 498. See also Luki}’s Reply Brief, paras 64-67.
4947
Luki}’s Appeal Brief, para. 367, referring to Trial Judgement, vol. 3, para. 11. Luki} further submits that the Trial
Chamber found Lazarevi} and Ojdani} not guilty for acts committed by police officers because neither of them had
“effective control over the police units” (Luki}’s Appeal Brief, para. 193).
4948
Luki}’s Appeal Brief, paras 815-818. See ibid., para. 814, referring to Trial Judgement, vol. 2, paras 943-944, 946,
948.
4949
Prosecution’s Response Brief (Luki}), paras 155-157.
4950
Prosecution’s Response Brief (Luki}), para. 485, referring to Trial Judgement, vol. 3, paras 1097, 1123. The
Prosecution also submits that Luki}’s arguments warrant summary dismissal as he repeats his trial submissions and
ignores the Trial Chamber’s relevant findings (Prosecution’s Response Brief (Luki}), paras 484-485, referring to Luki}
Closing Brief, paras 451-463, 539-596, Trial Judgement, vol. 3, paras 1097, 1123. See also Prosecution’s Response
Brief (Luki}), para. 491).
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1520. Luki}’s submission that, in order for him to incur JCE liability, it must be shown that he
“exercised authority/control over members of the forces” is misconceived.4951 He appears to
conflate superior responsibility under Article 7(3) of the Statute with JCE liability under
Article 7(1) of the Statute.4952 For the purpose of establishing superior responsibility, it must be
proven that the accused exercised effective control – in the sense of the material ability to prevent
and to punish – over his subordinates who committed crimes.4953 However, the authority or control
of the accused over principal perpetrators is not a necessary element to establish JCE liability. It is
one of the various factors that a chamber may take into account in determining whether crimes of
principal perpetrators were linked with the accused.4954 Furthermore, under the JCE doctrine, an
accused who participated in a JCE with the requisite mens rea may be held responsible for crimes
committed by principal perpetrators who were not JCE members, so long as those crimes were
linked with, and therefore can be imputed to, one of the JCE members, who acted in accordance
with the JCE common plan. This JCE member does not necessarily have to be the accused.4955 The
Appeals Chamber thus finds that the Trial Chamber correctly described the law in this regard.4956
1521. The Appeals Chamber recalls the Trial Chamber’s finding that “the members of the joint
criminal enterprise used VJ and MUP forces under their control to carry out the crimes charged in
the Indictment.”4957 The Trial Chamber subsequently concluded that the actions of those forces
were imputable to the members of the JCE, including Luki}, recalling in particular that [ainovi},
who was the political coordinator of the VJ and MUP forces in Kosovo, and Pavkovi}, who was in
command and control of all VJ forces in Kosovo, were members of the same JCE.4958 The Trial
Chamber emphasised that [ainovi}, Pavkovi}, and Luki} were all involved in the coordination of
VJ and MUP activities in Kosovo.4959 Therefore, Luki}’s arguments that he had no authority over
the VJ troops or access to their reports and that he received information that the police arrested the
alleged perpetrators are not pertinent. Similarly, his submission that the Trial Chamber failed to

4951

See Luki}’s Appeal Brief, para. 367. The Appeals Chamber also observes that the Trial Chamber merely restated
the Prosecution’s allegation in the Indictment that the named members of the JCE “implemented the objectives of the
JCE through members of the forces of the FRY and Serbia, whom they controlled” (Trial Judgement, vol. 3, para. 11)
and that Luki} misinterprets this as the Trial Chamber’s finding (Luki}’s Appeal Brief, para. 367).
4952
See Kvo~ka et al. Appeal Judgement, para. 104.
4953
Halilović Appeal Judgement, para. 59; Čelebići Appeal Judgement, paras 196, 198, 256.
4954
Cf. supra, paras 1259, 1261.
4955
Kraji{nik Appeal Judgement, para. 225; Marti} Appeal Judgement, para. 168; Br|anin Appeal Judgement,
para. 413.
4956
See Trial Judgement, vol. 1 para. 99.
4957
Trial Judgement, vol. 3, para. 1132.
4958
Trial Judgement, vol. 3, para. 1132.
4959
Trial Judgement, vol. 3, para. 1132.
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provide reasons as to why the crimes committed by the VJ were imputable to him is without
merit.4960 Accordingly, the Appeals Chamber dismisses his arguments in this regard.4961
8. Alleged errors in relation to Luki}’s responsibility under JCE III
(a) Introduction
1522. The Trial Chamber found that Luki} was a member of a JCE, the common purpose of which
was to ensure continued control by the FRY and Serbian authorities over Kosovo.4962 Having
concluded that the common purpose was to be achieved through the crimes of deportation and
forcible transfer, the Trial Chamber considered whether, pursuant to the third category of JCE, the
crimes of murder and persecution, including through murder, sexual assault, and the destruction of
cultural property,4963 were foreseeable to Luki}, and whether he willingly took the risk that they
would be committed.4964 The Trial Chamber concluded that the crimes of murder as a violation of
the laws or customs of war and murder and persecution, through murder and destruction of or
damage to religious property, as crimes against humanity were foreseeable to Luki}.4965
1523. As a result, the Trial Chamber convicted Luki} of murder as a violation of the laws or
customs of war and murder and persecution, through murder, as crimes against humanity committed
at \akovica/Gjakova town (on the night of 1 April 1999),4966 Korenica/Korenicë and Meja/Mejë
(27 April 1999),4967 Bela Crkva/Bellacërka (25 March 1999),4968 Mala Kru{a/Krusha e Vogël
(26 March 1999),4969
(28 March 1999),
3 May 1999),

4972

4971

Suva

Reka/Suhareka

town

(26 March 1999),4970

Izbica/Izbicë

near Gornja Sudimlja/Studimja e Epërme in relation to the convoy (2 and

and at Dubrava/Lisnaja (around 25 May 1999).4973 The Trial Chamber further

convicted Luki} of persecution, through destruction of or damage to religious property, committed

4960

The Appeals Chamber notes that Luki}’s allusion to the Trial Chamber’s findings on the individual criminal
responsibility of Lazarevi} and Ojdani} similarly confounds differing notions of liability. The Trial Chamber found
Luki} liable under JCE, whereas Ojdani} and Lazarevi} were found liable for aiding and abetting the crimes of forcible
transfer and deportation committed by VJ members (see Trial Judgement, vol. 3, paras 618, 628, 630, 919, 927, 930,
1138).
4961
Dismissing, in relevant part, Luki}’s sub-grounds H, O, O(1)(e), and GG(2).
4962
Trial Judgement, vol. 3, paras 95, 1130.
4963
Although the Trial Chamber refers to “cultural property”, the Appeals Chamber understands the reference to be to
“cultural or religious property”.
4964
Trial Judgement, vol. 3, paras 94-95, 1133.
4965
Trial Judgement, vol. 3, paras 1134, 1136, 1138.
4966
Trial Judgement, vol. 2, para. 1192.
4967
Trial Judgement, vol. 2, para. 1197.
4968
Trial Judgement, vol. 2, paras 382, 1211.
4969
Trial Judgement, vol. 2, para. 1213.
4970
Trial Judgement, vol. 2, para. 1217.
4971
Trial Judgement, vol. 2, para. 1223.
4972
Trial Judgement, vol. 2, para. 1235-1236.
4973
Trial Judgement, vol. 2, paras 1149, 1259.
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at Celina (28 March 1999),4974 Suva Reka/Suhareka town (during the attack commencing
26 March 1999),4975 Vu~itrn/Vushtrria (27 March 1999),4976 and Vla{tica/Llashtica (on or about
6 April 1999). 4977
1524. Luki} submits that the Trial Chamber erred in convicting him of murder as a violation of the
laws or customs of war and murder and persecution, through murder and destruction of or damage
to religious property, as crimes against humanity.4978 In response, the Prosecution submits that
Luki}’s arguments are “undeveloped and unsupported assertions” which demonstrate no error and
should be summarily dismissed.4979
1525. The Appeals Chamber notes its finding elsewhere in this Judgement that the Trial Chamber
erred in holding that for JCE III liability to arise, it has to be foreseeable to the accused that the
crime “would be committed”, thus applying a “probability” standard.4980 The correct legal standard
for the JCE III mens rea requires that it was foreseeable to the accused that such a crime might be
committed by a member of the JCE or one or more of the persons used by the accused (or by any
other member of the JCE) in order to carry out the actus reus of the crimes forming part of the
common purpose4981 and the accused willingly took the risk that such a crime might occur by
joining or continuing to participate in the enterprise.4982 As a result of this legal error, the Trial
Chamber applied a higher degree of foreseeability for the crimes that fell outside the scope of the
common purpose than that required under the correct legal standard. The Appeals Chamber will
bear this in mind in its assessment of the parties’ submissions.4983

4974

Trial Judgement, vol. 2, paras 390, 1206, 1209.
Trial Judgement, vol. 2, para. 1218. The Trial Chamber did not make a specific finding as to the date on which the
mosque was destroyed (see Trial Judgement, vol. 2, paras 508-510).
4976
Trial Judgement, vol. 2, paras 746, 1234.
4977
Trial Judgement, vol. 2, paras 937, 946, 1249.
4978
Luki}’s Appeal Brief, paras 501-502.
4979
Prosecution’s Response Brief (Luki}), paras 208, 450, 490-491, fn. 1566.
4980
Trial Judgement, vol. 1, para. 111, referring to Brđanin Decision, para. 5, Marti} Appeal Judgement, para. 83.
See infra, sub-section VII.G.2.
4981
Br|anin Appeal Judgement, paras 365, 411.
4982
Kvo~ka et al. Appeal Judgement, para. 83, referring to Tadi} Appeal Judgement, paras 204, 220, 228; Vasiljevi}
Appeal Judgement, para. 99. See also Karadžić JCE III Decision, paras 15, 18, also holding that the possibility a crime
be committed must be “sufficiently substantial as to be foreseeable” to an accused.
4983
During the appeal hearing Luki} argued that, irrespective of whether the Trial Chamber applied the correct legal
standard in relation to the mens rea for JCE III, he was erroneously convicted pursuant to this mode of liability (Appeal
Hearing, 14 Mar 2013, AT. 485). In response, the Prosecution argued that, if the Appeals Chamber were to find that the
Trial Chamber erred in law in relation to the mens rea standard for JCE III liability, this will have no impact on Luki}’s
convictions pursuant to JCE III liability (Appeal Hearing, 14 Mar 2013, AT. 557-558).
4975
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(b) Alleged error in finding that the commission of murder of Kosovo Albanians was foreseeable
to Luki} and that he willingly took that risk
1526. In concluding that the crimes of murder as a violation of the laws or customs of war and
murder and persecution, through murder, as crimes against humanity were foreseeable to Luki}, the
Trial Chamber held that:
[…] Lukić intended to forcibly displace part of the Kosovo Albanian population and shared this
intent with other members of the joint criminal enterprise, the object of which was to forcibly
displace Kosovo Albanians within and deport them from Kosovo in order to maintain control over
the province. Lukić was aware of the strong animosity between ethnic Serbs and Kosovo
Albanians in Kosovo during 1998 and 1999. He was aware of the context in which the forcible
displacement took place. It was thus reasonably foreseeable that other crimes, including murder,
would be committed by physical and intermediary perpetrators with intent to discriminate against
Kosovo Albanians. The Chamber is of the view that Lukić’s detailed knowledge of events on the
ground in Kosovo in 1998 and 1999 put him on notice that murders would by [sic] committed by
the VJ and MUP as a result of the displacements taking place in 1999.4984

1527. The Trial Chamber also based its conclusion on Luki}’s knowledge of: (i) the incident at
Gornje Obrinje/Abria e Epërme in October 1998; and (ii) his dispatch of 6 May 1999, urging the
Heads of the Kosovo SUPs to familiarise all PJP members with the content of the Politika article,
which recounted allegations of murder committed by the VJ forces, and instructing them to prevent
killings, rapes, and looting.4985
(i) Submissions of the parties
1528. Luki} argues that the conclusion that he was responsible, pursuant to JCE III, for the
murders committed by members of the VJ is “absurd” in light of the Trial Chamber’s finding that
Lazarevi}, the Commander of the Pri{tina Corps, was not responsible for these crimes.4986
1529. Luki} also argues that the Trial Chamber erred in relying on the incident at Gornje
Obrinje/Abria e Epërme, in October 1998, in finding that he was put on notice that murder and
persecution through murder were likely to be committed by members of the VJ and the MUP.4987
He argues that the KLA prevented any on-site investigation of the alleged killings, despite efforts
by the “competent authorities”.4988 Luki} avers that the Trial Chamber erred in its assessment of his
letter urging the Heads of the Kosovo SUPs to familiarise all the members of the PJP with the
contents of the Politika article and submits that the article did not suggest that murder was

4984

Trial Judgement, vol. 3, para. 1134, referring to Exh. P948, pp. 67-68, 133, 167-168.
Trial Judgement, vol. 3, para. 1134, referring to Exh. P1468, p. 136, Exh. IC-199, p. 7, Exh. 5D1289 (also admitted
as Exh. P2159).
4986
Luki}’s Appeal Brief, para. 498, referring to Trial Judgement, vol. 3, para. 928.
4987
Luki}’s Appeal Brief, paras 499-500, referring to Trial Judgement, vol. 3, para. 1134. See also Appeal Hearing,
14 Mar 2013, AT. 497-500.
4988
Luki}’s Appeal Brief, para. 500.
4985
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committed by the VJ operating jointly with MUP forces.4989 He submits that it neither shows that he
was put on notice that murders would occur nor that he willingly took that risk.4990
1530. Luki} further submits that his conviction for murder committed in \akovica/Gjakova must
be vacated as there is no evidence that he had actual knowledge that the crime had been
committed.4991 He submits that, at most, he could have had knowledge that homicides were being
investigated by the local authorities – circumstances which led the Trial Chamber to acquit
Milutinovi}.4992 He also claims that the Trial Chamber erred in attributing to him the “linkage of the
exhumation/reburial process to criminal participation and liability of MUP forces”.4993 In his view,
having acquitted him of involvement in the concealment of bodies, the vast majority of which were
bodies of victims from \akovica/Gjakova, it was improper to hold him criminally responsible for
murder on the basis of the same concealment.4994
1531. In relation to the crimes in Gornje Obrinje/Abria e Epërme, the Prosecution responds that
Luki} fails to articulate an error and merely seeks to substitute his own evaluation of the evidence
for that of the Trial Chamber.4995 The Prosecution further claims that Luki}’s submissions that he
did not have actual knowledge of the murders committed in \akovica/Gjakova are irrelevant.4996 It
points out that Luki} does not contest the fact that his prior knowledge of VJ and MUP criminal
activity made the risk of murder being committed reasonably foreseeable to him.4997
(ii) Analysis
1532. The Appeals Chamber will first address Luki}’s challenges to the Trial Chamber’s factual
findings on his knowledge of the commission of earlier crimes which, the Trial Chamber reasoned,
in conjunction with other factors made the crimes outside the common purpose foreseeable to him
as well as his argument that he did not willingly take the risk that they would be committed. In so

4989

Luki}’s Appeal Brief, para. 501. See also Exh. 5D1289 (also admitted as Exh. P2159); Appeal Hearing,
14 Mar 2013, AT. 514.
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doing, the Appeals Chamber will apply the standard of reasonableness.4998 It will then address the
impact of the Trial Chamber’s legal error,4999 if any, on its conclusion that the crimes of murder as a
violation of the laws or customs of war and murder and persecution, through murder, as crimes
against humanity were foreseeable to Luki} and that he willingly took the risk that they would be
committed pursuant to JCE III.
1533. In arguing that he should not be held responsible for murder under JCE III because
Lazarevi} was not found responsible for these crimes, Luki} misconstrues the law on JCE III
liability. Unlike Lazarevi}, who was convicted for aiding and abetting crimes, Luki} was found to
be a member of the JCE5000 and therefore the question of foreseeability arises in the context of his
criminal responsibility.
1534. Regarding the Gornje Obrinje/Abria e Epërme incident, the Appeals Chamber recalls its
finding that the Trial Chamber erred in relying on discussions in two Joint Command meetings
concerning the joint MUP and VJ action in Gornje Obrinje/Abria e Epërme to find that Luki} had
reason to believe that crimes occurred during the incident.5001 In these circumstances, the Appeals
Chamber finds that a reasonable trier of fact could not have relied on this evidence in finding that
murder was foreseeable to Luki}.
1535. The Trial Chamber found that, on 6 May 1999, Lukić sent a copy of an article from Politika,
dated 5 May 1999, to the chiefs of the Kosovo SUPs, the PJP, and SAJ commanders in Kosovo.5002
He instructed them to familiarise their forces with the content of the article, which related to a
meeting held in Belgrade on 4 May 1999 with Milošević, Pavkovi}, Luki}, and various highranking officials.5003 The Politika article recounts that “the security forces dealt with numerous
cases of violence, killings, pillage, and other crimes, arresting several hundred perpetrators whose
crimes were a great danger to the civilian population.”5004 It goes on to state that military courts had
imposed a large number of sentences for the crimes committed and that army commanders and
police units “set out the planned measures and activities that [would] enable them to carry out their
assignments in a legal, professional, committed, and comprehensive manner.”5005 With reference to
the article, Luki} directed the SUP chiefs and PJP and SAJ commanders to take “all measures in the
forthcoming period to prevent paramilitary formations and individuals from committing acts of
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See supra, para. 22.
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violence, [including] killing”.5006 The Appeals Chamber considers that a reasonable trier of fact
could have relied on this evidence in finding that the murders committed by the MUP and VJ forces
were foreseeable to Luki}.
1536. The Appeals Chamber has found that, in assessing whether murder was foreseeable to
Luki}, the Trial Chamber erred in relying on the information he received about the incident in
Gornje Obrinje/Abria e Epërme in Joint Command meetings. The Appeals Chamber will therefore
consider whether the Trial Chamber’s remaining factual findings establish that murder was
foreseeable to Luki} pursuant to JCE III. In doing so, the Appeals Chamber will apply the correct
legal standard which requires that it was foreseeable to the accused that such a crime might be
committed by a member of the JCE or one or more of the persons used by the accused (or by any
other member of the JCE) in order to carry out the actus reus of the crimes forming part of the
common purpose5007 and that the accused willingly took the risk that such a crime might occur by
joining or continuing to participate in the enterprise.5008
1537. The Appeals Chamber has upheld the Trial Chamber’s conclusion that Luki} had the intent
to forcibly displace the Kosovo Albanian population, both within and outside Kosovo, and thereby
ensure continued control by the FRY and Serbian authorities over the province.5009 The evidence
considered by the Trial Chamber shows that Luki} was aware of various criminal acts and acts of
violence committed against the Kosovo Albanian population both in 1998 and 1999. Regarding
Luki}’s knowledge in 1998,5010 the Trial Chamber considered evidence that Luki} was told that the
MUP and VJ forces had allegedly used excessive force during joint operations5011 and that he was
informed about numerous cases of arson,5012 “burning villages, destroying crops, killing farm
5006

Exh. 5D1289, p. 2. See also Trial Judgement, vol. 3, paras 1005, 1093.
Br|anin Appeal Judgement, paras 365, 411.
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See supra, sub-section VII.F.5.(g).
5010
The Appeals Chamber recalls that the Trial Chamber noted evidence that a report on the Gornje Obrinje/Abria e
Epërme incident published by Human Rights Watch was widely disseminated to the media and government
organisations in the FRY and Serbia, and to Serbian and Albanian-language media in Kosovo in February 1999 (Trial
Judgement, vol. 1, para. 900, referring to Frederick Abrahams, Exh. P2228, p. 7, Exh. P441, pp. 35-39. See also Trial
Judgement, vol. 3, paras 252, 448, 543). At the appeal hearing, the Prosecution argued that this is indicative of Luki}’s
knowledge of killings during the incident (Appeal Hearing, 14 Mar 2013, AT. 554-555). However, the Appeals
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animals, intimidating Kosovo Albanian civilians, and driving them from their homes.”5013 The Trial
Chamber also noted that Luki} became aware of allegations that widespread crimes committed by
VJ and MUP forces in 1998 had led to the displacement of 230,000 Kosovo Albanians from
Kosovo.5014 Regarding Luki}’s knowledge in 1999, the Trial Chamber found that, through various
reporting alternatives, Luki} was regularly informed about events throughout Kosovo.5015 It noted
evidence that, on 1 April 1999, Luki} issued an instruction to the heads of the Kosovo SUPs to
report to the MUP Staff on crimes, including murder, committed in their respective areas of
responsibility,5016 and that, on 6 May 1999, a follow up instruction was issued requiring the heads
of the Kosovo SUPs to report twice a month on the most serious crimes, such as murders, rapes, illtreatment, and arson.5017 On 4 May 1999, Luki} attended a meeting involving Milo{evi} and other
high-ranking officials where information was presented that the “security forces” had dealt with
numerous cases of violence, killings, pillage, and other crimes5018 and on 6 May 1999 he instructed
the Heads of the Kosovo SUPs to prevent killings, rapes, and looting.5019 The Trial Chamber also
noted that, at a MUP Staff meeting on 7 May 1999, Luki} commented that the reported number of
murder investigations was unrealistically low.5020 Moreover, the Trial Chamber considered
evidence showing that Luki} was aware of the large number of displaced Kosovo Albanian civilians
in 1999.5021
1538. The Appeals Chamber recalls that the JCE III mens rea standard requires that the possibility
a crime could be committed be sufficiently substantial as to be foreseeable to the accused.5022 The
evidence described above shows that, prior to 4 May 1999 when he learned specifically about
murders, Luki} was aware of allegations of the use of excessive force, arson, destruction of
property, killing of livestock, intimidation and displacement of Kosovo Albanian civilians in 1998
and of the forcible displacement of Kosovo Albanian civilians in 1999. In addition, the Trial
Chamber noted Luki}’s awareness of the animosity between ethnic Serbs and Kosovo Albanians in
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Kosovo and of the context in which the forcible displacement took place.5023 Undoubtedly, Luki}
was aware of the climate of intimidation of the Kosovo Albanian civilian population and of the
atmosphere of violence and insecurity which rendered the Kosovo Albanian population particularly
vulnerable to a wide range of criminality. The Appeals Chamber considers that Luki}’s instruction
on 1 April 1999 to the heads of the Kosovo SUPs to report on crimes, including murder, committed
in their respective areas of responsibility5024 indicates that Luki} knew of the possibility that
murders could be committed by FRY and Serbian forces in Kosovo by that time. The Appeals
Chamber is therefore satisfied beyond reasonable doubt that, at least as of 1 April 1999, the only
reasonable inference is that murder was foreseeable to Luki}.
1539. In addition, the Appeals Chamber notes that Luki}, in his role as Head of the MUP Staff in
Pri{tina/Prishtina, continued to act in furtherance of the common plan of the JCE after
1 April 1999.5025 The Appeals Chamber therefore finds that Luki} willingly took the risk that, as of
that date, murder could be committed.
1540. Turning now to Luki}’s submissions in relation to his conviction for the murders committed
in \akovica/Gjakova, the Appeals Chamber finds that Luki} misunderstands the third category of
JCE liability. The Trial Chamber was not required to determine that he was actually aware that the
crimes outside the common purpose were being committed; it was sufficient that their occurrence
was foreseeable to him and that those crimes did in fact occur.5026 Accordingly, Luki}’s submission
that he had no knowledge of the murders at \akovica/Gjakova is inapposite in the context of his
responsibility under JCE III. Luki}’s submission that it was improper for the Trial Chamber to
convict him of murder in \akovica/Gjakova, while also finding that he did not participate in the
concealment of bodies, is equally unsubstantiated. The Trial Chamber’s findings on Luki}’s lack of
involvement in the concealment of bodies is irrelevant to his culpability for murder, which, as stated
above, derives from the fact that murder was foreseeable to him on the basis of JCE III liability.
(iii) Conclusion
1541. Consequently, the Appeals Chamber grants Luki}’s appeal concerning his responsibility for
murder pursuant to JCE III, in part,5027 and quashes his convictions for murder as a violation of the
5023
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Trial Judgement, vol. 3, para. 1093, referring to Exh. 6D808.
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laws or customs of war and murder and persecution, through murder, as crimes against humanity
committed prior to or on 1 April 1999, i.e. at Bela Crkva/Bellacërka (25 March 1999),5028 Mala
Kru{a/Krusha e Vogël (26 March 1999),5029 Suva Reka/Suhareka town (26 March 1999),5030
Izbica/Izbicë (28 March 1999),5031 and \akovica/Gjakova town (on the night of 1 April 1999).5032
The Appeals Chamber upholds Luki}’s convictions for murder as a violation of the laws or customs
of war and murder and persecution, through murder, as crimes against humanity committed at
Korenica/Korenicë and Meja/Mejë (27 April 1999),5033 near Gornja Sudimlja/Studimja e Epërme in
relation to the convoy (2 and 3 May 1999),5034 and at Dubrava/Lisnaja (around 25 May 1999).5035
The impact of this finding, if any, on Luki}’s sentence will be addressed below.5036
(c) Alleged error in finding that destruction to or damage of religious property was foreseeable to
Luki} and that he willingly took that risk
1542. In relation to Luki}’s responsibility for persecution, through destruction of or damage to
religious property, the Trial Chamber found that:
[…] it was reasonably foreseeable to Lukić that the forces of the FRY and Serbia would commit
wanton destruction or damage of Kosovo Albanian religious sites, cultural monuments, and
Muslim sacred sites during their forcible displacement of the Kosovo Albanian population. The
conflict was one that involved ethnic divisions. Moreover, the common purpose was to be
achieved through a campaign of terror and violence against the Kosovo Albanian civilian
population. Under these conditions, and keeping in mind Lukić’s detailed knowledge of events on
the ground in Kosovo during the conflict, the inescapable conclusion is that it was reasonably
foreseeable to Lukić that, while the forces of the FRY and Serbia were forcibly transferring and
deporting the Kosovo Albanian population, they would at the same time wantonly destroy or
damage their religious sites, cultural monuments, and sacred sites.5037

(i) Submissions of the parties
1543. Luki} argues that the destruction of or damage to religious property was not foreseeable to
him and that he did not willingly accept the risk that it would be committed, as any information he
received regarding the destruction of cultural or religious property indicated that it was the result of
NATO bombing.5038 Regarding the Celina mosque, Luki} claims that the Trial Chamber applied
“double standards” in finding that the destruction of the mosque was foreseeable to him but not to
5028
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Lazarevi}, despite the fact that it was Lazarevi} who ordered the operation.5039 Lukić also submits
that the Trial Chamber erred in finding him criminally responsible for the burning of the mosque in
Vla{tica/Llashtica.5040 He notes that the Trial Chamber found that this act was carried out by the VJ
and armed locals and submits that no reasonable trier of fact could reasonably infer MUP
involvement.5041
1544. In relation to the burning of the Vla{tica/Llashtica mosque, the Prosecution claims that
Luki} ignores the Trial Chamber’s finding that, as a JCE member, he is liable for the crimes of both
the VJ and the MUP.5042
(ii) Analysis
1545. The Appeals Chamber recalls that Luki}’s responsibility under JCE III is not based on
actual knowledge that similar crimes had been committed in the past; rather, it is based on whether
the information available to him made it foreseeable that such crimes could be committed if he
pursued the common purpose of the JCE.5043 The Appeals Chamber notes that the Trial Chamber
found that the destruction of the four mosques was foreseeable to Luki} because the conflict
involved ethnic divisions and the common plan of the JCE was put into effect through a campaign
of terror and violence against the Kosovo Albanian civilian population.5044 Moreover, elsewhere in
the Trial Judgement, the Trial Chamber held that Luki} was informed of crimes committed by VJ
and MUP members that caused damage to or destruction of Kosovo Albanian property. It found
that, during combat activities in 1998, forces of the FRY and Serbia committed numerous acts of
arson which were made known to Luki} at Joint Command meetings and by international
observers.5045 Specifically, the Trial Chamber found that Luki} was present at the Joint Command
meetings on: (i) 7 August 1998, in which Šainović noted that “the greatest damage to us is caused
by burning the houses without any need”; (ii) 12 August 1998, in which Milomir Minić instructed
those present that setting houses on fire must stop; (iii) 1 September 1998, in which Šainović noted
that tasks should be accomplished in a disciplined manner in order to avoid arson; and
(iv) 7 September 1998, in which Vlastimir Ðorđević warned against persons who set houses on
5039
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fire.5046 In addition, the Trial Chamber found that Shaun Byrnes told Luki} that his team observed
“on an almost day-to-day basis, PJP and other police units burning villages [and] destroying crops”
and PJP units leaving while homes in deserted villages near Kijevo/Kieva in mid or late
September 1998 burned.5047 In this context, Luki}’s reliance on a MUP report referring to one
mosque hit by NATO bombs is inapposite.5048 In light of the factors relied upon by the Trial
Chamber and its findings on Luki}’s awareness of the destruction of Kosovo Albanian property by
MUP and VJ forces, the Appeals Chamber finds that a reasonable trier of fact could have concluded
that the destruction of or damage to religious property was foreseeable to Luki}.
1546. Further, in arguing that he should not be held responsible for the destruction of the Celina
mosque because Lazarevi} was not found responsible despite having ordered the action in Celina,
Luki} misconstrues the law on JCE III liability. The Appeals Chamber recalls that, unlike
Lazarevi}, Luki} was found to be a member of the JCE and, therefore, it is with respect to him that
the question of foreseeability arises.
1547. In relation to the destruction of the Vla{tica/Llhastica mosque, the Trial Chamber found that
the mosque was burned down by VJ soldiers and “armed locals”.5049 The Trial Chamber correctly
found that the crimes committed by VJ forces, including the destruction of or damage to religious
property,5050 were imputable to Luki} because Pavkovi}, another JCE member, exercised control
over these forces in furtherance of the common purpose.5051 Therefore, Luki}’s submissions are
dismissed.5052
1548. The Appeals Chamber therefore finds that Luki} has failed to demonstrate any error in the
factual findings relied upon by the Trial Chamber in concluding that it was foreseeable to him that
persecution through destruction of or damage to religious property would be committed and that he
willingly took that risk. Consequently, the Trial Chamber’s legal error with regard to the degree of
foreseeability required under JCE III has no impact on Luki}’s conviction for persecution through
5046
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destruction of or damage to religious property. Since on the basis of the Trial Chamber’s factual
findings a higher degree of foreseeability was met, a lower degree of foreseeability is satisfied a
fortiori.5053
(iii) Conclusion
1549. In view of the foregoing, Luki} has not demonstrated any error in the Trial Chamber’s
finding in relation to his JCE III liability for the destruction of or damage to religious property. The
Appeals Chamber dismisses Luki}’s arguments in this regard.5054
G. Prosecution’s appeal as to alleged errors concerning the mens rea for JCE III in relation
to persecution through sexual assaults
1. Introduction
1550. The Trial Chamber found that persecution as a crime against humanity was committed
through sexual assaults in Beleg on or about 29 March 1999 and in Ćirez/Qirez in midApril 1999.5055 While it convicted Pavkovi} for these crimes pursuant to JCE III,5056 it acquitted
[ainovi} and Luki}, finding that the Prosecution had failed to prove that the crimes were reasonably
foreseeable to them in order to give rise to JCE III liability.5057 The Trial Chamber held that,
following the Appeals Chamber’s decision in the Br|anin case, for an accused to incur criminal
responsibility pursuant to JCE III “it has to be reasonably foreseeable on the basis of the
information available to the accused that the crime or underlying offence would be committed.”5058
1551. The Prosecution argues that in acquitting [ainovi} and Luki} of persecution through sexual
assaults committed in Beleg and Ćirez/Qirez, the Trial Chamber erred in law by applying a flawed
mens rea standard for JCE III liability.5059 The Prosecution requests that the Appeals Chamber
apply the correct legal standard and reverse the acquittals of [ainovi} and Luki} in this regard.5060
1552. In relation to the sexual assaults committed in Pri{tina/Prishtina on 1 April and in late
May 1999, the Trial Chamber concluded that the Prosecution had failed to prove that the
perpetrators of the crimes acted with discriminatory intent and, consequently, failed to prove that
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the sexual assaults in question constituted persecution as a crime against humanity.5061 As the
Indictment charged sexual assault only as a form of persecution, the Trial Chamber did not further
examine the question of whether [ainovi}, Pavkovi}, or Luki} were liable for the sexual assaults
committed in Pri{tina/Prishtina.5062 The Appeals Chamber recalls that it has overturned the Trial
Chamber’s finding that the sexual assaults committed in Pri{tina/Prishtina did not constitute
persecution5063 and will therefore consider the Prosecution’s arguments that [ainovi}, Pavkovi},
and Luki} should be convicted of the sexual assaults committed in Pri{tina/Prishtina.5064
2. Alleged error of law in relation to the mens rea for JCE III
(a) Submissions of the parties
1553. The Prosecution argues that the Trial Chamber erred in law in relation to the mens rea for
JCE III by applying a “probability” standard based on the Brđanin Decision and thus erroneously
requiring that it be reasonably foreseeable that the relevant crime “would be committed”.5065 The
Prosecution submits that the appellate jurisprudence after the Brđanin Decision, as articulated in the
Karadžić JCE III Decision, requires awareness that the crime is a “possible” rather than “probable”
consequence of the implementation of the JCE.5066
1554. In response, [ainovi} submits that the Trial Chamber did not err by adopting the
“probability” standard enshrined in the Brđanin Decision instead of following the subsequent
Appeals Chamber jurisprudence, because “there is no hierarchy in the decisions of the Appeals
Chamber.”5067 Consequently, Šainović asserts that the Appeals Chamber’s intervention in this
matter is not required.5068 In the alternative, [ainović submits that the Trial Chamber’s articulation
of the mens rea standard for JCE III does not amount to an error of law because its holding that the
commission of a crime must be “reasonably foreseeable on the basis of the information available to
the accused” is consistent with the Appeals Chamber’s formulation that the possibility a crime
could be committed must be “sufficiently substantial”.5069
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Trial Judgement, vol. 2, paras 875-880, 1245.
Trial Judgement, vol. 2, para. 1245.
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See supra, sub-section VI.D.
5064
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Prosecution’s Appeal Brief, para. 64.
5066
Prosecution’s Appeal Brief, paras 64-65, referring to Karadžić JCE III Decision, paras 15, 17-18. See also
Prosecution’s Reply Brief, para. 43.
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1555. Luki} responds that the focus of the analysis should be on “what was foreseeable and
substantial to the accused.”5070 He relies on the Appeals Chamber’s holding in the context of
liability for ordering5071 that “knowledge of any kind of risk, however low, does not suffice for the
imposition of criminal liability for serious violations of international humanitarian law” and that
“awareness of a higher likelihood of risk and a volitional element must be incorporated in the legal
standard.”5072
1556. In reply, the Prosecution accepts that mens rea for JCE III must be determined on the basis
of the “information available to the accused.”5073 The Prosecution asserts that “[t]he JCE III
‘possibility’ standard is justified because ‘the actor already possesses the intent to participate and
further the common criminal purpose of a group.’”5074
(b) Analysis
1557. The Appeals Chamber finds that the Trial Chamber erred in law in concluding that for
JCE III liability to arise, it must be foreseeable to the accused that the crime “would be
committed”.5075 The Appeals Chamber recalls that the jurisprudence subsequent to the Br|anin
Decision5076 confirmed that JCE III liability arises even if the JCE member knows that the
commission of the crime is only a “possible consequence” of the execution of the common
purpose.5077 It is necessary “that the possibility a crime could be committed is sufficiently
substantial as to be foreseeable to the accused.”5078 The correct legal standard for the JCE III mens
rea requires that it was foreseeable to the accused that such a crime might be committed by a
member of the JCE or one or more of the persons used by the accused (or by any other member of
the JCE) in order to carry out the actus reus of the crimes forming part of the common purpose5079
5070

Luki}’s Response Brief, para. 18, referring to Karadžić JCE III Decision, para. 18. See also Appeal Hearing,
15 Mar 2013, AT. 647-648.
5071
Lukić’s Response Brief, para. 19, citing Blaškić Appeal Judgement, para. 41, and submitting that the same standard
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5072
Blaškić Appeal Judgement, para. 41.
5073
Prosecution’s Reply Brief, para. 44.
5074
Prosecution’s Reply Brief, paras 45, 52, citing Bla{kić Appeal Judgement, para. 33.
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Trial Judgement, vol. 1, para. 111, referring to Brđanin Decision, para. 5, Marti} Appeal Judgement, para. 83.
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The Appeals Chamber notes that paragraph 5 of the Brđanin Decision reads: for an accused to be convicted of a
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Karadžić JCE III Decision, paras 15, 17-18, referring to Vasiljevi} Appeal Judgement, para. 101, Brđanin Appeal
Judgement, paras 365, 411, Staki} Appeal Judgement, paras 65, 87, Blaški} Appeal Judgement, para. 33, Marti} Appeal
Judgement, para. 168, Krnojelac Appeal Judgement, para. 32, Kvočka et al. Appeal Judgement, para. 83, Deronjić
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suggested that paragraph 83 of the Marti} Appeal Judgement also supports its definition, it was mistaken as the
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and the accused willingly took the risk that such a crime might occur by joining or continuing to
participate in the enterprise.5080 The Appeals Chamber discerns no cogent reason to depart from its
jurisprudence on this matter.
1558. Furthermore, the Appeals Chamber finds no merit in [ainović’s assertion that the Trial
Chamber’s approach is “deeply compatible and consistent”5081 with the Appeals Chamber’s
affirmation of the “possibility” standard. While it is necessary that the crime be foreseeable based
on the “information available to the accused”,5082 this does not reflect the degree of foreseeability
required. It is the degree of foreseeability that marks the difference between the “possibility” and
“probability” standards. [ainovi}’s argument is therefore dismissed. The Appeals Chamber further
considers that awareness of a higher likelihood of risk and a volitional element are reflected in the
mens rea for JCE III. The Appeals Chamber recalls in this respect that “criminal responsibility may
be imposed upon an actor for a crime falling outside [the common purpose], even where he only
knew that the perpetration of such a crime was merely a possible consequence, rather than
substantially likely to occur, and nevertheless participated in the [JCE]” because the accused
already possesses the intent to participate and further the common criminal purpose of a group.5083
Luki}’s argument is accordingly dismissed.
1559. Having found that the Trial Chamber erred in law in determining the degree of
foreseeability required for the mens rea for JCE III, the Appeals Chamber will apply the correct
legal standard to the evidence and determine whether it is itself convinced beyond reasonable doubt
that persecution, through sexual assaults, committed in Beleg, Ćirez/Qirez, and Pri{tina/Prishtina
was foreseeable to [ainovi} and Luki} and that they willingly took the risk that the crimes could be
committed. The Appeals Chamber will also consider whether the mens rea for JCE III is met with
regard to Pavkovi} for persecution, through sexual assaults committed in Pri{tina/Prishtina.
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Kvo~ka et al. Appeal Judgement, para. 83, referring to Tadi} Appeal Judgement, paras 204, 220, 228; Vasiljevi}
Appeal Judgement, para. 99.
5081
[ainović’s Response Brief, para. 56.
5082
Trial Judgement, vol. 1, para. 111. See also Brđanin Appeal Judgement, para. 365, referring to Tadić Appeal
Judgement, para. 220, Kvočka et al. Appeal Judgement, para. 86, Blaškić Appeal Judgement, para. 33, Stakić Appeal
Judgement, paras 65, 99-103.
5083
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3. Whether the mens rea for JCE III was met with respect to [ainovi} and Luki} for persecution
through sexual assaults
(a) Submissions of the parties
(i) Prosecution’s appeal
1560. The Prosecution submits that once the correct legal standard is applied, the Trial Chamber’s
findings and the trial record demonstrate beyond reasonable doubt that [ainovi} and Luki} had the
requisite mens rea for JCE III liability in relation to persecution through the sexual assaults
committed in Beleg, Ćirez/Qirez, and Pri{tina/Prishtina.5084 The Prosecution claims that both
[ainovi}, in his leading role during Joint Command meetings and with his de facto authority in
directing actions of the VJ and MUP forces in 1998 and 1999, and Luki}, as Head of the MUP Staff
with a central role in planning, organising, controlling, and directing the work of the MUP units in
Kosovo as well as coordinating and planning joint operations with the VJ, “gained substantial
knowledge forecasting the possibility of sexual assaults being committed during the ethnic
cleansing campaign in 1999.”5085 The Prosecution asserts that [ainovi} and Luki} were aware that
violent crimes, including murder and other mistreatment of civilians, were committed by joint VJ
and MUP forces during the mass displacement of Kosovo Albanians in 1998.5086 In this regard, it
refers to the information exchanged during Joint Command meetings,5087 various reporting
mechanisms5088 as well as the information conveyed to [ainovi} and Luki} by the international
observers in the field and by members of the international community.5089 The Prosecution further
submits that [ainovi} and Luki} knew of concerns about lack of proper training and the crimes
committed by reservists, volunteers, and paramilitaries in 1998 and nevertheless used such
individuals in the campaign to expel Kosovo Albanian civilians in 1999.5090
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Prosecution’s Appeal Brief, para. 82.
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1561. The Prosecution submits that knowledge that the same type of crime had previously been
committed is not “an essential ingredient in proving foreseeability”. Rather it argues that
foreseeability ought to be assessed in relation to the overall context in which the crimes were
committed and the nature of the common criminal purpose of the JCE.5091 It submits in this regard
that there are three main factors that made it foreseeable to [ainovi} and Luki} that sexual assaults
might be committed.5092 First, it submits that the use of violence and terror in the execution of the
common plan made sexual assaults foreseeable to [ainovi} and Luki}.5093 Secondly, the
Prosecution submits that [ainovi} and Luki} knew of “the strong animosity between ethnic Serbs
and Kosovo Albanians in Kosovo”.5094 Thirdly, it asserts that in the course of the “humanitarian
catastrophe” and “refugee crisis” of which [ainovi} and Luki} were aware,5095 “[v]ulnerable
Kosovo Albanians including women had inadequate protection making it foreseeable […] that
violent crimes might be perpetrated against them.”5096
1562. In addition, the Prosecution submits that it “is consistent with common sense and recent
history in the former Yugoslavia, and confirmed by the pattern of sexual violence throughout the
municipalities in Kosovo” that sexual assaults might be committed during the execution of the
ethnic cleansing campaign in 1999, which was carried out on a vastly larger scale than in 1998.5097
It further submits that there is no legal requirement that a crime be committed in large numbers for
it to be foreseeable pursuant to JCE III and that the focus should be on whether “the violations of
physical integrity stemming from the sexual assaults fits in with the overall pattern of violations of
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physical integrity in the violent campaign.”5098 In addition, the Prosecution emphasises that sexual
assaults are not qualitatively different than other violent acts.5099
1563. The Prosecution avers that despite their awareness that sexual assaults were a possible
consequence of implementing the JCE, [ainovi} and Luki} willingly took the risk by participating
in the JCE.5100 According to the Prosecution, [ainovi} and Luki} knew that during joint operations
in 1998, the VJ and MUP forces had committed violent crimes against Kosovo Albanian civilians;
that they incorporated paramilitary groups and armed Serb civilians into the MUP and the VJ; and
that the means they adopted to implement the JCE increased the vulnerability of Kosovo Albanian
civilians to sexual violence, including by separating women from men and detaining them before
their transportation from Kosovo.5101 The Prosecution submits that [ainovi} and Luki} personally
witnessed the impact of the forcible displacements in Kosovo5102 and received regular reports on the
recurrence of forcible displacement, murder, and rape.5103 Finally, the Prosecution argues that they
took no meaningful steps to prevent the commission of the crimes.5104
(ii) [ainovi}’s response
1564. [ainovi} claims that he had no information at his disposal that made sexual assaults
reasonably foreseeable to him5105 and therefore, regardless of the Trial Chamber’s purported legal
error, the conclusion that he bears no responsibility for persecution through sexual assaults is
correct.5106 According to [ainovi}, the Prosecution erroneously suggests that the commission of
sexual assault is foreseeable whenever deportation and forcible transfer are committed pursuant
to JCE I.5107
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1565. [ainovi} emphasises the different position he had compared to Luki}5108 and claims that
nothing in the trial record relied upon by the Prosecution points to the possibility of sexual assaults
being committed.5109 He further submits that no mass displacement occurred in 1998 in the manner
described by the Prosecution5110 and that \akovi}’s Notes on Joint Command meetings have
“extremely limited” probative value,5111 describing rape and murder only with reference to crimes
committed by the KLA.5112 Concerning the Prosecution’s claim that he had various reporting
mechanisms at his disposal, [ainovi} submits that such reporting refers to the period prior to the
commencement of the NATO air campaign and contains no information about violent crimes.5113
As to his remark during the Joint Command meeting of 7 August 1998 concerning the burning of
houses, [ainovi} contends that this indicates his unawareness of the commission of any other
crimes, particularly of rape, given that rape is an “entirely different serious” crime.5114 [ainovi}
maintains that the circumstances and his position in 1998 were fundamentally different from 1999
and that he should not be “judged based on analogy”.5115
1566. [ainovi} also claims that none of the evidence relied upon by the Prosecution supports its
assertion that he used individuals with known criminal propensity during operations in Kosovo
in 1999.5116
1567. As to his awareness of the strong animosity between ethnic Serbs and Kosovo Albanians in
Kosovo, [ainovi} submits that such animosity existed for many years before but it never gave rise
to sexual assaults.5117 He contends that the Prosecution’s argument that the occurrence of sexual
assaults was consistent with common sense and the recent history in the former Yugoslavia is
similarly inapposite.5118 [ainovi} further claims that “there is no specific evidence in [this] case […]
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with respect to the condition of women, which would point to a particular danger, any different
from the ‘usual’ danger which is, unfortunately, intrinsic to every armed conflict”.5119
1568. As to the Prosecution’s argument that he willingly took the risk that sexual assault was a
possible consequence of implementing the JCE by, inter alia, incorporating paramilitary groups and
armed Serb civilians into the MUP and the VJ, and separating women from men and detaining them
before transportation out of Kosovo, [ainovi} claims that the Prosecution misrepresents his role in
the events and the Trial Chamber’s relevant findings.5120 [ainovi} further avers that his presence in
Pri{tina/Prishtina on 29 March and 4 April 1999 did not make sexual assaults foreseeable to him,
because there is no evidence about what he saw while he was there.5121 He further submits that the
“isolated and sporadic” nature of the sexual assaults in question supports this conclusion.5122
1569. [ainovi} maintains that the Prosecution’s arguments should be dismissed as the Prosecution
misconstrues the evidence and makes factual allegations constituting an “implausibly remote
scenario”.5123
(iii) Luki}’s response
1570. Luki} submits that even if the Trial Chamber applied an incorrect mens rea standard for
JCE III, as alleged by the Prosecution, this legal error has no impact on his conviction as he did not
have the requisite mens rea to be held responsible for persecution through sexual assaults.5124 Luki}
submits that the Prosecution advances a strict liability standard, pursuant to which any state official
could be found culpable of sexual assaults committed by unknown individuals during a state of
war.5125
1571. Luki} claims that the rapes “were individual instances of crime” and were not connected
with any “planning” or “order” given either by him or the Joint Command.5126 He submits that the
evidence cited by the Prosecution shows the commission of “separate isolated opportunistic acts” of
sexual violence which did not occur during joint VJ and MUP actions and were investigated and
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punished by the relevant authorities.5127 He further argues that he could not be held responsible as a
superior for the sexual assaults, as he did not have effective control over the forces.5128
1572. Luki} also submits that the evidence of his knowledge is insufficient to establish that sexual
assaults were foreseeable to him.5129 In particular, he avers that the Prosecution misrepresents the
evidence in claiming that he was aware of crimes committed by the VJ and MUP forces against
Kosovo Albanians in 1998.5130 In addition, he argues that the evidence concerning incidents that
occurred after the commencement of the NATO air campaign in 1999 could not have made sexual
assaults foreseeable to him.5131 He claims that the evidence relied upon by the Prosecution shows
that: (i) no members of the MUP were involved in the crimes and appropriate measures were taken
against the perpetrators;5132 (ii) he was unaware of the commission of the crimes;5133 (iii) the
charges were withdrawn by military judicial organs or the victims were not of Kosovo Albanian
ethnicity;5134 and (iv) no sexual assault was committed.5135 He further submits that the victims of
rapes in Pri{tina/Prishtina did not testify that “their rapes were reported or known to the Yugoslav
authorities, let alone Luki}.”5136
1573. Luki} further argues that volunteers and paramilitaries were not incorporated into the
MUP5137 and that he “made efforts to prevent and suppress any paramilitary engagement, and to
take rigorous measures in case paramilitaries appeared.”5138
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the information conveyed during Joint Command meetings was either unverified or lacking legal qualification by the
prosecuting authorities (Luki}’s Response Brief, para. 33).
5131
Luki}’s Response Brief, para. 44.
5132
Luki}’s Response Brief, paras 44(a)-(b), (d), (g)-(h), (k)-(o), referring to Exh. P1938, p. 2, Exh. 4D171,
Exh. 5D1148, Exh. 5D1149, Exh. 5D1396, paras 9-10, Exh. 5D1405, para. 23, Exh. P955, p. 16, Exh. P962, pp. 15-16,
Exh. P987, p. 1, Exh. 6D1260, p. 3, Exh. P830, pp. 4, 6, Exh. 6D614, pp. 9, 19, 22-23, Exh. P1693, p. 7, Exh. P1086,
p. 43, Exh. 3D38, Exh. 3D1110, Exh. 4D398, Exh. 5D1401, para. 77 (under seal), Exh. P955, p. 18, Exh. 6D1542,
p. 67, Exh. 6D1556, pp. 14, 98, Exh. 6D1604, para. 39, Exh. 6D868, Exh. 4D00171, p. 7. See also Luki}’s Response
Brief, para. 45.
5133
Luki}’s Response Brief, para. 44(c), (h), (i), (j), referring to Exh. P1086, p. 43, Exh. 3D38, Exh. 3D1116,
paras 354-355, Exh. 3D1140, Exh. 3D1135, Exh. 3D692, Exh. 6D1614, Milovan Vlajkovi}, 20 Sep 2007, T. 1601616121, \or|e ]ur~in, 5 Oct 2007, T. 16964-16965, 17020-17022, Du{an Mladenovski, 21 Apr 2008, T. 25761-25817,
Miodrag Simi}, 14 Sep 2007, T. 15673-15676, 15717, Momir Stojanovi}, 7 Dec 2007, T. 19815, Radojko Stefanovi},
5 Feb 2008, T. 21715, Dragan @ivaljevi}, 3 Apr 2008, T. 24837-24838.
5134
Luki}’s Response Brief, paras 44(e), (k), referring to Exh. P830, pp. 4, 6, Exh. 3D1110, Exh. 4D398, Exh. 5D1401,
para. 77 (under seal), Exh. P955, p. 18, Exh. P962, p. 16.
5135
Luki}’s Response Brief, para. 44(f), referring to Exh. P2257, p. 4.
5136
Luki}’s Response Brief, para. 22. He also submits that the admission into evidence of a Human Rights Watch pressrelease dated 28 April 1999 did not comply with the requirements of Rule 92 bis of the Rules (see Luki}’s Response
Brief, paras 44(c), (p), referring to Exh. P388, Exh. P2228).
5137
Specifically, Luki} claims that: (i) there were neither volunteers (see Luki}’s Response Brief, paras 48-51,
discussing, inter alia, Exh. P1468, pp. 19-20, 22-23, 40, 52, 101, 111, 155) nor paramilitaries (see ibid., paras 52-53) in
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(iv) Prosecution’s reply
1574. The Prosecution submits that the possibility that sexual assaults might take place was
sufficiently substantial, rather than remote and implausible, and that on the basis of the information
at their disposal, the crimes were foreseeable to [ainovi} and Luki}.5139 According to the
Prosecution, Luki} misstates the law5140 and makes unsubstantiated submissions in challenging the
Trial Chamber’s findings relied upon by the Prosecution in its appeal.5141 Finally, the Prosecution
submits that its approach “does not result in an overly broad or unfair approach to responsibility”
because it is not “the general risk of sexual assaults happening during conflict”,5142 but “the
considerably heightened risk of it happening in the midst of a violent expulsion campaign to terrify
a population into leaving.”5143
(b) Analysis
1575. The question of whether persecution, through sexual assaults, committed in Beleg,
Ćirez/Qirez, and Pri{tina/Prishtina were foreseeable to [ainovi} and Luki} must be assessed in
relation to their individual knowledge. Depending on the information available, what may be
foreseeable to one member of a JCE, might not be foreseeable to another.5144 Consequently, the
Appeals Chamber will consider whether it was foreseeable to them, individually, that sexual
assaults could be committed and that they willingly took that risk. While the Appeals Chamber is
cognisant that situations of widespread violence against the civilian population are conducive to the
commission of a wide range of criminal acts, for JCE III liability to arise it must be established that
the possibility of sexual violence being committed was sufficiently substantial as to be foreseeable
to each accused.5145

the MUP; (ii) the “Scorpions” were “proper and legitimate reservists within the SAJ” who did not commit any crimes
the second time they were deployed to Kosovo and were not notorious in 1999 (see ibid., paras 55, 57, 59); (iii) even if
“Arkan’s Tigers” were affiliated with the JSO, which he contests, he had no authority over them and no crimes
involving sexual assaults were committed by them upon orders by the MUP Staff or the RJB (see ibid., paras 67, 70-71.
See also ibid., paras 62-69); (iv) appropriate measures were taken in response to the only known crime committed by
members of the JSO in Kosovo (see ibid., paras 67, 70); and (v) no reliable evidence was presented at trial as to the
presence of the “Grey Wolves” or the “Wolves of the Drina” in Kosovo (see ibid., paras 72-79. See also ibid., paras 8082).
5138
Luki}’s Response Brief, para. 47, referring to Ljubinko Cveti}, 7 Dec 2006, T. 8063-8065, Exh. 6D269.
5139
Prosecution’s Reply Brief, para. 44.
5140
Prosecution’s Reply Brief, paras 45-46.
5141
Prosecution’s Reply Brief, para. 52.
5142
Appeal Hearing, 15 Mar 2013, AT. 589.
5143
Appeal Hearing, 15 Mar 2013, AT. 590.
5144
Brđanin Appeal Judgement, para. 365, referring to Tadić Appeal Judgement, para. 220, Kvočka et al. Appeal
Judgement, para. 86, Blaškić Appeal Judgement, para. 33, Stakić Appeal Judgement, paras 65, 99-103.
5145
See Karad`i} JCE III Decision, para. 18.
623
Case No. IT-05-87-A

23 January 2014

(i) Whether the mens rea for JCE III was met with respect to [ainovi} for persecution
through sexual assaults
1576. The Trial Chamber found that the common purpose of the JCE was to be achieved by
criminal means, namely “[t]hrough a widespread and systematic campaign of terror and violence,
the Kosovo Albanian population was to be forcibly displaced both within and without Kosovo.”5146
It further concluded that “[ainovi} had the intent to forcibly displace the Kosovo Albanian
population, both within and without Kosovo, and thereby change the ethnic balance in the province
to ensure continued control by the FRY and Serbian authorities over it.”5147
1577. The Trial Chamber concluded that the evidence of [ainovi}’s role and involvement in
Kosovo established that he had knowledge of crimes committed there in 1998 and 1999.5148 In
relation to 1998, the Trial Chamber found that [ainovi} was informed at the Joint Command
meetings of 2 and 26 August 1998 of large numbers of refugees5149 and that he was aware of UN
Security Council Resolution 1199 of 23 September 1998, which stated that “the excessive and
indiscriminate use of force by Serbian security forces and the Yugoslav army” had resulted in “the
displacement of over 230,000 persons from their homes.”5150 It also found that he was aware of the
robbing and burning of houses by FRY and Serbian forces.5151 Furthermore, the Trial Chamber
found that [ainovi} knew of the existing “humanitarian catastrophe”5152 and that on
4 December 1998, he was told of the harassment of Kosovo Albanian civilians in
Mališevo/Malisheva by the police.5153
1578. With regard to [ainovi}’s knowledge of criminal activity in 1999, the Trial Chamber
considered Louise Arbour’s letter of 26 March 1999 sent to [ainovi} in which she expressed her
concerns about serious breaches of international humanitarian law, including attacks against the
civilian population, being committed.5154 The Trial Chamber also found that [ainovi}’s comments
at the 4 April 1999 meeting with senior police officials in Kosovo demonstrated his awareness of
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Trial Judgement, vol. 3, para. 95 (emphasis in the original).
Trial Judgement, vol. 3, para. 466.
5148
Trial Judgement, vol. 3, paras 456, 463-464.
5149
Trial Judgement, vol. 3, paras 442, 463, referring to Exh. P1468, pp. 34, 36, 74, 124. See also supra, para. 1018.
5150
Trial Judgement, vol. 3, para. 443, referring to Exh. P456, p. 1. See also supra, para. 1018.
5151
Trial Judgement, vol. 3, para. 441, referring to Exh. P1468, pp. 9, 46, 52, Trial Judgement, vol. 3, para. 444,
referring to Exh. P605, pp. 653, 664-665, 673-674, 692, 695-702, 706-709.
5152
Trial Judgement, vol. 3, paras 442, 463, citing Exh. P1468, p. 124.
5153
Trial Judgement, vol. 3, para. 447, referring to Karol John Drewienkiewicz, 4 Dec 2006, T. 7777-7782, Exh. P2508,
paras 72-79. The Appeals Chamber considers that, contrary to [ainovi}’s submission, evidence on the events in 1998
and his position at that time is probative, as circumstantial evidence, among others, of the foreseeability that crimes, not
specifically intended by the members of the JCE, might be committed during the execution of the common plan of the
JCE. See also supra, sub-section VII.D.5.(b).
5154
Trial Judgement, vol. 3, paras 343, 448, 464. See also supra, para. 1034.
5147
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crimes.5155 It further found that at a meeting on 28 April 1999, [ainovi} was told by LDK leader
Ibrahim Rugova and his secretary Adnan Merovci that the MUP forces were evicting Kosovo
Albanians from their homes.5156 It further considered that at the 7 May 1999 meeting in the MUP
Staff Building, [ainovi} reported that Milo{evi} and Milutinovi} had received reports during an
earlier meeting on 4 May 1999 from Pavkovi} and Luki} about criminal activity associated with
MUP and VJ operations5157 and: (i) commented on the need to separately regulate the conduct of
the VJ reservists;5158 (ii) warned that those officers whose conduct was poor should be prosecuted
and punished;5159 and (iii) indicated that the MUP was to ensure the security of citizens and
property and arrest those who were caught stealing.5160 He also stated that there should be no
private wars and that private killings must be prevented.5161 The Trial Chamber found that he
received further information about crimes being committed by the VJ, the MUP, and volunteers in
Kosovo, such as murders and rapes of civilians, at the 17 May 1999 meeting involving Milo{evi}
and other high-ranking officials.5162 Finally, the Trial Chamber noted that most of [ainovi}’s trips
to Kosovo took place in late March and early April when the majority of the crimes were
committed, including his trips to Pri{tina/Prishtina on 29 March and 4 April 1999, when massive
expulsions were taking place there.5163
1579. The Appeals Chamber notes that the Trial Chamber found that [ainovi} was made aware of
sexual assaults for the first time during the 17 May 1999 meeting.5164 While the Prosecution refers
to numerous internal VJ reports and documents concerning cases processed by the military judicial
organs, containing allegations of MUP and VJ members, including volunteers, having committed
5155

Trial Judgement, vol. 3, paras 464, 471. The Trial Chamber found that [ainovi} “stated that persons detained for
committing crimes should be held in custody until they were taken over by judicial organs” (see Trial Judgement, vol. 3
paras 341, 455, 464). However, the Appeals Chamber notes that while the commission of crimes were referred to by
several participants in the meeting, the minutes of the meeting only explicitly mention looting (see Exh. P1989, p. 1,
recording that the Chief of the SUP in Peć/Peja “[m]entioned the problem of VJ members seizing vehicles”). See also
supra, para. 1076. See also supra, para. 1030.
5156
Trial Judgement, vol. 3, paras 450, 464, referring to Exh. P2588, para. 72, Exh. P2613, p. 12, Adnan Merovci,
16 Jan 2007, T. 8469-8471. The Appeals Chamber considers that the Trial Chamber’s reference to Exh. P2613 contains
a clerical error as Rugova’s statement “that Kosovo was being emptied of Albanians” is found on page 11 of the
referred exhibit. See also supra, para. 1033.
5157
Trial Judgement, vol. 3, paras 344-345, 455. The Appeals Chamber notes that the Trial Chamber also found that
[ainovi} attended or “at the very least, was fully informed about the contents” of the 4 May 1999 meeting (Trial
Judgement, vol. 3, paras 343-345). Although the Trial Chamber does not rely on this meeting as evidence of [ainovi}’s
knowledge of crimes, it found that at this meeting, information was presented that the “security forces” had dealt with
numerous cases of violence, killings, pillage, and other crimes” (Trial Judgement, vol. 3, para. 345, referring to
Exh. P1696). The Trial Chamber found that the statements Šainović “made at the meeting of the MUP Staff for Kosovo
on 7 May, corroborate these accounts of the 4 May meeting” (Trial Judgement, vol. 3, para. 344).
5158
Trial Judgemnet, vol. 3, paras 346, 455, 464, 471 referring to Exh. P1996, p. 4. See also supra, para. 1077.
5159
Trial Judgemnet, vol. 3, paras 346, 464, referring to Exh. P1996, p. 4. See also supra, para. 1077.
5160
Trial Judgement, vol. 3, para. 455, referring to Exh. P1996, p. 3. See also supra, para. 1077.
5161
Trial Judgement, vol. 3, para. 455, referring to Exh. P1996, p. 3. See also Trial Judgement, vol. 3, paras 140, 344,
referring to Exh. P1996, p. 4. See also supra, para. 1077.
5162
Trial Judgement, vol. 3, paras 350-351, 470-472, referring to Exh. P2600, paras 65-68, Exh. P2589, T. 1599916004, Exh. P2592. See also Exh. P605, pp. 869-870. also supra, para. 1032.
5163
Trial Judgement, vol. 3, para. 449. also supra, para. 1036.
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sexual assaults prior to or after that date,5165 it has failed to establish that [ainovi} was privy to
those communications. The Prosecution’s general reliance on [ainovi}’s role and knowledge of
other crimes being committed is insufficient to show that he was aware of these particular
allegations of sexual assault.5166 Nor has the Prosecution shown that during his visits to Kosovo,
[ainovi} witnessed the separation of women from men and their detention before their
transportation from Kosovo, or any other form of mistreatment of Kosovo Albanian women.5167
Moreover, while some of the evidence relied upon by the Prosecution provides support for its
assertion that [ainovi} “knew of concerns about lack of proper training” it does not in itself support
the Prosecution’s assertion that he was aware of “the crimes committed by reservists, volunteers,
and paramilitaries in 1998”.5168
1580. The Prosecution also refers to a report and a press-release published by Human Rights
Watch in February 1999 and in late April 1999, respectively.5169 With reference to two Kosovo
Albanian girls who were murdered by FRY forces in Gornje Obrinje/Abria e Epërme at the end of
September 1998, the report states that: “[a]llegations […] that the two girls had been raped before
being murdered could not be confirmed by Human Rights Watch.”5170 While the Trial Chamber
found that the report was widely disseminated to the media and government organisations in the
5164

Trial Judgement, vol. 3, para. 472.
Prosecution’s Appeal Brief, Appendix 1, referring to Exh. P490, p. 1, Exh. P1938, p. 2, Exh. P830, pp. 4-6,
Exh. P845, p. 2, Exh. P954, pp. 23, 42-43, 61, Exh. P955, pp. 16-18, Exh. P962, pp. 15-16, Exh. 3D589, p. 1,
Exh. 3D1110, pp. 368-369, 387, 559, 561, Exh. 4D171, pp. 5-7, Exh. 4D513, p. 1, Exh. 5D726, pp. 5-6, Exh. 5D889,
p. 1, Exh. 5D890, pp. 2-3, Exh. ; 5D1148, p. 1, Exh. 4D174, p. 2, Exh. P1086, p. 43, Exh. 3D38, pp. 1-2, Exh. 3D1116,
p. 215, para. 355, Exh. 4D398, p. 1, Exh. 5D1351, pp. 1-2, Exh. P1459.
5166
Similarly, the Prosecution fails to advance any argument showing that [ainovi} was aware of the allegations of rape
contained in Exh. 5D1396, Exh. 5D1401, para. 77 (under seal), Exh. P2228, pp. 6-7, 24, Exh. P2248, Exh. P2253,
Exh. P2257, p. 4, and Exh. P2258, p. 5. The Appeals Chamber further notes that the victims of the sexual assaults
described in Exh. 5D1401, para. 80 were not of Kosovo Albanian ethnicity (see Exh. P830, p. 4) and that there is no
information that the perpetrators of the sexual assaults described in Exh. 6D614, p. 39 and Exh. 6D1604, p. 10, para. 39
were affiliated with the MUP or VJ forces.
5167
Prosecution’s Appeal Brief, paras 74, 77, referring, inter alia, to Trial Judgement, vol. 2, paras 60, 635, 644, 855864, 1156, 1158, 1161, 1164, 1166, 1170, 1178, 1184-1185.
5168
Most of the Joint Command meetings referred to by the Prosecution do not mention concerns about lack of proper
training or commission of crimes by reservists, volunteers or paramilitaries (see Prosecution’s Appeal Brief, para. 71,
referring to Exh. P1468, pp. 20, 22-23, 26, 30, 101, 109, 111). While at the Joint Command meetings of 3 August,
12 August, and 21 October 1998, the need for more intensive training was mentioned (see Exh. P1468, pp. 40, 52
referred to in Prosecution’s Appeal Brief, para. 71), such information did not show that he knew of crimes or make the
possibility that sexual violence could be committed by those forces sufficiently substantial to be foreseeable to
[ainovi}. Similarly the Prosecution fails to show that [ainovi} was aware that volunteers with criminal backgrounds
were incorporated into the VJ (Prosecution’s Appeal Brief, para. 71, referring to Trial Judgement, vol. 1, para. 645) and
that paramilitaries who had previously committed crimes were attached to the JSO (Prosecution’s Appeal Brief,
para. 71, referring to Trial Judgement, vol. 1, para. 687).
5169
Prosecution’s Appeal Brief, Appendix 1, referring to Exh. P441, p. 49, Exh. P388, p. 1, Exh. P2228, p. 22;
Frederick Abrahams, 13 Jul 2006, T. 819-822. Concerning the date of issuance of the press-release, see Frederick
Abrahams, 13 Jul 2006, T. 821-822. The Prosecution also seeks to rely on a report by the Institute of War & Peace
Reporting, containing information on rapes committed in March, October, and November 1998 in various locations in
Kosovo. The report is dated 18 June 1999 which is after the commission of the sexual assaults in Beleg, Ćirez/Qirez,
and Pri{tina/Prishtina and therefore, even if [ainovi} was aware of its content, it could not have made the crimes
committed in these locations foreseeable to him (Prosecution’s Appeal Brief, Appendix 1, referring to Exh. P385, pp. 56. See also Exh. P385, p. 1).
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FRY and Serbia, and to Serbian and Albanian-language media in Kosovo,5171 the Appeals Chamber
is not satisfied that [ainovi} was in fact aware of its contents.5172 In addition, due to the ambiguous
nature of the rape allegations set forth in the report, the Appeals Chamber is not satisfied that it put
[ainovi} on notice that sexual assaults might be committed. The press-release, issued by Human
Rights Watch on 28 April 1999, reported that Serbian security forces sexually assaulted two
Kosovo Albanian women on 21 April 1999 in Suva Reka/Suhareka.5173 Frederick Abrahams,
Human Rights Watch researcher,5174 stated that such press-releases were produced on an almost
daily basis and released to the public in the same manner as the report.5175 While the allegations
contained in the press-release are sufficiently clear, the Appeals Chamber is not convinced that the
mere fact of their public announcement establishes that [ainovi} learned about the sexual assaults
allegedly committed in Suva Reka/Suhareka.
1581. The Appeals Chamber recalls that it has upheld the Trial Chamber’s conclusion that
[ainovi} had the intent to forcibly displace the Kosovo Albanian population, both within and
outside Kosovo, through a campaign of terror and violence.5176 The evidence considered by the
Trial Chamber shows that [ainovi} was aware of various criminal acts and acts of violence
committed against the Kosovo Albanian population both in 1998 and 19995177 and therefore was
aware of the context in which the forcible displacement took place, including the existing
“humanitarian catastrophe”.5178 In particular, the evidence shows that, in 1998, [ainovi} was aware
of allegations of excessive and disproportionate force used by police and military forces, the
displacement of civilians, and property related crimes, such as looting and arson. It also shows that,
in 1999, he was aware of crimes such as looting, harassment of civilians, unspecified violations of
international humanitarian law, including allegations of attacks on the civilian population, and
forcible displacement of the Kosovo Albanian civilian population. Moreover, at the 7 May 1999
MUP Staff meeting [ainovi} stated that there should be no private wars and that private killings
must be prevented.5179 In these circumstances, the Appeals Chamber, Judge Liu dissenting, finds
that [ainovi} must have been aware that sexual assaults could be committed on discriminatory
grounds in an environment of ethnic animosity in which hundreds of thousands of Kosovo Albanian
5170

Exh. P441, p. 49, referred to in Prosecution’s Appeal Brief, Appendix 1.
Trial Judgement, vol. 1, para. 900; ibid., vol. 3, para. 448, referring to Frederick Abrahams, 13 July 2006, T. 811812, 818; ibid., 7 August 2006, T. 984.
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See Trial Judgement, vol. 3, para. 448. See also supra, para. 1072.
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Prosecution’s Appeal Brief, Appendix 1, referring to Exh. P388, p. 1, Exh. P2228, p. 22, Frederick Abrahams,
13 Jul 2006, T. 819-822.
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Trial Judgement, vol. 1, paras 218, 901.
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Exh. P2228, p. 22; Frederick Abrahams, 13 Jul 2006, T. 819-822.
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See supra, sub-section VII.D.3. See also Trial Judgement, vol. 3, paras 466, 473.
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See supra, sub-sections VII.D.3.(c) and VII.D.3.(d).
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Exh. P1468, p. 124.
5179
Trial Judgement, vol. 3, para. 455, referring to Exh. P1996, p. 3. See also Trial Judgement, vol. 3, paras 140, 344,
referring to Exh. P1996, p. 4.
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civilians were being forcibly displaced. The inescapable conclusion is that in light of his awareness
of the atmosphere of aggression and violence that prevailed, [ainovi} knew that the Kosovo
Albanian women forced out of their homes were rendered particularly vulnerable. In addition, the
evidence shows that at the 17 May 1999 meeting [ainovi} received specific information about the
commission of rapes.5180
1582. Considering the totality of the circumstances surrounding the forcible displacement of the
Kosovo Albanian population and [ainovi}’s knowledge thereof, the Appeals Chamber, Judge Liu
dissenting, is convinced beyond reasonable doubt that persecution, through sexual assaults,
committed in Beleg on or about 29 March 1999, in Ćirez/Qirez in mid-April 1999, and in
Pri{tina/Prishtina on 1 April and in late May 1999 was foreseeable to [ainovi}. Further, [ainovi}’s
participation in the JCE through his role in the coordination of joint VJ and MUP operations
demonstrates that he acted in furtherance of the common purpose of the JCE while being aware of
the possibility that sexual assaults could be committed, thus showing that he willingly took that
risk.5181 As a result, pursuant to Articles 5(h) and 7(1) of the Statute, the Appeals Chamber, Judge
Liu dissenting, finds [ainovi} responsible for committing, through his participation in a JCE,
persecution, through sexual assaults, as a crime against humanity in Beleg, Ćirez/Qirez, and
Pri{tina/Prishtina.
(ii) Whether the mens rea for JCE III was met with respect to Luki} for persecution
through sexual assaults
1583. At the outset, the Appeals Chamber considers that Luki}’s arguments that he could not be
held responsible as a commander for the commission of persecution, through sexual assaults,
because he lacked effective control over the MUP forces and that he did not plan or order the
crimes are inapposite.5182 Luki}’s alleged responsibility for persecution, through sexual assaults, is
connected to his participation in the JCE to forcibly displace the Kosovo Albanian population. The
question is therefore whether the extended crimes, including sexual assaults, were foreseeable
consequences of the implementation of the common purpose. Moreover, as to Luki}’s argument
that no members of the MUP committed sexual assault, the Appeals Chamber recalls that as a JCE
member his liability extends to crimes committed by all FRY and Serbian forces.5183 Likewise,
whether the victims of the rapes committed in Pri{tina/Prishtina reported the crimes to the FRY and
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Trial Judgement, vol. 3, paras 351, 472, referring to Exh. P2600, paras 65-68, Exh. P2589, T. 15999-16004,
Exh. P2592. See also Exh. P605, pp. 869-870.
5181
Trial Judgement, vol. 3, para. 467.
5182
See Luki}’s Response Brief, paras 23-30.
5183
See supra, sub-sections VII.F.7. and VII.F.8.(c).
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Serbian authorities or to Luki}5184 is irrelevant. For Luki} to incur JCE III liability it is not
necessary to establish that he was aware that the sexual assaults were committed; it is sufficient that
their occurrence was foreseeable to him.5185
1584. The Trial Chamber found that the common purpose of the JCE was to be achieved by
criminal means, namely “[t]hrough a widespread and systematic campaign of terror and violence,
the Kosovo Albanian population was to be forcibly displaced both within and without Kosovo.”5186
It further concluded that “Lukić had the intent to forcibly displace the Kosovo Albanian population,
both within and without Kosovo, and thereby ensure continued control by the FRY and Serbian
authorities over the province.”5187
1585. In relation to Luki}’s intent, the Trial Chamber found that, as Head of the MUP Staff and de
facto commander of the MUP forces deployed in Kosovo,5188 Luki} was aware that there were
serious allegations of criminal activity by MUP forces in Kosovo in mid to late 19985189 and
continued to receive information about crimes being committed by the MUP and VJ members
against Kosovo Albanian civilians during the NATO campaign in 1999.5190
1586. In relation to the allegations of crimes committed in 1998, the Trial Chamber considered
evidence that Luki} was told that the MUP and VJ forces used excessive force during joint
operations5191 and that he was informed of numerous cases of arson,5192 “burning villages,
destroying crops, killing farm animals, intimidating Kosovo Albanian civilians, and driving them
from their homes.”5193 The Trial Chamber also noted that Luki} became aware of allegations that
widespread crimes committed by VJ and MUP forces in 1998 had led to the displacement of
230,000 Kosovo Albanians from Kosovo.5194
1587. In relation to Luki}’s knowledge of crimes committed in 1999, the Trial Chamber found
that, through various means of reporting, Luki} was regularly informed about events throughout
Kosovo.5195 It noted that, on 1 April 1999, Luki} issued an instruction to the heads of the Kosovo
5184

See Luki}’s Response Brief, para. 22.
Krsti} Appeal Judgement, para. 150.
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Trial Judgement, vol. 3, para. 95 (emphasis in the original).
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Trial Judgement, vol. 3, para. 1130.
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Trial Judgement, vol. 3, para. 1051.
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Trial Judgement, vol. 3, para. 1086. See also ibid., para. 1120.
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Trial Judgement, vol. 3, para. 1123. See also ibid., para. 1097.
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Trial Judgement, vol. 3, paras 1043, 1084, referring to Exh. P2544. See also supra, sub-sections VII.F.5.(b)(i) and
VII.F.5.(b)(ii).
5192
Trial Judgement, vol. 3, para. 1080, referring to Exh. P1468, pp. 46, 52, 96, 125. See also supra,
sub-section VII.F.5.(b)(ii).
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Trial Judgement, vol. 3, para. 1082, referring to Shaun Byrnes, 16 Apr 2007, T. 12149–12153. See also supra,
sub-section VII.F.5.(b)(ii).
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SUPs to report to the MUP Staff on, inter alia, crimes, including rape, committed in their respective
areas of responsibility5196 and that, on 6 May 1999, a follow up instruction was issued requiring the
heads of the Kosovo SUPs to report twice a month on the most serious crimes, such as murders,
rapes, ill-treatment, and arson.5197 On 4 May 1999, Luki} attended a meeting involving Milo{evi},
Pavkovi}, and other high-ranking officials where information was presented that the “security
forces” had dealt with numerous cases of violence, killings, pillage, and other crimes5198 and on
6 May 1999 he instructed the Heads of the Kosovo SUPs to prevent killings, rapes, and looting.5199
The Trial Chamber also noted that at a MUP Staff meeting on 7 May 1999, Luki} commented that
the reported number of murder investigations was unrealistically low.5200 Moreover, the Trial
Chamber considered evidence showing that Luki} was aware of the large number of displaced
Kosovo Albanian civilians in 1999.5201
1588. In relation to Luki}’s knowledge of the commission of sexual assaults, the Prosecution
refers to numerous internal VJ reports and documents concerning cases processed by the military
judicial organs, containing allegations that MUP and VJ members, including volunteers, had
committed sexual assaults.5202 The Prosecution has failed to demonstrate, however, that Luki} was
privy to those internal VJ communications. The Prosecution’s general reliance on Luki}’s role and
the information on the commission of various crimes which he received through other channels is
insufficient to show that Luki} was aware of the internal VJ communications containing allegations
of sexual assaults. Nor has the Prosecution shown that while present in Kosovo, Luki} witnessed
5196

Trial Judgement, vol. 3, para. 1093, referring to Exh. 6D808. The Appeals Chamber notes that although not
mentioned in the Trial Judgement, Luki} requested information on crimes, including “murder, robbery, theft, looting,
rape, etc.” (See Exh. 6D808, p. 2.)
5197
Trial Judgement, vol. 3, para. 1093, referring to Exh. 6D874.
5198
Trial Judgement, vol. 3, paras 1095, 1125, referring, inter alia, to Exh. P1696, p. 1. See also supra,
sub-section VII.F.5.(c)(i)a.
5199
Trial Judgement, vol. 3, paras 1095, 1134, referring to Exh. 5D1289 (also admitted as Exh. P2159). See also supra,
para. 1535.
5200
Trial Judgement, vol. 3, para. 1126, referring to Exh. P1996, p. 10. See also supra, sub-section VII.F.5.(c)(i)b.
5201
Trial Judgement, vol. 3, paras 1094, 1096, 1124, 1127, referring to Exh. 6D666, Exh. 6D778, Exh, 6D1232,
Exh. 6D1236 (also admitted as Exh. P1099), Exh. 6D1238, Exh. 6D1239, Exh. 6D1240, Exh. 6D1241, Exh. 6D1242,
Exh. 6D1244, Exh. 6D1254, Exh. 6D1255, Exh. 6D1256, Exh. 6D1257, Exh. 6D1259, Exh. 6D1260, Exh. 6D1261,
Exh. 6D1634, Exh. P1693, Exh. P1993. See also supra, sub-section VII.F.5.(d).
5202
Prosecution’s Appeal Brief, Appendix 1, referring to Exh. P490, p. 1, Exh. P1938, p. 2, Exh. P830, pp. 4-6,
Exh. P845, p. 2, Exh. P954, pp. 42-43, 61, Exh. P955, pp. 16-18, Exh. P962, pp. 15-16, Exh. 3D589, p. 1, Exh. 3D1110,
pp. 368-369, 387, 559, 561, Exh. 4D171, pp. 5-6, Exh. 4D513, p. 1, Exh. 5D726, pp. 5-6, Exh. 5D889, p. 1,
Exh. 5D890, pp. 2-3, Exh. 5D1148, p. 1, Exh. P830, p. 6, Exh. P845, p. 2, Exh. P954, p. 23, Exh. P955, p. 18,
Exh. 4D174, p. 2, Exh. P1086, p. 43, Exh. 3D38, pp. 1-2, Exh. 3D1116, p. 215, para. 355, Exh. 4D398, p. 1,
Exh. 5D1351, pp. 1-2, Exh. 4D171, pp. 5, 7. The Prosecution also refers to Exh. P1459, a report sent by Pavkovi} to the
Supreme Command Staff on 25 May 1999, informing about the commission of serious crimes, including murder and
rape, by MUP members against the Kosovo Albanian population. The report does not indicate, however, whether this
information was conveyed to the MUP Staff or Luki} (Exh. P1459, paras 3-4). Similarly, the Prosecution fails to
advance any argument showing that Luki} was aware of the allegations of rape contained in Exh. 5D1396,
Exh. 5D1401, para. 77 (under seal); Exh. P2228, pp. 6-7, 24; Exh. P2248; Exh. P2253; Exh. P2257, p. 4; and
Exh. P2258, p. 5. Regarding the Prosecution’s references to Exh. 5D1401, para. 80, Exh. 6D614, p. 39, Exh. 6D1604,
p. 10, para. 39, the Appeals Chamber finds that they do not establish that Luki} was aware of sexual assaults for the
reasons set forth supra, fn. 5166.
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the separation of women from men and their detention before transportation out of Kosovo, or any
other form of mistreatment of Kosovo Albanian women.5203 Moreover, while some of the evidence
relied upon by the Prosecution provides support for its assertion that Luki} “knew of concerns about
lack of proper training”, it does not support the Prosecution’s assertion that Luki} was aware of “the
crimes committed by reservists, volunteers, and paramilitaries in 1998”.5204
1589. The Appeals Chamber notes, however, the Trial Chamber’s finding that on 1 May 1999,
Luki} reported that “a MUP reservist had been detained for committing indecent assault against a
Kosovo Albanian woman, indicating [Luki}’s] knowledge, by that time, that such crimes were
being committed.”5205 The Prosecution further seeks to rely on a document listing a number of
registered criminal offences committed in Kosovo and the measures taken in relation thereto in the
period between July 1998 and June 1999.5206 The document records the rape of two Kosovo
Albanian women by several VJ members on 16 April 1999 and states that the MUP Staff was
informed about the incident.5207 The Prosecution also submits that on 24 April 1999, Luki} reported
the rapes of two displaced women committed by unidentified perpetrators, one of them wearing a
military uniform.5208 Contrary to Luki}’s submissions,5209 the evidence suggesting that measures
had been taken to identify the alleged perpetrators does not undermine the conclusion that he was
aware of the two incidents.
1590. The Prosecution also refers to the report and press-release published by Human Rights
Watch in February 1999 and in late April 1999, respectively.5210 The Appeals Chamber recalls its
5203

Prosecution’s Appeal Brief, paras 74, 77, referring, inter alia, to Trial Judgement, vol. 2, paras 60, 635, 644, 855864, 1156, 1158, 1161, 1164, 1166, 1170, 1178, 1184-1185.
5204
Most of the Joint Command meetings referred to by the Prosecution do not mention concerns about lack of proper
training or commission of crimes by reservists, volunteers or paramilitaries (see Prosecution’s Appeal Brief, para. 71,
referring to Exh. P1468, pp. 20, 22-23, 26, 30, 101, 109, 111). While at the Joint Command meetings of 3 August,
12 August and 21 October 1998, the need for more intensive training was mentioned (see Exh. P1468, pp. 40, 52
referred to in Prosecution’s Appeal Brief, para. 71), such information did not show that he knew of crimes or make the
possibility that sexual violence could be committed by those forces sufficiently substantial to be foreseeable to Luki}.
Similarly the Prosecution fails to show that Luki} was aware that volunteers with criminal backgrounds were
incorporated into the VJ (Prosecution’s Appeal Brief, para. 71, referring to Trial Judgement, vol. 1, para. 645) and that
paramilitaries who had previously committed crimes were attached to the JSO (Prosecution’s Appeal Brief, para. 71,
referring to Trial Judgement, vol. 1, para. 687. See also Trial Judgement, vol. 3, para. 1015, finding that Luki} had no
authority over the RDB which comprised the JSO).
5205
Trial Judgement, vol. 3, para. 1135, referring to Exh. P1693, p. 7, Exh. 5D1289 (also admitted as Exh. P2159).
See also Prosecution’s Appeal Brief, Appendix 1, referring to Exh. P1693, p. 7.
5206
Prosecution’s Appeal Brief, Appendix 1, referring to Exh. 6D614, p. 17, para. 11. See also Prosecutor v. Milan
Milutinovi} et al., Case No. IT-05-87-T, Decision on Luki} Motion for Reconsideration of Trial Chamber’s Decision on
Motion for Admission of Documents from Bar Table and Decision on Defence Request for Extension of Time for
Filing of Final Trial Briefs, 2 July 2008, p. 22.
5207
Prosecution’s Appeal Brief, Appendix 1, referring to Exh. 6D614, p. 17, para. 11.
5208
Prosecution’s Appeal Brief, para. 78, fn. 187, referring, inter alia, to Exh. 6D1260, p. 3.
5209
See Luki}’s Response Brief, paras 44(b), (d).
5210
Prosecution’s Appeal Brief, Appendix 1, referring to Exh. P441, p. 49, Exh. P388, p. 1, Exh. P2228, p. 22,
Frederick Abrahams, 13 Jul 2006, T. 819-822. Concerning the date of issuance of the press-release, see Frederick
Abrahams, 13 Jul 2006, T. 821-822. The Prosecution also seeks to rely on a report by the Institute of War & Peace
Reporting, containing information on rapes committed in March, October, and November 1998 in various locations in
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findings that the evidence does not establish that Luki} was made aware of the February 1999
report5211 and that the rape allegations contained in it are obscure.5212 Regarding the 28 April 1999
press-release,5213 the Appeals Chamber recalls that Frederick Abrahams stated that such pressreleases were produced on a nearly daily basis and were widely disseminated to the media and
government organisations, in the FRY and Serbia, and to Serbian and Albanian-language media in
Kosovo.5214 While the allegations contained in the press-release are sufficiently clear, the Appeals
Chamber is not convinced that the mere fact of their public announcement establishes that Luki}
learned about the sexual assaults allegedly committed in Suva Reka/Suhareka.
1591. The Appeals Chamber recalls that it has upheld the Trial Chamber’s conclusion that Luki}
had the intent to forcibly displace the Kosovo Albanian population, both within and outside
Kosovo, through a campaign of terror and violence.5215 The evidence considered by the Trial
Chamber shows that Luki} was aware of various allegations of criminal acts and acts of violence
committed against the Kosovo Albanian population in 19985216 and 1999,5217 and therefore was
aware of the context in which the forcible displacement took place, including the existing
“humanitarian catastrophe”.5218 Luki} must have known that the commission of sexual assaults with
the intent to discriminate was possible in an environment of ethnic animosity where hundreds of
thousands of Kosovo Albanian civilians were being forcibly displaced. The inescapable conclusion
is that in such circumstances, where aggression and violence prevailed, the Kosovo Albanian
women removed from their homes were rendered particularly vulnerable. In addition, the evidence
shows that on 1 April and 6 May 1999, Luki} requested that the Heads of the Kosovo SUPs
regularly submit detailed reports on the serious crimes, including rape, committed in their
respective areas of responsibility.5219 He was also informed of the rape of two Kosovo Albanian
women by several VJ members on 16 April 1999,5220 and on 24 April 1999 he reported the rapes of
Kosovo. The report is dated 18 June 1999 which is after the commission of the sexual assaults in Beleg, Ćirez/Qirez,
and Pri{tina/Prishtina and therefore, even if Luki} was aware of its content, it could not have made the crimes
committed in these locations foreseeable to him (Prosecution’s Appeal Brief, Appendix 1, referring to Exh. P385, pp. 56. See also P385, p. 1).
5211
See supra, fn. 5010.
5212
See supra, para. 1580.
5213
The Appeals Chamber finds that Luki}’s submission that reliance on the 28 April 1999 press-release violates
Rule 92 bis of the Rules is unsubstantiated (see Luki}’s Response Brief, para. 44(c)).
5214
Exh. P2228, p. 22; Frederick Abrahams, 13 Jul 2006, T. 819-822. See also Trial Judgement, vol. 1, para. 900; ibid.,
vol. 3, para. 448, referring to Frederick Abrahams, 13 July 2006, T. 811-812, 818, ibid., 7 August 2006, T. 984.
5215
See supra, sub-section VII.F.5. See also Trial Judgement, vol. 3, para. 1130.
5216
See supra, sub-section VII.F.5.(b). In this regard, the Appeals Chamber finds that it suffices that Luki} was
informed during Joint Command meetings in 1998 of allegations that serious crimes were being committed during the
joint VJ and MUP operations in Kosovo. Luki}’s submission that they were unverified does not undermine the Trial
Chamber’s conclusion that he was aware of serious allegations of criminal activity. See Trial Judgement, vol. 3,
para. 1080, referring to Exh. P1468, pp. 46, 52, 96, 125; ibid., vol. 3, para. 1081.
5217
See supra, sub-section VII.F.5.(c).
5218
Exh. P1468, p. 124.
5219
Exh. 6D808, Exh. 6D874.
5220
Exh. 6D614, p. 17, para. 11.
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two displaced women committed by unidentified perpetrators, one of them wearing a military
uniform.5221 Finally, on 1 May 1999, Luki} reported that a MUP reservist had been detained for
committing indecent assault against a Kosovo Albanian woman.5222
1592. Considering the totality of the circumstances surrounding the forcible displacement of the
Kosovo Albanian population and Luki}’s knowledge thereof, the Appeals Chamber is convinced
beyond reasonable doubt that persecution, through sexual assaults, committed in Beleg in late
March 1999, in Ćirez/Qirez in mid-April 1999, and in Pri{tina/Prishtina in early April and in late
May 1999 was foreseeable to Luki}. In addition, Luki}’s participation in the JCE through his role as
Head of the MUP Staff in Pri{tina/Prishtina, demonstrates that Luki} acted in furtherance of the
common plan of the JCE while being aware of the possibility that sexual assaults could be
committed,5223 thus establishing that he willingly took that risk. As a result, pursuant to
Articles 5(h) and 7(1) of the Statute, the Appeals Chamber finds Luki} responsible for committing,
through his participation in a JCE, persecution, through sexual assaults, as a crime against humanity
in Beleg, Ćirez/Qirez, and Pri{tina/Prishtina.
4. Whether the mens rea for JCE III was met with respect to Pavkovi} for persecution through
sexual assaults committed in Pri{tina/Prishtina
(a) Submissions of the parties
1593. The Prosecution submits that, if the Appeals Chamber were to grant its argument that the
sexual assaults of K62, K14, and K31 committed in Pri{tina/Prishtina constituted persecution,
Pavkovi} should be held responsible pursuant to JCE III liability for these sexual assaults.5224 It
submits that this is because the Trial Chamber found him responsible pursuant to JCE III liability
for persecution through sexual assaults committed in Beleg and Ćirez/Qirez during the course of the
campaign of forcible displacement.5225 It contends that, in finding that these sexual assaults were
foreseeable to Pavkovi}, the Trial Chamber applied a higher standard than that required, and
considered: (i) his awareness of the propensity of the VJ and the MUP for violence; (ii) the aim of
the JCE to displace people using a campaign of terror and violence; and (iii) specific evidence of
5221

Exh. 6D1260, p. 3.
Exh. P1693, p. 7; Exh. 5D1289 (also admitted as Exh. P2159).
5223
See for example Trial Judgement, vol. 3, paras 1052-1057, 1059 (Lukic’s role in reporting to the MUP in Belgrade);
ibid., vol. 3, para. 1000 (Luki}’s involvement at the meeting on 4 April 1999); ibid., vol. 3, paras 1038, 1095 (Luki}’s
involvement in the meeting in Belgrade on 4 May 1999); ibid., vol. 3, paras 1006-1009, 1066, 1096, 1126-1127;
Exh. 6D082, para. 19 (Luki}’s involvement in the MUP Staff meetings of 7 and 11 May 1999); Trial Judgement, vol. 3,
para. 1040 (Luki}’s presence at the Joint Command meeting on 1 June 1999).
5224
Prosecution’s Appeal Brief, para. 104. See also Appeal Hearing, 12 Mar 2013, AT. 357. See also supra,
sub-section VI.D.. The Prosecution also argues that the Appeals Chamber should increase his sentence (Prosecution’s
Appeal Brief, para. 104).
5225
Appeal Hearing, 12 Mar 2013, AT. 357.
5222
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Pavkovi}’s awareness of sexual assaults.5226 The Prosecution further submits that since the Trial
Chamber found a link between the principal perpetrators of the crimes and at least one JCE member
for all indicted crimes that were proven, Pavkovi} is linked to the perpetrators of the sexual assaults
in Pri{tina/Prishtina, who the Trial Chamber found were either VJ or MUP personnel.5227
1594. Pavkovi} submits that he should not be held responsible pursuant to JCE III liability for the
sexual assaults of K62, K14, and K31 in Pri{tina/Prishtina.5228 He argues that no link has been
established between him or any other JCE member and the perpetrators of these crimes.5229 He also
underlines that he could not foresee the commission of crimes by individuals who were not
members of units under his command.5230 He submits that rather the evidence: (i) shows that
paramilitaries committed the sexual assault on K31;5231 (ii) is insufficient to identify the
perpetrators who assaulted K62; and (iii) shows that a policeman committed the sexual assault
against K14.5232
(b) Analysis
1595. Regarding the parties’ arguments pertaining to the link between Pavkovi} and the principal
perpetrators of the sexual assaults in Pri{tina/Prishtina, the Appeals Chamber recalls that the Trial
Chamber found “that three women were raped in the course of the operation to remove large
numbers of Kosovo Albanians from Priština/Prishtina town – K62 by three VJ or MUP personnel,
K14 by a policeman, and K31 by three VJ soldiers.”5233 While the identity of the perpetrators of the
sexual assaults against K62 and K31 is disputed by Pavkovi}, the Appeals Chamber recalls its
finding that the evidence in this respect sufficiently establishes the affiliation of these perpetrators
as found by the Trial Chamber.5234 The Appeals Chamber further recalls that it has upheld the Trial
Chamber’s finding that a link was established between members of the JCE, including [ainovi},
Pavkovi}, and Luki}, and the members of the VJ and MUP forces whom they used to carry out
crimes charged in the Indictment, including persecution through sexual assault, and therefore that
the crimes of both the VJ and the MUP were imputable to Pavkovi}.5235 Given that the sexual

5226

Appeal Hearing, 12 Mar 2013, AT. 357, referring to Trial Judgement, vol. 3, paras 785-786. The Prosecution relies
on a handout it provided during the appeals hearing, setting forth Trial Judgement references to Pavkovi}’s awareness
of crimes committed by the VJ and the MUP in Kosovo in 1998 and 1999.
5227
Appeal Hearing, 12 Mar 2013, AT. 358, referring to Trial Judgement, vol. 2, para. 889, ibid., vol. 3, paras 468, 783,
1132.
5228
Appeal Hearing, 12 Mar 2013, AT. 307.
5229
Appeal Hearing, 12 Mar 2013, AT. 307, 309.
5230
Appeal Hearing, 12 Mar 2013, AT. 307.
5231
Appeal Hearing, 12 Mar 2013, AT. 307-308.
5232
Appeal Hearing, 12 Mar 2013, AT. 308-309.
5233
Trial Judgement, vol. 2, para. 889.
5234
See supra, fns 1926 and 1968.
5235
Trial Judgement, vol. 3, paras 783, 785-786. See also supra, sub-sections VII.E.3. and VII.E.4.
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assaults in Pri{tina/Prishtina were committed by VJ and/or MUP forces, the Appeals Chamber finds
that these crimes are also attributable to Pavkovi}, as a JCE member.
1596. Turning to the question of whether the sexual assaults in Pri{tina/Prishtina were foreseeable
to Pavkovi}, the Appeals Chamber recalls that, unlike [ainovi} and Luki}, the Trial Chamber
convicted Pavkovi} of persecution through sexual assaults committed in Beleg on or around
29 March 1999 and ]irez/Qirez in mid-April 1999 pursuant to JCE III liability.5236 In holding him
responsible for these sexual assaults, the Trial Chamber found that “it was reasonably foreseeable to
[him] that VJ and MUP forces would commit […] sexual assault against Kosovo Albanians during
their forcible displacement” with intent to discriminate against them.5237 In this regard, the Trial
Chamber considered: (i) the common purpose of the JCE, which was to forcibly displace Kosovo
Albanians “[t]hrough a widespread and systematic campaign of terror and violence”;5238
(ii) Pavkovi}’s intent to forcibly displace part of the Kosovo Albanian population;5239 (iii) his
awareness of “the strong animosity between ethnic Serbs and Kosovo Albanians in Kosovo during
1998 and 1999”; and (iv) his awareness of “the context in which the forcible displacement took
place”.5240 It also found that his “detailed knowledge of events on the ground in Kosovo in 1998
and 1999 put him on notice that murders and sexual crimes would by [sic] committed by the VJ and
MUP as a result of the displacements taking place in 1999.”5241
1597. The Trial Chamber found that specific evidence supported this conclusion, namely: (i) the
incident at Gornje Obrinje/Abri e Epërme in October 1998;5242 (ii) a 4 April 1999 order issued by
Pavković to the Niš Corps to prevent the population from being robbed, raped, or mistreated;5243
(iii) a 6 April 1999 order issued by Pavković to the Priština Corps and the Niš Corps to improve
discipline and prevent misconduct, including looting and murder;5244 (iv) the 10 April 1999 report
from Pavković which indicated that volunteers who were either convicted or awaiting sentence
were deployed in Kosovo and that seven volunteers had been detained for inter alia killing and

5236

Trial Judgement, vol. 2, paras 68, 689-690, 1187-1188, 1224; ibid., vol. 3, paras 785, 788. The Appeals Chamber
upheld this conviction elsewhere in this Judgement (see supra, sub-section VII.E.4.).
5237
Trial Judgement, vol. 3, para. 785.
5238
Trial Judgement, vol. 3, para. 95 (emphasis in the original). See also ibid., vol. 3, para. 785
5239
Trial Judgement, vol. 3, paras 781, 785.
5240
Trial Judgement, vol. 3, para. 785.
5241
Trial Judgement, vol. 3, para. 785.
5242
Trial Judgement, vol. 3, para. 785. The Trial Chamber found that Pavkovi} was informed of violent crimes
committed during the joint VJ and MUP operations in Gornje Obrinje/Abri e Epërme and of allegations that the VJ and
the MUP were responsible. In particular, the Trial Chamber found that Pavkovi} acknowledged in a report that he had
received unconfirmed information that MUP forces had executed individuals taken into custody during this incident.
(See Trial Judgement, vol. 3, paras 675, 774, referring to Exh. P441, pp. 16-48, Exh. P1011, pp. 70-72, Exh. P1440,
p. 4, Frederick Abrahams, 13 Jul 2006, T. 806-811). See also supra, sub-section VII.E.2.(e)(ii).
5243
Trial Judgement, vol. 3, para. 785, referring to Exh. P1448, p. 2.
5244
Trial Judgement, vol. 3, para. 785, referring inter alia, to Exh. 4D224, p. 3.
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rape;5245 and (v) the report of 25 May 1999 sent by Pavković to the Supreme Command Staff
referring to murder and rape committed by MUP forces against the Kosovo Albanian
population.5246
1598. The Appeals Chamber also considers the additional findings made by the Trial Chamber on
Pavkovi}’s awareness of crimes. The Trial Chamber found that Pavkovi} was aware that crimes
were committed by the VJ and MUP forces in 1998 and throughout the NATO air campaign
in 1999.5247 In relation to Pavkovi}’s knowledge in 1998, the Trial Chamber found that, in addition
to the incident at Gornje Obrinje/Abri e Epërme in October 1998,5248 Pavkovi}: (i) was aware of
large numbers of displaced civilians in Kosovo and UN Security Council Resolutions attributing
responsibility, in part, to the MUP and VJ’s excessive and indiscriminate use of force;5249 (ii) was
aware that arson was committed by FRY and Serbian forces, including members of VJ units and
local Serbs;5250 and (iii) issued an order in May 1998, stating that prisoners of war were mistreated
near Brestovac.5251 The Trial Chamber also referred to evidence which indicates that Pavkovi}
knew that members of the VJ committed theft, and excessively destroyed property and fired into
inhabited areas during VJ operations.5252
1599. Regarding Pavkovi}’s knowledge in 1999, the Trial Chamber found that on 27 March 1999,
Pavkovi} warned the Pri{tina Corps and the Military Territorial Commands about the risk of the
lack of discipline among Military Territorial Units, especially concerning Kosovo Albanian
civilians and their property, and noted that the lack of discipline and misconduct had increased in
the previous days.5253 The Trial Chamber also noted evidence showing that Pavkovi} learned of
looting and property related offences committed by VJ and MUP forces throughout the NATO air
5245

Trial Judgement, vol. 3, para. 785, referring to Exh. P1938, p. 2. See also Trial Judgement, vol. 3, para. 748.
Trial Judgement, vol. 3, para. 785, referring to Exh. P1459, paras 3-4. The Trial Chamber noted that, in this report,
Pavkovi} advised the Supreme Command Staff, inter alia, that the security situation in Kosovo was unstable due to
crimes against civilians frequently being committed by the MUP, including “murder, rape, plunder, aggravated theft,
etc” in Kosovo Albanian settlements and refugee shelters and that MUP personnel committing these crimes would then
attribute or plan to attribute those crimes to the VJ (see Trial Judgement, vol. 3, para. 741, referring to Exh. P1459,
paras 4, 6-7, Exh. 3D1078, Exh. 3D1077).
5247
Trial Judgement, vol. 3, paras 774-775.
5248
Trial Judgement, vol. 3, paras 675, 774, 785. See supra, para. 1597; sub-section VII.E.2.(e)(ii).
5249
Trial Judgement, vol. 3, paras 677, 718, referring to Exh. P1468, pp. 36, 40-41, 121, 161, Exh. P455, Exh. P456.
See also Trial Judgement, vol. 3, paras 672, 754, 774. Regarding Pavkovi}’s awareness of the UN Security Council
resolutions, see supra, fn. 3917. See further Trial Judgement, vol. 3, para. 673, referring to Exh. 4D150.
5250
Trial Judgement, vol. 3, paras 672, 718, 774, referring to Exh. P1468, pp. 46, 52, 124-125, Exh. 4D97, Exh. P949,
p. 358.
5251
Trial Judgement, vol. 3, para. 673, referring to Exh. 4D428, p. 1, which states that this mistreatment occurred on
23 May 1998.
5252
Trial Judgement, vol. 3, para. 673, referring to Exh. 4D201 (also admitted as Exh. P1422), Exh. 4D375, Exh. 4D231
(also admitted as Exh. 5D1172), Exh. P1011, p. 47, Exh. P2098.
5253
Trial Judgement, vol. 3, paras 719, 775, referring to Exh. 4D154. Similarly, the Trial Chamber found that on
5 May 1999, Pavkovi} noted that “armed VJ members operating outside combat zones had been conducting themselves
‘inappropriately’ and compromising the reputation of the VJ” and ordered “subordinate commands to ensure that the
5246
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campaign.5254 In addition, the Trial Chamber found that he knew that Kosovo Albanian civilians
were being displaced during the NATO air campaign.5255 Moreover, the Trial Chamber found that
the contention that Pavkovi} knew that MUP and VJ forces were committing criminal offences in
Kosovo, was supported by the fact that he was regularly in Pri{tina/Prishtina throughout the conflict
combined “with the widespread practice of displacing Kosovo Albanians” in Kosovo, including
Pri{tina/Prishtina.5256 In addition, the Trial Chamber considered evidence showing that Pavkovi}
learned of violent crimes, including murder.5257
1600. Specifically regarding sexual assaults, in addition to considering Pavkovi}’s 4 April 1999
order and his 10 April and 25 May 1999 reports as recounted above,5258 the Trial Chamber
activities of VJ members outside of combat zones were monitored” (Trial Judgement, vol. 3, para. 735, referring to
Exh. P1672).
5254
Trial Judgement, vol. 3, paras 719, 721, 726-729, 742, 747, 750. In particular, the Trial Chamber referred to: (i) the
3rd Army combat reports of 30 and 31 March 1999 (Trial Judgement, vol. 3, para. 750, referring to Exh. 4D307, p. 3,
Exh. 4D273, p. 2. See also Trial Judgement, vol. 3, para. 729, referring to Exh. 4D273, p. 2, Exh. P1736); (ii) a
3rd Army combat report of 2 April 1999 (Trial Judgement, vol. 3, para. 747, referring to Exh. 4D278, p. 2; Exh. 4D278,
p. 3); (iii) the combat reports from the 3rd Army to the General Staff/Supreme Command Staff of 1 and 2 April 1999
(Exh. 4D274, p. 2, Exh. 4D275, p. 3, referred to in Trial Judgement, vol. 3, para. 729; Exh. 4D274, p. 3. See also supra,
fn. 3968); (iv) a 3rd Army combat report of 4 April 1999 (Trial Judgement, vol. 3, para. 729, referring to Exh. 3D1128,
p. 2); (v) a 3rd Army combat report of 5 April 1999 (Trial Judgement, vol. 3, para. 719, fn. 1782, citing Exh. 4D409,
p. 3 (while erroneously referring to Exh. 4D407)); (vi) the 14 April 1999 report from the Pri{tina Corps to the 3rd Army
and the Supreme Command Staff (Trial Judgement, vol. 3, para. 728, fn. 1822, referring to Exh. 4D172, p. 3);
(vii) Pavkovic’s order of 15 April 1999 (Trial Judgement, vol. 3, para. 721, fn. 1790, referring to Exh. 4D191, p. 1);
(viii) Pavkovi}’s warning issued on 17 April 1999 (Trial Judgement, vol. 3, para. 726, referring to Exh. P1454, p. 1);
(ix) Pavkovi}’s order of 19 April 1999 (Trial Judgement, vol. 3, para. 727, referring to Exh. P1766 (also admitted as
4D350), Exh. 5D1101); (x) a 3rd Army combat report of 24 April 1999 (Trial Judgement, vol. 3, para. 750, referring to
Exh. 4D281, p. 2); and (xi) Pavković’s telegram to the Supreme Command Staff of 4 June 1999, in which he outlined
problems noted during visits to some of the units between 23 and 26 May 1999 (Trial Judgement, vol. 3, para. 742,
citing Exh. P1725, para. 1).
5255
Trial Judgement, vol. 3, para. 736. See also ibid., vol. 3, paras 719-720. In particular, the Trial Chamber noted:
(i) Pavkovi}’s phone call in early April 1999 (Trial Judgement, vol. 3, para. 720, referring to Branko Krga, 4 Oct 2007,
T. 16916-16917); (ii) Pavković’s interview with the Prosecution (Trial Judgement, vol. 3, para. 727, referring to
Exh. P949, pp 1, 77-78. See also Trial Judgement, vol. 3, para. 736, referring to Exh. P949, pp. 171-172, 220, 353-355);
(iii) Pavković’s order of 19 April 1999 (Trial Judgement, vol. 3, para. 727, referring to Exh. P1766 (also admitted as
Exh. 4D350)); (iv) Pavkovi}’s directions of 7 May 1999 (Trial Judgement, vol. 3, para. 736, referring to Exh. 4D198);
and (v) the 3rd Army report of 10 May 1999 (Trial Judgement, vol. 3, para. 736, referring to Exh. 4D315, p. 1). See also
Trial Judgement, vol. 3, para. 721, referring to Exh. P1721; Momir Panti}, 2 Apr 2008, T. 24760-24765, 24779-24795;
ibid., 3 Apr 2008, T. 24805-24806. The Appeals Chamber does not rely on Exh. P2930 for the reasons provided supra,
fn. 3968. The Trial Chamber further noted that Pakovi} acknowledged in his interview with the Prosecution that
identity documents were taken from displaced Kosovo Albanians by MUP personnel at the \eneral Jankovi}/Hani i
Elezit border crossing (Trial Judgement, vol. 3, paras 720, 775, referring to Exh. P949, pp. 76-80, 91-92).
5256
Trial Judgement, vol. 3, para. 775, referring, inter alia, to Exh. P949, p. 92, Vladimir Lazarevi}, 12 Nov 2007,
T. 18080, ibid., 14 Nov 2007, T. 18260, Mirko Star~evi}, 22 Oct 2007, T. 17436. See also Trial Judgement, vol. 3,
paras 716-717, 754. See also, supra, fn. 3967, in which the Appeals Chamber dismisses Pavkovi}’s challenge to this
finding at the appeal hearing.
5257
Trial Judgement, vol. 3, paras 728, 734-735, 748, 775, fn. 1821. In addition to considering Pavkovi}’s 6 April 1999
order and his 10 April 1999 report as recounted above (see supra, para. 1597; Trial Judgement, vol. 3, para. 785,
referring to Exh. 4D224, p. 3, Exh. P1938, p. 2), the Trial Chamber noted: (i) a report from the Priština Corps
Command to the 3rd Army Command dated 3 April 1999 (Trial Judgement, vol. 3, paras 728, 748, fn. 1821, referring to
Exh. 5D84, p. 2. See also, supra, fn. 3968, in which the Appeals Chamber dismisses Pavkovi}’s challenge to the Trial
Chamber’s reliance on this evidence); and (ii) Pavkovi}’s presence at the meeting of 4 May 1999 (Trial Judgement,
vol. 3, para. 734, referring to Exh. P1696, pp. 1-2. See also Trial Judgement, vol. 3, para. 735, referring to Exh. P1672,
Exh. P1996, pp. 4-5 as corroboration. See also Trial Judgement, vol. 3, para. 775).
5258
See supra, para. 1597; Trial Judgement, vol. 3, para. 785, referring to Exh. P1448, p. 2, Exh. P1938, p. 2,
Exh. P1459, paras 3-4.
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considered that Pavkovi} attended a meeting held on 17 May 1999 with Milo{evi} and others, in
which Aleksandar Vasiljevi} presented a report about serious crimes committed by VJ forces and
volunteers against civilians, including rapes.5259 The Trial Chamber also found that Pavkovi}
received a report from Lazarevi} on 24 May 1999, detailing serious crimes, including rape, being
committed by MUP members against Kosovo Albanian civilians.5260
1601. The Appeals Chamber recalls that the Trial Chamber found that while evidence was
presented that Pavkovi} made efforts to limit and investigate the commission of crimes in Kosovo,
these measures were “manifestly insufficient in light of the widespread commission of crimes by VJ
and MUP forces against Kosovo Albanians, of which Pavkovi} was aware.”5261
1602. The Appeals Chamber also recalls that it has upheld the Trial Chamber’s conclusion that
Pavkovi} had the intent to forcibly displace the Kosovo Albanian population through a campaign of
terror and violence5262 as well as Pavkovi}’s convictions under JCE III for persecutions through
sexual assaults committed in Beleg on or about 29 March 1999 and ]irez/Qirez in midApril 1999.5263 The evidence considered by the Trial Chamber, as recounted above, shows that
Pavkovi} was aware of various criminal acts and acts of violence committed against the Kosovo
Albanian population in 1998 and 1999 by VJ and MUP forces,5264 and therefore was aware of the
context in which the forcible displacement took place. In addition, the evidence shows that
Pavkovi} frequently learned about sexual assaults being committed by VJ and MUP forces during
the NATO air campaign.5265 In these circumstances, there is no merit in Pavkovi}’s contention that
he could not foresee the commission of crimes by individuals who were not members of units under
his command.5266 Considering the totality of the circumstances surrounding the forcible
5259

Trial Judgement, vol. 3, para. 739, referring to Exh. P2600, para. 65, Brako Gaji}, 7 Sep 2007, T. 15269, 15273.
See also Trial Judgement, vol. 3, para. 775. The Trial Chamber also found that Vasiljevi} informed the group of crimes
committed by the Scorpions and a paramilitary figure, Slobodan Medi}. See also supra, sub-sections VII.E.2.(e)(iii)
and VII.E.2.(e)(iv).
5260
Trial Judgement, vol. 3, para. 741, referring to Exh. P1458 (also admitted as Exh. 4D192 and Exh. P1723). The
report states in relevant part that: “the work of mixed checkpoints of the MUP and the Military Police units is fraught
with problems and salient issues since the MUP tolerates criminal activities of its members against the [iptar [a term
for Albanians] civilian population – murder, rape, looting, robbery, aggravated theft; particularly conspicuous is the
appropriation of motor vehicles, technical goods and other movables” (Exh. P1458, p. 1).
5261
Trial Judgement, vol. 3, para. 777. See also supra, sub-sections VII.E.2.(e)(v) and VII.E.4.
5262
See supra, sub-section VII.E.2.(f). See also Trial Judgement, vol. 3, paras 95, 781, 786.
5263
Trial Judgement, vol. 3, paras 785, 788. See also supra, sub-section VII.E.4.
5264
See supra, paras 1597-1600. The Appeals Chamber considers that the evidence recounted in the current sub-section
is sufficient to establish Pavkovic’s awareness in this regard. Therefore, it is not necessary to address his arguments
(Pavkovi}’s Appeal Brief, paras 198-207) concerning information on crimes in Kosovo provided by the international
community through: (a) a press statement issued no later than 2 April 1999 by Karol John Drewienkiewicz, Deputy
Head of the KVM (Exh. P2542); (b) a letter by Louise Arbour, then Prosecutor of the Tribunal, which the Trial
Chamber found had reached Pavkovi} around the end of April 1999 (Exh. P401; Exh. 3D788); and (c) the Original
Indictment publicised by the Tribunal on 27 May 1999 (Exh. P968), although the Trial Chamber also relied on this
evidence (Trial Judgement, vol. 3, paras 754-757, 766, 775).
5265
See supra, para. 1600.
5266
Appeal Hearing, 12 Mar 2013, AT. 307.
638
Case No. IT-05-87-A

23 January 2014

displacement of the Kosovo Albanian population and Pavkovi}’s knowledge thereof, the Appeals
Chamber is convinced beyond reasonable doubt that the sexual assaults committed in
Pri{tina/Prishtina on 1 April 1999 and in late May 1999 were foreseeable to Pavkovi}. In addition,
Pavkovi}’s participation in the JCE, through his role as Commander of the 3rd Army, demonstrates
that he acted in furtherance of the common purpose of the JCE while being aware of the possibility
that sexual assaults might be committed, thus establishing that he willingly took that risk.5267
1603. As a result, pursuant to Articles 5(h) and 7(1) of the Statute, the Appeals Chamber finds
Pavkovi} responsible for committing, through his participation in a JCE, persecution, through
sexual assaults, as a crime against humanity in Pri{tina/Prishtina on 1 April 1999 and in late
May 1999.
5. Conclusion
1604. For the foregoing reasons, the Appeals Chamber concludes that the Trial Chamber erred in
failing to find [ainovi} and Luki} liable under Articles 5(h) and 7(1) of the Statute for committing,
through their participation in a JCE, persecution, through sexual assaults, as a crime against
humanity in Beleg, Ćirez/Qirez, and Pri{tina/Prishtina and thereby disallowing convictions against
them under Count 5 in relation to these sexual assaults. The Appeals Chamber further concludes
that the Trial Chamber erred in failing to find Pavkovi} liable under Articles 5(h) and 7(1) of the
Statute for committing, through his participation in a JCE, persecution, through sexual assaults, as a
crime against humanity in Pri{tina/Prishtina and thereby disallowing convictions against him under
Count 5 in relation to these sexual assaults. Consequently, the Appeals Chamber grants, in part, the
Prosecution’s third ground of appeal and the Prosecution’s submissions in relation to Pavkovi}’s
responsibility pursuant to JCE III for persecution through sexual assaults committed in
Pri{tina/Prishtina.5268 However, in the circumstances of the present case, the Appeals Chamber,
Judge Ramaroson dissenting, declines to enter new convictions on appeal in relation to the sexual
assaults in question.5269

5267

See Trial Judgement, vol. 3, paras 694-695, 697-698, 705-708, 710, 712-713, 736, 742, 782.
See also Prosecution’s fourth ground of appeal.
5269
Article 25 (2) of the Statute provides that “[t]he Appeals Chamber may affirm, reverse or revise the decisions taken
by the Trial Chambers” (emphasis added). See also Jelisi} Appeal Judgement, para. 73, holding: “the choice of remedy
lies within [the] discretion [of the Appeals Chamber]. Article 25 of the Statute (relating to appellate proceedings) is
wide enough to confer such a faculty […]. The discretion must of course be exercised on proper judicial grounds,
balancing factors such as fairness to the accused, the interests of justice, the nature of the offences, the circumstances of
the case in hand and considerations of public interest. These factors (and others) would be determined on a case by case
basis.” Cf. Aleksovski Appeal Judgement, paras 153-154, 192; Jelisi} Appeal Judgement, para. 77; Krsti} Appeal
Judgement, paras 220-227, 229, p. 87; Staki} Appeal Judgement, paras 359-367, pp. 141-142; Naletili} and Martinovi}
Appeal Judgement, paras 588-591, p. 207.
5268
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VIII. AIDING AND ABETTING
A. Introduction
1605. The Trial Chamber found that Lazarevi} provided practical assistance, encouragement, and
moral support to the VJ forces engaging in the deportation and forcible transfer of the Kosovo
Albanian population in coordinated action with the MUP.5270 The Trial Chamber accordingly
convicted Lazarevi} pursuant to Article 7(1) of the Statute for aiding and abetting the crimes of
deportation and other inhumane acts (forcible transfer) as crimes against humanity.5271
1606. Lazarevi} claims that the Trial Chamber erred in holding him criminally responsible for
aiding and abetting deportation and forcible transfer.5272 In addition, the Prosecution submits that
the Trial Chamber erred in acquitting Lazarevi} of aiding and abetting murder as a violation of the
laws or customs of war and murder and persecution as crimes against humanity.5273 The Appeals
Chamber will address the parties’ submissions in turn.
B. Alleged errors in finding that Lazarevi} aided and abetted deportation and forcible
transfer
1. Introduction
1607. Lazarevi} held numerous positions in the JNA and the VJ.5274 In January 1998, he was
appointed Chief of Staff of the Priština Corps and, on 25 December 1998, he was appointed
Commander of the Priština Corps.5275 He remained in this position until 28 December 1999 when
he was appointed Chief of Staff of the 3rd Army and subsequently became Commander of the
3rd Army on 13 March 2000.5276
1608. The Trial Chamber convicted Lazarević pursuant to Article 7(1) of the Statute for aiding and
abetting the crimes of deportation and other inhumane acts (forcible transfer) as crimes against
humanity under Article 5 of the Statute committed by the VJ in coordinated action with the MUP
throughout Kosovo between 24 March and 25 May 1999.5277

5270

Trial Judgement, vol. 3, para. 925.
Trial Judgement, vol. 3, paras 930, 935, 1211.
5272
Lazarevi}’s grounds 2-3.
5273
Prosecution’s ground 2.
5274
Trial Judgement, vol. 3, para. 791.
5275
Trial Judgement, vol. 3, para. 791.
5276
Trial Judgement, vol. 3, para. 791.
5277
Trial Judgement, vol. 3, paras 930, 935, 1211. The first crimes for which Lazarevi} was convicted occurred on
24 March 1999, inter alia, in Pri{tina/Prishtina town (see Trial Judgement, vol. 2, paras 885-888, 1240-1243) and
Kotlina/Kotllina (see ibid., vol. 2, paras 1067, 1253-1255). The last crime for which Lazarevi} was convicted occurred
5271
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1609. Lazarevi} challenges the Trial Chamber’s findings that he fulfilled the actus reus and mens
rea of aiding and abetting forcible displacement.5278
2. Alleged errors in relation to the existence of the common plan
1610. Lazarevi} challenges the Trial Chamber’s conclusion that a JCE existed, the common
purpose of which was to ensure continued control by the FRY and Serbian authorities over Kosovo
through a campaign of forcible displacement of the Kosovo Albanian population.5279 In this regard,
Lazarevi} contests the Trial Chamber’s factual findings that: (i) it was common practice for the
FRY and Serbian forces to confiscate and destroy identity documents of Kosovo Albanians in the
course of their displacement;5280 (ii) a discernible pattern of crimes committed by the FRY and
Serbian forces existed;5281 (iii) the arming of the non-Albanian population and the disarming of the
Kosovo Albanian population were carried out on ethnic grounds;5282 and (iv) the authorities of the
FRY and Serbia brought additional forces into Kosovo in breach of the October Agreements.5283
Lazarevi} further argues that it was unreasonable for the Trial Chamber to conclude that he:
(i) knew about and assisted in the confiscation of identity documents of Kosovo Albanians;5284
(ii) was aware that the arming of the non-Albanian population and the disarming of the Kosovo
Albanian population were carried out on ethnic grounds5285 and “participated or in any other way
contributed to the arming of [the] non-Albanian population”;5286 and (iii) aided and abetted the
violation of the October Agreements by the VJ.5287 Lazarevi} further submits that it was not proved
that he “intend[ed] to contribute to the implementation” of the common plan.5288
1611. In response, the Prosecution avers that Lazarevi}’s submissions warrant summary dismissal
as his conviction for aiding and abetting does not rely on the Trial Chamber’s factual findings in
on 25 May 1999 in Dubrava/Lisnaja (see ibid., vol. 2, paras 1148, 1259-1261). The Trial Chamber acquitted Lazarevi}
of crimes of forcible displacement carried out by the MUP without the participation of the VJ and of charges under
Articles 7(1) and 7(3) of the Statute in relation to murder as a crime against humanity and a violation of the laws or
customs of war and persecution through murder, sexual assaults, and wanton destruction of religious and cultural
property (see ibid., vol. 3, paras 928, 932-933).
5278
Lazarevi}’s Notice of Appeal, paras 49-113.
5279
Lazarevi}’s Appeal Brief, para. 385.
5280
Lazarevi}’s Appeal Brief, paras 276-281, referring, inter alia, to Trial Judgement, vol. 3, paras 38, 40.
5281
Lazarevi}’s Appeal Brief, paras 283-295, referring, inter alia, to Trial Judgement, vol. 3, paras 41, 43. See also
Trial Judgement, vol. 3, para. 46.
5282
Lazarevi}’s Appeal Brief, paras 296-301, 303-310, 312-320, 322-345, referring, inter alia, to Trial Judgement,
vol. 3, paras 54, 56, 57, 68, 72.
5283
Lazarevi}’s Appeal Brief, paras 346-384, referring to Trial Judgement, vol. 3, paras 75-76.
5284
Lazarevi}’s Appeal Brief, para. 282.
5285
Lazarevi}’s Appeal Brief, para. 311.
5286
Lazarevi}’s Appeal Brief, paras 302, 321.
5287
Lazarevi}’s Appeal Brief, para. 384.
5288
Lazarevi}’s Appeal Brief, paras 446-447. In support of his assertion, Lazarevi} refers to evidence that he was an
exemplary commander (ibid., paras 448-452, referring to Du{an Lon~ar, 1 Dec 2006, T. 7687, K73, 14 Sep 2006,
T. 3415 (closed session), Exh. P2004). See also Lazarevi}’s Appeal Brief, para. 586, referring to Vladimir Lazarevi},
12 Nov 2007, T. 18129.
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relation to the JCE.5289 It further argues that Lazarevi} merely repeats his trial submissions without
showing any error.5290
1612. In reply, Lazarevi} submits that his challenges to the Trial Chamber’s findings in relation to
the common plan are advanced only for “reasons of cautiousness” to reiterate that no plan to expel
the Kosovo Albanians with the purpose of changing the ethnic balance of Kosovo existed and that
he thus could not have been aware of such a plan.5291
1613. The Appeals Chamber recalls that Lazarevi} was acquitted of JCE liability.5292 He was
convicted instead for aiding and abetting the crimes of deportation and forcible transfer.5293 Given
the Trial Chamber’s findings, the Appeals Chamber considers that the Trial Chamber’s discussion
of evidence on the existence of the common plan5294 is irrelevant to Lazarevi}’s conviction for
aiding and abetting. Moreover, contrary to Lazarevi}’s assertion,5295 in finding that his acts and
omissions had a substantial effect upon the commission of the crimes by VJ members, the Trial
Chamber made no reference to his purported awareness or assistance regarding the confiscation of
identity documents of Kosovo Albanians, the arming of the non-Albanian population, and the
disarming of the Kosovo Albanian population, or the violations of the October Agreements.5296 For
the same reasons, Lazarevi}’s assertion that he did not intend to contribute to the common purpose
is misguided.
1614. In light of the foregoing, the Appeals Chamber dismisses the second ground of Lazarevi}’s
appeal and sub-ground 3(c) in relevant part.

5289

Prosecution’s Response Brief (Lazarevi}), paras 219-220.
Prosecution’s Response Brief (Lazarevi}), para. 221.
5291
Lazarevi}’s Reply Brief, para. 109.
5292
Trial Judgement, vol. 3, para. 919.
5293
Trial Judgement, vol. 3, paras 925-927, 930.
5294
Trial Judgement, vol. 3, paras 30-40 (the seizure of identity documents of Kosovo Albanians), 41-46 (the
discernible pattern of forcible displacement), 49-72 (the arming of the non-Albanian and the disarming of the Kosovo
Albanian populations), 73-76 (the breaches of the October Agreements by the FRY and Serbian forces).
5295
See Lazarevi}’s Appeal Brief, paras 282, 302, 311, 321, 384.
5296
See Trial Judgement, vol. 3, paras 922-927.
5290
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3. Alleged errors in finding that Lazarevi} provided practical assistance, encouragement, and
moral support to the VJ forces engaging in forcible displacement
1615. The Trial Chamber found that Lazarevi} voluntarily provided practical assistance,
encouragement, and moral support to the VJ forces involved in the forcible displacement of Kosovo
Albanians in coordinated action with the MUP.5297 The Trial Chamber noted that, as the
Commander of the Priština Corps, Lazarevi} significantly participated in the planning and
execution of the joint operations conducted by the VJ and that his orders provided authorisation
within the VJ chain of command for the VJ to operate in the crime sites where forcible
displacement took place.5298 It also considered that “Lazarević’s presence in the field, inspecting VJ
units that were involved in the commission of crimes against Kosovo Albanians, was expressly
noted to improve the morale of soldiers”,5299 and that he “knew that his failure to take adequate
measures to secure the proper investigation of serious crimes committed by the VJ enabled the
forces to continue their campaign of terror, violence, and displacement.”5300 The Trial Chamber
concluded that Lazarevi}’s:
acts and omissions provided a substantial contribution to the commission of the crimes that the
Chamber has found to have been committed by VJ members […] as they provided assistance in
terms of soldiers on the ground to carry out the acts, the organisation and equipping of VJ units,
and the provision of weaponry, including tanks, to assist these acts. Furthermore, Lazarević’s acts
and omissions provided encouragement and moral support by granting authorisation within the VJ
chain of command for the VJ to continue to operate in Kosovo, despite the occurrence of these
crimes by VJ members.5301

1616. Lazarevi} contends that the Trial Chamber erred in finding that, through his acts and
omissions, he provided practical assistance, encouragement, and moral support to members of the
VJ who were involved in the commission of deportation and forcible transfer and that his conduct
had a substantial effect upon the commission of these crimes.5302 The Appeals Chamber will
address his submissions in turn.
(a) Preliminary issue – specific direction
1617. Lazarevi} submits that the Trial Chamber erred in failing to determine whether his alleged
acts and omissions were specifically directed to assist the commission of deportation and forcible
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Trial Judgement, vol. 3, paras 925-927.
Trial Judgement, vol. 3, para. 925.
5299
Trial Judgement, vol. 3, para. 925.
5300
Trial Judgement, vol. 3, para. 925.
5301
Trial Judgement, vol. 3, para. 926.
5302
Lazarevi}’s Appeal Brief, paras 575, 599-601, 607-608, referring to Trial Judgement, vol. 3, paras 925, 927.
5298
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transfer and thus in concluding that he aided and abetted these crimes.5303 He argues that, in
accordance with the Tribunal’s prevailing jurisprudence, specific direction is a required element of
the actus reus of aiding and abetting liability.5304 The Prosecution disputes this interpretation of the
jurisprudence. It argues that specific direction is not an essential ingredient of the actus reus of
aiding and abetting liability and that there are cogent reasons for the Appeals Chamber to depart
from the recent Peri{i} Appeal Judgement in this regard. According to the Prosecution, the Periši}
Appeal Judgement incorrectly interprets the established jurisprudence on the elements of aiding and
abetting liability.5305 The Appeals Chamber, Judge Tuzmukhamedov dissenting, will address the
issue of specific direction raised by the parties before turning to Lazarevi}’s other challenges to the
Trial Chamber’s findings that he provided practical assistance, encouragement, or moral support to
the VJ members responsible for committing the crimes in question.5306
1618. In the Periši} Appeal Judgement, the Appeals Chamber, by majority, held that “specific
direction remains an element of the actus reus of aiding and abetting liability” and that “no
conviction for aiding and abetting may be entered if the element of specific direction is not
established beyond reasonable doubt”.5307 In support of this conclusion, the Appeals Chamber relied
on the Tadi} Appeal Judgement, which described the actus reus of aiding and abetting liability as
“acts specifically directed to assist, encourage or lend moral support to the perpetration of a certain
specific crime”.5308 It observed that “many subsequent Tribunal and ICTR appeal judgements
explicitly referred to ‘specific direction’ in enumerating the elements of aiding and abetting”.5309
1619. By contrast, in the Mrkši} and [ljivančanin Appeal Judgement, the Appeals Chamber had
held that “‘specific direction’ is not an essential ingredient of the actus reus of aiding and
abetting.”5310 This holding was confirmed by the Appeals Chamber in the Luki} and Luki} Appeal
Judgement, stating that “[in] Mrk{i} and [ljivan~anin, the Appeals Chamber has clarified ‘that
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Appeal Hearing, 13 Mar 2013, AT. 402-403. In this regard, Lazarevi} submits that the evidence demonstrates that
his conduct was directed at the legitimate efforts to defend against the KLA and the NATO campaign, as opposed to
directed at the commission of crimes (see ibid., 13 Mar 2013, AT. 403-416, 418-420).
5304
Appeal Hearing, 13 Mar 2013, AT. 402-403, 415-416, 418-420. See also ibid., 13 Mar 2013, AT. 471-473.
5305
Appeal Hearing, 13 Mar 2013, AT. 440-460. The Prosecution thus submits that the Appeals Chamber should
reiterate that specific direction is not a distinct requirement of aiding and abetting liability, or that if it is involved in the
actus reus of aiding and abetting, it is inherently included within the element of substantial effect (ibid., 13 Mar 2013,
AT. 460).
5306
Judge Tuzmukhamedov dissents from the discussion of the issue of specific direction in this section in its entirety.
5307
Periši} Appeal Judgement, para. 36.
5308
Periši} Appeal Judgement, para. 26, quoting Tadi} Appeal Judgement, para. 229 (emphasis added).
5309
Periši} Appeal Judgement, para. 28. See also ibid., paras 29-35.
5310
Mrkši} and [ljivančanin Appeal Judgement, para. 159 (emphasis added), referring to Blagojevi} and Joki} Appeal
Judgement, para. 189.
644
Case No. IT-05-87-A

23 January 2014

‘specific direction’ is not an essential ingredient of the actus reus of aiding and abetting’ and finds
that there is no ‘cogent reason’ to depart from this jurisprudence.”5311
1620. The Peri{i} Appeal Judgement found that the Mrkši} and [ljivančanin Appeal Judgement
was ambiguous5312 on the matter of specific direction and did not reflect “an intention to depart
from the settled precedent established by the Tadi} Appeal Judgement”.5313 It considered that the
Mrkši} and [ljivančanin Appeal Judgement merely made “passing reference to specific
direction”5314 and concluded that, since the Mrkši} and [ljivančanin Appeal Judgement did not state
cogent reasons for departing from earlier precedent, it neither attempted nor intended to depart from
settled jurisprudence.5315 The Periši} Appeal Judgement further found that the Luki} and Luki}
Appeal Judgement confirmed that the Mrkši} and [ljivančanin Appeal Judgement is not antithetical
in its approach to specific direction.5316
1621. The Appeals Chamber, Judge Tuzmukhamedov dissenting, considers that in effect, the
interpretation given in the Peri{i} Appeal Judgement would appear to be at odds not only with a
plain reading of the Mrkši} and [ljivančanin Appeal Judgement, which states that specific direction
is not an “essential ingredient” of aiding and abetting liability,5317 but also with the Luki} and Luki}
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Luki} and Luki} Appeal Judgement, para. 424 (internal references omitted). This holding was adopted by majority.
Periši} Appeal Judgement, para. 36.
5313
Periši} Appeal Judgement, para. 32. See also ibid., paras 33-35.
5314
See Periši} Appeal Judgement, para. 34.
5315
Periši} Appeal Judgement, para. 34. In support of its conclusion on specific direction, the Peri{i} Appeal
Judgement also considered that the Mrkši} and [ljivančanin Appeal Judgement: (i) relied on a section of the Blagojevi}
and Joki} Appeal Judgement which held that a finding of specific direction may be implicit; and (ii) found that specific
direction was “not an essential ingredient” of the actus reus of aiding and abetting liability in the context of considering
the mens rea of aiding and abetting liability. As a result, the Peri{i} Appeal Judgement concluded that the Mrkši} and
[ljivančanin Appeal Judgement did not intend to depart from the “precedent established by the Tadi} Appeal
Judgement” (see ibid., para. 32).
5316
Periši} Appeal Judgement, para. 35. In support of its conclusion the Peri{i} Appeal Judgement also considered that
the Luki} and Luki} Appeal Judgement: (i) approvingly quoted the Blagojevi} and Joki} Appeal Judgement’s
conclusion that a finding of specific direction can be implicit in an analysis of substantial contribution; and (ii) found
that there were no cogent reasons to deviate from the holding of the Mrk{i} and [ljivančanin Appeal Judgement with
respect to specific direction. As a result, the Peri{i} Appeal Judgement concluded that “[t]he Luki} and Luki} Appeal
Judgement thus confirms that the Blagojevi} and Joki} and Mrk{i} and [ljivančanin Appeal Judgements are not
antithetical in their approach to specific direction” (see ibid., para. 35).
5317
The Appeals Chamber observes that the Mrkši} and [ljivančanin Appeal Judgement cited a section of the
Blagojevi} and Joki} Appeal Judgement which stated that a finding of specific direction “will often be implicit in the
finding that the accused has provided practical assistance to the principal perpetrator which had a substantial effect on
the commission of a crime” (see Blagojevi} and Joki} Appeal Judgement, para. 189). However, for the reasons set out
below, the Appeals Chamber considers that the Mrkši} and [ljivančanin Appeal Judgement did not depart from the
Blagojevi} and Joki} Appeal Judgement (see infra, paras 1625, 1650). Moreover, the Appeals Chamber does not agree
with the proposition in the Peri{i} Appeal Judgement that the issue of specific direction was merely considered in
passing in the Mrkši} and [ljivančanin Appeal Judgement. The Appeals Chamber further considers that the Peri{i}
Appeal Judgement placed undue emphasis on the fact that in the Mrkši} and [ljivančanin Appeal Judgement specific
direction was discussed in a section that also addressed the mens rea of aiding and abetting. In this regard, the Appeals
Chamber notes that the Mrkši} and [ljivančanin Appeal Judgement clearly considered specific direction in the context
of the actus reus of aiding and abetting liability. Significantly, it stated that: “specific direction is not an essential
ingredient of the actus reus of aiding and abetting” (see Mrkši} and [ljivančanin Appeal Judgement, para. 159
(emphasis added)). Finally, the Appeals Chamber considers that the Mrkši} and [ljivančanin Appeal Judgement did not
5312
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Appeal Judgement, which confirmed this holding.5318 In this respect, the Appeals Chamber
considers that when interpreting a particular judgement, primary consideration should be given to
positions expressly taken and clearly set out in the judgement concerned. It is not clear that this
approach was adopted in the Peri{i} Appeal Judgement with respect to the issue of specific
direction as expressed in the Mrkši} and [ljivančanin and Luki} and Luki} Appeal Judgements. It
would thus be more appropriate to conclude that the Mrkši} and [ljivančanin Appeal Judgement
and the Luki} and Luki} Appeal Judgement, on one hand, and the Peri{i} Appeal Judgement, on the
other hand, diverge on the issue of specific direction.
1622. The Appeals Chamber recalls that where it is faced with previous decisions that are
conflicting, it is obliged to determine which decision it will follow, or whether to depart from both
decisions for cogent reasons in the interests of justice.5319 In view of the divergence between the
Mrkši} and [ljivančanin and Luki} and Luki} Appeal Judgements, on one hand, and the Peri{i}
Appeal Judgement, on the other hand, the Appeals Chamber, Judge Tuzmukhamedov dissenting,
will determine the correct approach.5320 In so doing, mindful of its duty to act in the interests of
legal certainty and predictability while ensuring that justice is done in all cases,5321 the Appeals
Chamber will consider the jurisprudence of the Tribunal and the ICTR as well as customary
international law to ascertain where the law stands on the issue of specific direction.
1623. Turning first to the jurisprudence of the Tribunal and the ICTR, the Appeals Chamber
recalls that the Tadi} Appeal Judgement held that an “aider and abettor carries out acts specifically
state cogent reasons for departing from earlier precedent because, for the reasons set out below, that precedent did not
clearly establish a specific direction requirement. Judge Tuzmukhamedov dissents from the reasoning in this footnote.
5318
Luki} and Luki} Appeal Judgement, para. 424. The Appeals Chamber does not agree with the proposition in the
Peri{i} Appeal Judgement that the Luki} and Luki} Appeal Judgement confirmed that the Mrkši} and [ljivančanin
Appeal Judgement is not antithetical in its approach to specific direction.
5319
Aleksovski Appeal Judgement, para. 111.
5320
The Appeals Chamber, Judge Tuzmukhamedov dissenting, further considers that the issue at hand concerns the
constituent elements of aiding and abetting liability and that its significance warrants the intervention by the Appeals
Chamber. In this regard, the Appeals Chamber also recalls that the issue was raised by the parties (Appeal Hearing,
13 Mar 2013, AT. 402-416, 418-420, 440-460). In addition, the Appeals Chamber notes in this context that the Trial
Chamber found that Lazarevi}, as the Pri{tina Corps Commander, was present in Kosovo and regularly inspected his
troops in the field throughout the period during which the campaign of forcible displacements was carried out (see Trial
Judgement, vol. 3, paras 924-925). However, the Trial Chamber did not find that he was physically present at the crime
sites during the commission of the crimes by members of the VJ. Consequently, the Appeals Chamber, Judge
Tuzmukhamedov dissenting, considers that if it were to adopt the ruling of the Peri{i} Appeal Judgement requiring
“explicit consideration of specific direction” in cases where the aider and abettor is “remote” (see Peri{i} Appeal
Judgement, paras 38-39), it would be necessary to examine whether Lazarevi}’s assistance was remote as to require
explicit consideration of specific direction. This is a matter disputed by the parties (Appeal Hearing, 13 Mar 2013,
AT. 402, 418-420, 461-470). Therefore, the Appeals Chamber, Judge Tuzmukhamedov dissenting, considers that the
discussion as to whether the Appeals Chamber should follow the Peri{i} Appeal Judgement with respect to the issue of
specific direction cannot be circumvented in determining the outcome of the present case. The Appeals Chamber further
considers that even if the application of the ruling of the Peri{i} Appeal Judgement would not ultimately invalidate the
Trial Judgement, it may “hear appeals in which a party has raised a legal issue that would not lead to the invalidation of
the trial judgement but that is nevertheless of general significance to the Tribunal’s jurisprudence”, so long as such
issues have a nexus with the case at hand (see supra, para. 19), and references therein; Prosecutor v. Radoslav Br|anin,
Case No. IT-99-36-A, Decision on Motion to Dismiss Ground 1 of the Prosecutor’s Appeal, 5 May 2005, p. 3).
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directed to assist, encourage or lend moral support to the perpetration of a certain specific
crime”.5322 This delineation of accessorial liability appears in the context of contrasting JCE
liability with that of aiding and abetting.5323 Consequently, the Tadi} Appeal Judgement, which
focused on JCE liability, does not purport to be a comprehensive statement of aiding and abetting
liability.5324 The Appeals Chamber, Judge Tuzmukhamedov dissenting, therefore considers that the
analysis of the previous case law conducted in the Peri{i} Appeal Judgement relied on the flawed
premise that the Tadi} Appeal Judgement established a precedent with respect to specific direction.
As noted in the Peri{i} Appeal Judgement, subsequent appeal judgements have referred to specific
direction, often repeating verbatim the language used in the Tadi} Appeal Judgement.5325 However,
a number of appeal judgements have not mentioned specific direction when examining the elements
of the actus reus of aiding and abetting liability.5326 Moreover, the Čelebi}i Appeal Judgement
explicitly endorsed a definition of aiding and abetting liability that neither refers to specific
direction nor contains equivalent language.5327
1624. The Appeals Chamber observes that the Čelebi}i Appeal Judgement was not alone in its
endorsement of a trial judgement that defined the actus reus of aiding and abetting liability without
5321

See Aleksovski Appeal Judgement, paras 101-106, 111.
Tadi} Appeal Judgement, para. 229.
5323
See Aleksovski Appeal Judgement, para. 163. See also Tadi} Appeal Judgement, para. 229. See also Blagojevi} and
Joki} Appeal Judgement para. 186, referring to Aleksovski Appeal Judgement, para. 163.
5324
See Aleksovski Appeal Judgement, para. 163.
5325
See Periši} Appeal Judgement, para. 28, fn. 70. See also Blagojevi} and Joki} Appeal Judgement, para. 127;
Kvo~ka et al. Appeal Judgement, para. 89; Bla{ki} Appeal Judgement, para. 45; Vasiljevi} Appeal Judgement,
para. 102; Krnojelac Appeal Judgement, para. 33; Kupre{ki} et al. Appeal Judgement, para. 254; Aleksovski Appeal
Judgement, para. 163; Kalimanzira Appeal Judgement, para. 74; Muvunyi I Appeal Judgement, para. 79; Seromba
Appeal Judgement, para. 139; Muhimana Appeal Judgement, para. 189; Ntagerura et al. Appeal Judgement, para. 370;
Ntakirutimana Appeal Judgement, para. 530. The Ntawukulilyayo and Rukundo Appeal Judgements refer to acts that are
“specifically aimed” towards the relevant crimes (see Ntawukulilyayo Appeal Judgement, para. 214; Rukundo Appeal
Judgement, para. 52). See also Nahimana et al. Appeal Judgement, para. 482. By contrast, the Simi} Appeal Judgement
states that “the actus reus of aiding and abetting consists of acts directed to assist, encourage or lend moral support to
the perpetration of a specific crime” (see Simi} Appeal Judgement, para. 85 (emphasis added)). No mention is made of a
“specific direction requirement”. Contra Peri{i} Appeal Judgement, para. 27 (“the actus reus of aiding and abetting
requires a closer link between the assistance provided and particular criminal activities: assistance must be ‘specifically’
– rather than ‘in some way’ – directed towards relevant crimes”). Likewise, the Ori} Appeal Judgement provides that
“omission must be directed to assist, encourage or lend moral support to the perpetration of a crime and have a
substantial effect upon the perpetration of the crime (actus reus)” (see Ori} Appeal Judgement, para. 43 (emphasis
added)).
5326
See, e.g., Gotovina and Marka~ Appeal Judgement, para. 127 (stating that “for an individual to be held liable for
aiding and abetting, he must have substantially contributed to a crime and must have known that the acts he performed
assisted the principal perpetrator’s crime”); Br|anin Appeal Judgement, para. 151 (stating that “in the case of aiding
and abetting, the issue is whether, inter alia, the acts of the aider and abettor had a substantial effect on the commission
of the crime of the principal offender”); Krsti} Appeal Judgement, para. 137 (containing no explicit mention of specific
direction); Karera Appeal Judgement, para. 321 (holding that the “actus reus of aiding and abetting liability is
constituted by acts or omissions that assist, further, or lend moral support to the perpetration of a specific crime, and
which substantially contribute to the perpetration of the crime”).
5327
See Čelebi}i Appeal Judgement, para. 352, citing with approval Čelebi}i Trial Judgement, para. 327 (defining
aiding and abetting as including “all acts of assistance that lend encouragement and support to the perpetration of an
offence and which are accompanied by the requisite mens rea. Subject to the caveat that it be found to have contributed
to, or have had an effect on, the commission of the crime, the relevant act of assistance may be removed both in time
and place from the actual commission of the offence”).
5322
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reference to specific direction.5328 The Bla{ki} Appeal Judgement explicitly found that the Bla{ki}
Trial Judgement “was correct” in holding that “the actus reus of aiding and abetting ‘consists of
practical assistance, encouragement, or moral support which has a substantial effect on the
perpetration of the crime.’”5329 In so doing, the Bla{ki} Appeal Judgement noted that the Bla{ki}
Trial Judgement followed the Furundžija Trial Judgement,5330 which pronounced this definition
based on an analysis of customary international law.5331 Although the Bla{ki} Appeal Judgement
also referred to the Tadi} Appeal Judgement’s formulation of aiding and abetting liability, the fact
that the Bla{ki} Appeal Judgement ultimately relied upon and applied a statement of applicable law
that excluded any reference to specific direction strongly suggests that it did not consider specific
direction to be an element of aiding and abetting liability.5332
1625. After having examined the jurisprudence of the Tribunal, the Blagojevi} and Joki} Appeal
Judgement subsequently confirmed that specific direction is not an element of the actus reus of
aiding and abetting liability. While the Blagojevi} and Joki} Appeal Judgement stated that “the
Tadi} definition has not been explicitly departed from”, it noted that “specific direction has not
always been included as an element of the actus reus of aiding and abetting” and considered that
“this may be explained by the fact that such a finding will often be implicit in the finding that the
accused has provided practical assistance to the principal perpetrator which had a substantial effect
on the commission of the crime.”5333 It thus merely observed that specific direction can be at times,
though not necessarily always, factually implicit in a finding of substantial contribution. In so
doing, and in light of the Čelebi}i and Bla{ki} precedents, it considered that specific direction is not
an element of the actus reus of aiding and abetting, while the substantial contribution of the aider
and abettor is.5334 Such interpretation is consonant with the fact that, prior to the Peri{i} Appeal
Judgement, no independent specific direction requirement was applied by the Appeals Chamber to
5328

See, by contrast, Peri{i} Appeal Judgement, para. 31.
Bla{ki} Appeal Judgement, para. 46, quoting Bla{ki} Trial Judgement, para. 283, in turn quoting Furund`ija Trial
Judgement, para. 249.
5330
Bla{ki} Appeal Judgement, para. 46, quoting Bla{ki} Trial Judgement, para. 283, in turn quoting Furund`ija Trial
Judgement, para. 249.
5331
Furund`ija Trial Judgement, paras 234-235, 249.
5332
Moreover, the Appeals Chamber notes that the Bla{ki} Appeal Judgement was not the only case to follow this
approach. For example, the Krnojelac Appeal Judgement cited the Tadi} Appeal Judgement formulation of the actus
reus of aiding and abetting liability but proceeded to specify that “by his acts or omissions, the aider and abettor must
assist, encourage or lend moral support to the principal perpetrator of the crime and this support must have a substantial
effect upon the perpetration of the crime” (see Krnojelac Appeal Judgement, paras 33, 37). Likewise, the
Nahimana et al. Appeal Judgement, having first cited the Tadi} language, then proceeded to find that, to convict a
defendant of aiding and abetting the commission of a crime, “it is sufficient to prove that the defendant’s acts or
omissions substantially contributed to the commission of the crime by the principal perpetrator” (see Nahimana et al.
Appeal Judgement, paras 482, 672). See also Kvo~ka et al. Appeal Judgement, paras 89-90; Kalimanzira Appeal
Judgement, para. 74.
5333
Blagojevi} and Joki} Appeal Judgement, para. 189.
5334
The Appeals Chamber notes that the Blagojevi} and Joki} Appeal Judgement indeed focused on the “principal
question” of whether Jokić’s conduct had a substantial effect on the perpetration of the crime (see Blagojević and Jokić
Appeal Judgement, paras 191, 193-194).
5329
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the facts of any case before it.5335 By contrast, the substantial contribution of the accused has
consistently been an element of the actus reus of aiding and abetting liability.5336
1626. The Appeals Chamber further observes that the definition of the actus reus of aiding and
abetting as “practical assistance, encouragement, or moral support which has a substantial effect on
the perpetration of the crime”5337 reflects customary international law. As noted above, the Bla{ki}
Appeal Judgement approved of this definition without inclusion of specific direction, noting that
this standard was initially adopted in the Furundžija Trial Judgement.5338 The Furundžija Trial
Judgement elicited this definition from an analysis of customary international law.5339 Nevertheless,
in order to dispel any doubt in this regard, the Appeals Chamber will re-examine customary
international law concerning the elements of aiding and abetting liability.
1627. The Appeals Chamber first turns to examine the jurisprudence which dealt with crimes
committed during the Second World War (collectively, “post WWII cases”) and which the Appeals
Chamber considers instructive for the purpose of identifying the elements of aiding and abetting
liability.5340 The Appeals Chamber observes that in none of these relevant cases “specific direction”
was required as a distinct element. Rather, they focused on: (i) the degree of each defendant’s
contribution to a crime, demonstrated through the role he played in, and the impact he exerted on,
5335

In this regard, the Appeals Chamber notes that specific direction was only ever explicitly addressed in two cases. In
the Vasiljevi} Appeal Judgement, it was mentioned in the context of the substantial contribution of Vasiljevi}’s acts (see
Vasiljevi} Appeal Judgement, paras 134-135). Significantly, the Vasiljevi} Appeal Judgement found that, “in preventing
the men from escaping on the way to the river bank and during the shooting, the Appellant’s actions had a ‘substantial
effect upon the perpetration of the crime’” before concluding that “the acts of the Appellant were specifically directed
to assist the perpetration of the murders and the inhumane acts and his support had a substantial effect upon the
perpetration of the crimes.” In the Kupreški} et al. case, the Appeals Chamber stated: “Still, mere presence outside the
Hotel Vitez cannot be said to amount to an act specifically directed towards assisting, encouraging or lending moral
support to the offence of persecution” (Kupreški} et al. Appeal Judgement, para. 283). The Appeals Chamber notes that
neither of these appeal judgements engaged in any analysis with respect to the application of specific direction to the
facts at issue.
5336
See, e.g., Ntawukulilyayo Appeal Judgement, para. 216 (“The Appeals Chamber considers that it was reasonable for
the Trial Chamber to conclude that Ntawukulilyayo substantially contributed to the Kabuye hill killings by encouraging
Tutsis to seek refuge there and then providing reinforcements to those attempting to kill them. These acts alone suffice
to constitute the actus reus of aiding and abetting”); Rukundo Appeal Judgement, para. 52 (“there is no requirement of a
cause-effect relationship between the conduct of the aider and abettor and the commission of the crime nor that such
conduct served as a condition precedent to the commission of the crime. It is sufficient for the aider and abettor’s
assistance or encouragement to have had a substantial effect on the realisation of that crime, the establishment of which
is a ‘fact-based inquiry’. The Appeals Chamber is satisfied that the Trial Chamber’s findings on Rukundo’s role in the
attacks, as set out above, demonstrate that his acts substantially contributed to the commission of the crimes”).
5337
Bla{ki} Appeal Judgement, para. 46, quoting Bla{ki} Trial Judgement, para. 283, in turn quoting Furund`ija Trial
Judgement, para. 249.
5338
Bla{ki} Appeal Judgement, para. 46, quoting Bla{ki} Trial Judgement, para. 283, in turn quoting Furund`ija Trial
Judgement, para. 249.
5339
Furund`ija Trial Judgement, paras 191-249, in particular, ibid., paras 234-235, 249.
5340
Some of these cases clearly concern accessorial or aiding and abetting liability. However, there are also cases in
which, in light of the limited reasoning and discussion (including in terms of legal characterization of conduct and mens
rea), it is difficult to ascertain with certainty under what form of liability the accused was held responsible. The Appeals
Chamber has nonetheless considered such cases when there is some indication that aiding and abetting liability might
have been applied. In so doing, the Appeals Chamber was mindful of the legal instruments applied in different courts
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the commission of the crime; and (ii) whether the defendant knew that his acts contributed to the
commission of the crime.
1628. In the Zyklon B case before a British military court,5341 three members of a private firm were
charged with knowingly supplying poison gas, mainly “Zyklon B”, used for the extermination of
allied nationals interned in concentration camps.5342 Among the three, the owner and the second-incommand of the firm were found guilty, following the Judge Advocate’s instruction that the court
must examine: (i) whether “[a]llied nationals had been gassed by means of Zyklon B”; (ii) whether
“this gas had been supplied by [the firm]; and (iii) whether “the accused knew that the gas was to be
used for the purpose of killing human beings.”5343 The firm’s first gassing technician, who was in a
subordinate position, was acquitted, following the Judge Advocate’s instruction that the court must
consider whether he “was in a position either to influence the transfer of gas to Auschwitz or to
prevent it.”5344 The analysis therefore focused on whether each defendant had influence over the
supply of the gas and knew of the unlawful use of the gas despite the stated lawful purposes, such
as disinfecting buildings.5345 Whether the defendants specifically directed the supply of the gas to
the extermination was not a basis for the convictions.5346
1629. In the Schonfeld case heard by a British military court,5347 four defendants were found guilty
of being “concerned in the killing of” three airmen of the allied forces.5348 In light of the factual
circumstances in this case, the Judge Advocate provided, inter alia, an overview of aiding and
abetting liability in English law, noting that a party is an aider and abettor if he is “actually or
and tribunals, including the Charter of the International Military Tribunal of 8 August 1945 (“IMT Charter”), Control
Council Law No. 10, and the British Royal Warrant of 14 June 1945 as well as national legislation.
5341
The Zyklon B Case, Trial of Bruno Tesch and Two Others, British Military Court, Hamburg, 1-8 March 1946, in
Law Reports of Trials of War Criminals: Selected and Prepared by the United Nations War Crimes Commission
(London: His Majesty’s Stationery Office, 1947-1949) (“UNWCC Law Reports”), vol. I, pp. 93-103 (“Zyklon B case”).
5342
Zyklon B case, pp. 93-94.
5343
Zyklon B case, pp. 101-102.
5344
Zyklon B case, p. 102, also recording the Judge Advocate’s instruction that if the defendant were not in such a
position, he could not be found guilty even though he had knowledge of the unlawful use of the gas.
5345
Zyklon B case, pp. 94-102. See also Furundžija Trial Judgement, paras 222-223, 238.
5346
The Peri{i} Appeal Judgement held that “the provision of general assistance which could be used for both lawful
and unlawful activities will not be sufficient, alone, to prove that this aid was specifically directed to crimes of principal
perpetrators” and that “[i]n such circumstances, in order to enter a conviction, evidence establishing a direct link
between the aid provided by an accused individual and the relevant crimes committed by principal perpetrators is
necessary” (Peri{i} Appeal Judgement, para. 44). In support of this finding, the Peri{i} Appeal Judgement referred to
the Zyklon B case, stating that the court in this case found “two defendants guilty […], despite arguments that the gas
was to be used for lawful purposes, after reviewing evidence that defendants arranged for S.S. units to be trained in
using this gas to kill humans in confined spaces” (Peri{i} Appeal Judgement, fn. 115). However, although there was
evidence concerning the provision of such training for S.S. units, this pertained only to one of the two convicted
defendants. This and the Judge Advocate’s instructions described above clearly indicate that the evidence concerning
the provision of such training was not dispositive of the case (Zyklon B case, pp. 95-98, 101-102).
5347
Trial of Franz Schonfeld and Nine Others, British Military Court, Essen, 11-26 June 1946, in UNWCC Law
Reports, vol. XI, pp. 64-73 (“Schonfeld case”).
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constructively present when the felony is committed”5349 and that there must be “participation in the
act” although it is not necessary to prove that he “actually aided in the commission of the
offence”.5350 The Judge Advocate further explained:
₣Iğf ₣a partyğ watched for his companions in order to prevent surprise, or remained at a convenient
distance in order to favour their escape, if necessary, or was in such a situation as to be able
readily to come to their assistance, the knowledge of which was calculated to give additional
confidence to his companions, he was, in contemplation of law, present, aiding and abetting.5351

These examples mentioned by the Judge Advocate suggest that the accused’s presence in the
vicinity (moral encouragement as opposed to tangible support) could constitute the actus reus of
aiding and abetting liability if it has the effect of giving additional confidence to the principal
perpetrator, and that the purpose of the accused’s act, together with the principal perpetrator’s
knowledge thereof, could be considered as potentially relevant evidence in this evaluation.5352
1630. In the Rohde case heard by a British military court,5353 six defendants were found guilty of
being “concerned in the killing of” British prisoners who were executed by lethal injection without
any trial and then cremated. The convicted included the person who lit the oven at the crematorium
after the killing.5354 The Judge Advocate explained that for an accused to be “concerned in a
killing” it was not necessary that he must have actually been present.5355 The Judge Advocate
further stated that if a lookout standing half a mile away from the actual murder took part with
another “man with the knowledge that that other man was going to put the killing into effect then he
was just as guilty as the person who fired the shot or delivered the blow.”5356 Thus, the convictions
were based on each accused’s contribution demonstrated through his role – including in carrying
out ex post facto cremation – and knowledge of the crime, i.e. the unlawful killing.5357

5348

Schonfeld case, pp. 64-65, 67-68, noting that one of the four convicted defendants actually shot the airmen. The
remaining six defendants were acquitted. The court did not specify the modes of liability based on which it entered the
convictions and acquittals.
5349
Schonfeld case, p. 69.
5350
Schonfeld case, p. 70.
5351
Schonfeld case, p. 70.
5352
See also Furundžija Trial Judgement, paras 200-202, 239.
5353
Trial of Werner Rohde and Eight Others, British Military Court, Wuppertal, Germany, 29 May – 1 June 1946, in
UNWCC Law Reports, vol. V, pp. 54-59 (“Rohde case”).
5354
Rohde case, pp. 54-55, noting that this cremator was sentenced to five years of imprisonment, while the
“Kommandant” of the detention camp where the prisoners were detained and the medical officer, who gave at least one
injection, were sentenced to life imprisonment and death, respectively.
5355
Rohde case, p. 56.
5356
Rohde case, p. 56.
5357
Rohde case, pp. 54-56, 58. See also similar analysis conducted by other British military courts, focusing on the
effect of each accused’s contribution demonstrated through his role and knowledge of the unlawful killing at issue, in:
Trial of Karl Adam Golkel and Thirteen Others, British Military Court, Wuppertal, Germany, 15-21 May 1946, in
UNWCC Law Reports, vol. V, pp. 45-53; The Almelo Trial, Trial of Otto Sandrock and Three Others, British Military
Court, Almelo, Holland, 24-26 November 1945, in UNWCC Law Reports, vol. I, pp. 35-45. The United States Military
Commission also conducted similar analysis in: The Jaluit Atoll Case, Trial of Rear-Admiral Nisuke Masuda and Four
Others of the Imperial Japanese Navy, Unites States Military Commission, Marshall Islands, 7-13 December 1945, in
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1631. In the Stalag Luft III case heard by a British military court,5358 18 defendants were convicted
of “being concerned in the killing” of British prisoners of war, who were unlawfully executed by
shooting.5359 In light of the factual circumstances in this case, the Judge Advocate stated that “if
people are all present, aiding and abetting one another to carry out a crime they knew was going to
be committed, they are taking their respective parts in carrying it out, whether it be to shoot or
whether it is to keep off other people or act as an escort […], they are all in law equally guilty of
committing that offence”.5360 In explaining the term “concerned in the killing”, he further stated:
I do not think that the prosecution can ask you to consider a case of a minor official who was
concerned with some administrative matter. What they had in mind is that the persons concerned
must have been part of the machine doing some duty, carrying out some performance which went
on directly to achieve the killing, that it had some real bearing on the killing, would not have been
so effective or been done so expeditiously if that person had not contributed his willing aid.5361

This suggests that, in addition to the knowledge of a defendant, the important question to be asked
was whether the concerned act “had some real bearing on the killing”, i.e. had a substantial effect
on the killing, and that this is what the Judge Advocate meant when he used the expression
“performance which went on directly to achieve the killing”. This observation is further supported
by the court’s focus on: (i) what part each defendant played in the shooting of the prisoners, which
showed the degree of his contribution to the commission of the crimes; and (ii) whether it was a
knowing participation.5362
1632. In the Holstein and Wagner cases before French military tribunals,5363 the accused who were
found guilty as accomplices were considered to fall within one of the following two categories
pursuant to Article 60 of the then French Penal Code: (i) “₣tğhose who have furnished arms,
instruments or any other means which have served in the action ₣constituting a crime or delictğ
knowing that they would serve this purpose”; and (ii) “₣tğhose who knowingly aided or assisted the
UNWCC Law Reports, vol. I, pp. 71-80 (see, in particular, the analysis concerning the defendant Tasaki). With regard
to the Rohde case, see also Furundžija Trial Judgement, paras 203-204, except for the statement in footnote 226 that
“two defendants appear to have been convicted without proof of knowledge”, which the Appeals Chamber finds to be
incorrect.
5358
Trial of Max Wielen and 17 Others, the Stalag Luft III Case, British Military Court, Hamburg, Germany, 1 July –
3 September 1947, in UNWCC Law Reports, vol. XI, pp. 31-52 (“Stalag Luft III case”).
5359
Stalag Luft III case, pp. 31-32, 34-35, 44-46. Of the 18 defendants, those who gave orders for the execution, fired
shots, or acted as guards and escorts were sentenced to death, while two defendants, Denkmann and Struve, who acted
as drivers with the task to “keep the road clear of curious passers-by” were sentenced to ten years of imprisonment
(see Stalag Luft III case, pp. 40-46).
5360
Stalag Luft III case, pp. 43-44, recording that the Judge Advocate also noted that “their individual responsibility
with regard to punishment may vary.”
5361
Stalag Luft III case, p. 46 (emphasis added).
5362
Stalag Luft III case, pp. 40-44, 51. With regard to the knowledge, the court examined whether the defendants knew
that the victims were prisoners of war, and even if not, whether they knew that the execution was unlawful due to the
lack of meaningful trials (see ibid., pp. 40, 51). See also Furundžija Trial Judgement, fn. 226.
5363
Trial of Franz Holstein and 23 Others, Permanent Military Tribunal at Dijon, 3 February 1947, in UNWCC Law
Reports, vol. VIII, pp. 22-33 (“Holstein case”); Trial of Lobert Wagner, Gauleiter and Head of the Civil Government of
Alsace during the Occupation and Six Others, Permanent Military Tribunal at Strasbourg, 23 April – 3 May 1946, and
Court of Appeal, 24 July 1946, in UNWCC Law Reports, vol. III, pp. 23-55 (“Wagner case”).
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perpetrator or perpetrators of the action in the facts which have prepared or facilitated or in those
which have consumated [sic] the action”.5364 The record does not indicate that the tribunals
additionally examined whether the accused specifically directed their acts to the crimes.5365
1633. In the Pig-cart parade case heard by the German supreme court in the British occupied
zone,5366 the accused L, G, and S were found guilty of a crime against humanity under Control
Council Law No. 105367 for having participated in a parade in which two political opponents of the
Nazi party were exposed to public humiliation in a pig truck. The accused P was acquitted.5368 The
court found that L, G, and S caused in part what the two victims suffered: (i) L got hold of the pig
truck; (ii) G led the marching band and accompanied the demonstration; and (iii) S accompanied the
pig truck wearing his uniform and carrying a rifle.5369 It found that the three accused were old Nazi
officials and that it was inconceivable that they were not at least aware of the risk of people being
assaulted by a system of violence and injustice and accepted such an outcome by reconciling
themselves with it (dolus eventualis). The court also held that more is not required in respect of the
mental elements.5370 Regarding the accused P, the court found that he followed the parade merely as
spectator in civilian clothes. It found that, accordingly, it was neither proved that he became part of
the cause nor that he possessed the mens rea meeting the standard of dolus eventualis.5371

5364

Holstein case, pp. 32-33, providing an English translation of Article 60 of the then French Penal Code. See also
ibid., pp. 23-26, 31; Wagner case, pp. 24, 30-32, 41-42, read together with ibid., p. 49. See also UNWCC Law Reports,
vol. III, p. 94, which provides a similar translation of this provision of the then French Penal Code.
5365
See also Trial of Gustav Becker, Wilhelm Weber and 18 Others, Permanent Military Tribunal at Lyon,
17 July 1947, in UNWCC Law Reports, vol. VII, pp. 67-73, which contains analysis of jurisprudence on “forms of
complicity”, including “aid[ing] and assist[ing]”, in illegal arrests and deportation through denunciation of individuals
which resulted in their arrest, detention, and death. It was noted: “A decision was made [in the United Nations War
Crimes Commission] to the effect that denunciation did not in itself, constitute a war crime. The offence is committed
only if, by giving information, the informer becomes a party to, or accomplice in, a war crime recognized as such in
international law. This condition is fulfilled if circumstances constituting complicity are present, e.g., if the informer
knew that his action would lead to the commission of a war crime and either intended to bring about this consequence
or was recklessly indifferent with regard to it. This decision was applied by the War Crimes Commission in numerous
instances.” See ibid., pp. 70-71, also referring to two other judgements of French military tribunals in this regard.
5366
Strafsenat, Urteil vom 14. Dezember 1948 gegen L. und andere, StS 37/48 in Entscheidungen des Obersten
Gerichtshofs für die Britische Zone. Entscheidungen in Strafsachen, Vol. I (1949), pp. 229-234 (“Pig-cart parade
case”).
5367
Article II(2) of Control Council Law No. 10 provided, in relevant part, that “[a]ny person […] is deemed to have
committed a crime as defined in paragraph 1 of this Article, if he was (a) a principal or (b) was an accessory to the
commission of any such crime or ordered or abetted the same or (c) took a consenting part therein or (d) was connected
with plans or enterprises involving its commission or (e) was a member of any organization or group connected with the
commission of any such crime”.
5368
Pig-cart parade case, pp. 230-232, 234. Interpreting Article II(2) of Control Council Law No. 10, the court stated
that, for a finding of guilt with regard to a crime against humanity under Control Council Law No. 10, it was not
necessary to determine the form of liability under German criminal law (see Pig-cart parade case, p. 231). The court
did, however, apply aiding and abetting liability for the remaining crimes charged under German criminal law.
5369
Pig-cart parade case, p. 232.
5370
Pig-cart parade case, p. 232.
5371
Pig-cart parade case, p. 234, also finding that P’s conduct could not even with certainty be construed as objective
and subjective consent and furthermore that silent consent that does not contribute to causing the offence would by no
means meet the requirements for criminal liability. See also Furundžija Trial Judgement, para. 208.
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Therefore, the convictions and acquittal were based on whether the defendants contributed to the
commission of the crime and whether the mens rea met the dolus eventualis standard.5372
1634. In the Roechling case,5373 dealt with by French military tribunals under Control Council Law
No. 10, Hermann Roechling, General Director of his family-owned steel firm, was found guilty of
having committed war crimes involving economic spoliation of the occupied countries.5374 Ernst
Roechling, who acted as the firm’s representative in France, was found guilty as an accessory to
these actions by Hermann Roechling. In its analysis the appellate tribunal focused on the
importance of Ernst Roechling’s role in the economic plunder and spoliation in France as well as
his knowledge of the significance of his own role and of Hermann Roechling’s activities. As a
result, it overturned Ernst Roechling’s acquittal entered by the tribunal of first instance.5375 In
addition, the appellate tribunal upheld the convictions of two members of the Directorate of the
firm5376 as “coauthors or accomplices” to Hermann Roechling’s acts in relation to the deportation
5372

The Appeals Chamber is of the view that the Hechingen Deportation case before German courts cited in the
Furundžia Trial Judgement is not informative for the present analysis (see Furundžija Trial Judgement, paras 224-225).
The court of first instance convicted the accused based on aiding and abetting liability. However, the court of appeal
applied a different mens rea standard required for a principal (Täter) rather than for an aider or abettor (Gehilfe),
interpreting Article II(2) of Control Council Law No. 10 as not distinguishing between perpetration (Täterschaft) and
accessoryship/complicity (Teilnahme) (see Landgericht Hechingen, 28.6.1947, KLs 23/47 and Oberlandesgericht
Tübingen, 20.1.1948, Ss 54/47, decision on appeal reported in Justiz und NS-Verbrechen, vol. I, pp. 469-502, in
particular, p. 498). As a result, the court of appeal quashed the convictions of some of the defendants (see ibid., p. 499).
The Appeals Chamber considers that Article II(2) of Control Council Law No. 10 does distinguish various forms of
liability. The Synagogue case before a German court cited in the Furundžija Trial Judgement is also not instructive for
the purpose of identifying elements of aiding and abetting liability (see Furundžija Trial Judgement, paras 205-207), as
this case addresses “Mittäterschaft”, namely the liability of a co-perpetrator (Mittäter), as opposed to “Beihilfe”, namely
the liability of an aider and abettor (Gehilfe) (see Strafsenat, Urteil vom 10. August 1948 gegen K. und A., STS 18/48
in Entscheidungen des Obersten Gerichtshofs für die Britische Zone. Entscheidungen in Strafsachen, vol. I (1949),
pp. 53-56).
5373
The Roechling Case – Indictment, Judgment, and Judgment on Appeal, dated on 25 November 1947, 30 June 1948,
and 25 January 1949, respectively, in Trials of War Criminals Before the Nuernberg Military Tribunals Under Control
Council Law No. 10, Nuernberg, October 1946 – April 1949 (Washington, D.C.: U.S. Government Printing Office,
1949-1953) (“Trials before NMTs”), vol. XIV, pp. 1061-1143 (“Roechling case”).
5374
Roechling case, pp. 1111, 1133, 1140.
5375
Roechling case, p. 1119-1124, 1140. See, in particular, ibid., p. 1119 (“[Ernst Roechling] was fully aware of the
significance of his own role and of Hermann’s activities. […]. The role which [Ernst Roechling] played in the
enslavement of the French industry and in its systematic spoliation, was of great importance.”), p. 1120 (“[Ernst
Roechling] was well aware of the fact that Hermann Roechling had set himself the task of increasing the war potential
of the Reich, and that he assisted him voluntarily in this task in France”). With regard to his specific acts, see, e.g., ibid.,
p. 1120 (“It was Ernst Roechling who, as a result of his personal relations to the French Ministers […], was able to
effect this robbery”), p. 1123 (“It cannot be assumed that the administrator of a company (and Ernst Roechling held this
office in the Société de Crédits et d’Investissements; he was indeed, together with Kreuter, its founder) which was
formed for the purpose of committing criminal acts and whose activity consisted thereof, should be absolved of criminal
responsibility because he played no specific part. He could only escape this responsibility by proving that he was only a
pro forma administrator, had been deceived as to the true purpose of the company, and had known nothing of its
operations. No such excuse [has] been put forward. […] Ernst Roechling’s role in the operation of the so-called Lorsar
purchasing office is of decisive importance, for he was the delegated administrator of this company. Its criminal
character was discussed in connection with the statements on the acts with which Hermann Roechling was charged.
Thus, Ernst Roechling is an accessory to the war crimes proved against Hermann Roechling.”). Compare with the
findings of the tribunal of first instance in ibid., pp. 1090-1091. Also compare with the findings on Hans Lothar Von
Gemmingen-Hornberg and Albert Maier in ibid., pp. 1124-1125, 1142.
5376
Roechling case, pp. 1133, 1139. These two were Hans Lothar Von Gemmingen-Hornberg, president of the
Directorate of the firm, and Wilhelm Rodenhauser, director in charge of manpower.
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and employment of persons and prisoners of war and the ill-treatment inflicted upon them.5377 In
reaching these conclusions, the appellate tribunal held:
Hermann Roechling and the other accused members of the Directorate of the [firm] are not
accused of having ordered this horrible treatment, but of having permitted it; and indeed supported
it, and in addition, of not having done their utmost to put an end to these abuses. In adopting this
attitude they permitted the continued existence and further development of this inhuman situation
and thus, particularly through this tolerance, participated in the maltreatment within the meaning
of Law No. 10.5378

The appellate tribunal’s analysis thereby focused on the positions and powers of the abovementioned three defendants which provided them with sufficient authority to intervene and improve
the treatment of the deported workers who were subject to the terrible conditions that were known
or must have been known to these defendants.5379 Accordingly, the Appeals Chamber observes that,
in the Roechling case, the essential consideration in determining accessorial or accomplice liability
was the impact that each defendant could exert on the principal’s offences as well as their
awareness thereof.
1635. Applying Control Council Law No. 10, the US military tribunals in Nuremberg also
similarly focused on: (i) the degree of each defendant’s contribution to the commission of the
crimes, evinced through the part each defendant played and the effect of his conduct on the crimes;
and (ii) the knowledge that each defendant had.
1636. For instance, in the Einsatzgruppen case,5380 the tribunal acquitted defendant Ruehl, a
member of a Sonderkommando of Einsatzgruppe D, of war crimes and crimes against humanity
finding that, while he “had knowledge of some of the illegal operations of” this
Sonderkommando,5381 he did not take part in any “executive operation nor did his low rank place
him automatically into a position where his lack of objection in any way contributed to the success
of any executive operation.”5382 Additionally, in relation to defendant Graf, a member of
Einsatzkommando 6, the tribunal held that while he knew of some of the executions, “more than
5377

Roechling case, pp. 1096, 1140-1142.
Roechling case, p. 1136.
5379
Roechling case, pp. 1134, 1136-1137. In particular, the appellate tribunal rejected the assertion of Von GemmingenHornberg and Rodenhauser that the material conditions of the workers were dependent on the “German Labour Front”
and disciplinary matters on the “Gestapo” and found that, despite having sufficient authority, these two defendants
failed to intervene in order to improve the conditions of the workers disciplined and detained in a camp (see ibid.,
pp. 1136-1137). In contrast, the appellate tribunal confirmed the acquittals of Ernst Roechling and Albert Maier with
respect to the deportation and ill-treatment of the workers, stating that “[a]s a result of the positions they held, [they]
were not connected with manpower matters, and their conduct can therefore not be considered as participation in these
abuses” (see ibid., p. 1136).
5380
United States of America v. Otto Ohlendorf et al., Military Tribunal II-A, Opinion and Judgment, 8-9 April 1948, in
Trials before NMTs, vol. IV (“Einsatzgruppen case”).
5381
Einsatzgruppen case, p. 580.
5382
Einsatzgruppen case, p. 581.The tribunal also found that “it was not established beyond reasonable doubt that he
was in a position to control, prevent, or modify the severity of [the program of his Sonderkommando]” (see ibid.,
p. 580).
5378
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mere knowledge of illegality of crime is required in order to establish guilt”.5383 The tribunal further
opined that “[s]ince there is no evidence in the record that Graf was at any time in a position to
protest against the illegal actions of others, he cannot be found guilty as an accessory [to crimes
against humanity and war crimes].”5384 In contrast, with respect to defendant Klingelhoefer, who
was in charge of various units and later an interpreter with Einsatzgruppe B, the tribunal held that,
even if his functions had been limited to that of an interpreter, “it would not exonerate him from
guilt because in locating, evaluating and turning over lists of Communist party functionaries to the
executive department of his organization he was aware that the people listed would be executed
when found” and that, “[i]n this function, therefore, he served as an accessory to the crime.”5385 The
tribunal also convicted defendant Fendler, who served in Einsatzgruppe C and was not alleged to
have personally conducted executions.5386 The tribunal found that he knew that executions were
taking place and failed to do anything about it, although as the second highest ranking officer in the
Kommando his views could have been heard.5387
1637. As the Furund`ija trial chamber observed, the above findings in the Einsatzgruppen case
indicate that “knowledge of the criminal activities of the organisation combined with a role in that
organisation was not sufficient”.5388 Rather, in addition, “the defendants’ acts in carrying out their
duties had to have a substantial effect on the commission of the offence for responsibility to
ensue.”5389 The Appeals Chamber concurs with this observation.
1638. The Flick case5390 further supports this conclusion. In this case, the tribunal found
defendants Flick and Steinbrinck guilty of contributing large sums to the financing of the SS.5391 In
reaching this conclusion, the tribunal first opined that:

5383

Einsatzgruppen case, p. 585, also finding that “in view of his various absences from the Kommando it cannot be
assumed that his membership in the organization of itself proves his presence at and knowledge of any particular
executive operation, without there being proof of that fact.”
5384
Einsatzgruppen case, p. 585 also finding that “[s]ince there is no proof that he personally participated in any of the
executions or their planning, he may not be held as a principal.”
5385
Einsatzgruppen case, p. 569. In finding Klingelhoefer guilty, the tribunal also considered that he was not a mere
interpreter but “an active leader and commander” who supervised executions and had the requisite knowledge
(see ibid.).
5386
Einsatzgruppen case, p. 571.
5387
Einsatzgruppen case, p. 572. The tribunal concluded that while the evidence did not conclusively establish that
Fendler “was guilty of planning the killing of people or ordering their death”, it did show that he took a “consenting part
in the criminal activities” (ibid., p. 573). See also the tribunals’ findings on defendant Seibert, who was found to have
“participated as a principal as well as an accessory in [the operations of Einsatzgruppe D] which violated international
law” (ibid., pp. 536-539) as well as defendant von Radetzky, who was found to have taken “a consenting part” in the
executions of Jews (ibid., pp. 576-578).
5388
Furund`ija Trial Judgement, para. 221.
5389
Furund`ija Trial Judgement, para. 221. See also ibid., paras 217-220.
5390
United States of America v. Friedrich Flick et al., Opinion and Judgment, 22 December 1947, in Trials before
NMTs, vol. VI (“Flick case”).
5391
Flick case, p. 1222-1223, read together with ibid., pp. 1190. 1216, concerning the relevant count.
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One who knowingly by his influence and money contributes to the support [of an organisation
which on a large scale is responsible for war crimes and crimes against humanity] must, under
settled legal principles, be deemed to be, if not a principal, certainly an accessory to such
crimes.5392

1639. The tribunal found that Steinbrinck could not have remained wholly ignorant of the criminal
activities of the SS under the administration of Himmler.5393 It further found that Flick and
Steinbrinck became members of the Himmler Circle of Friends5394 and that members of the Circle
were called upon to contribute money to Himmler and were informed that the money was “to be
spent for some of [Himmler’s] cultural hobbies and for emergencies for which he had no
appropriations.”5395 Flick and Steinbrinck each had to contribute annually 100,000 Reichsmarks
and, through a special fund of a bank, this money went into a second bank account upon which
Himmler’s personal adjutant drew checks. The tribunal held that none of the defendants knew of the
“specific purpose” of the checks.5396 It further held:
Nor did the prosecution show that any part of the money was directly used for the criminal
activities of the SS. It is reasonably clear that some of the funds were used purely for cultural
purposes. But during the war and particularly after the beginning of the Russian campaign we
cannot believe that there was much cultural activity in Germany. A hundred thousand
Reichsmarks even to a wealthy man was not then a trifling but a substantial contribution. Ten
times that sum annually was placed in the hands of Himmler, the Reich Leader SS, for his personal
use and was continued year after year without a thought on [the part of the defendants], according
to their testimony, that any portion of it might be used by him to maintain the organization of
which he was the head. It is a strain upon credulity to believe that he needed or spent annually a
million Reichsmarks solely for cultural purposes or that members of the Circle could reasonably
believe that he did.
[…] It remains clear from the evidence that each of them gave to Himmler, the Reich Leader SS, a
blank check. His criminal organization was maintained and we have no doubt that some of this
money went to its maintenance. It seems to be immaterial whether it was spent on salaries or for
lethal gas.5397

1640. The convictions were therefore based on the defendants’ substantial contribution to and
knowledge of criminal activities. It was not additionally required that the contribution be
specifically directed to criminal activities.
1641. This approach was also taken in the Justice case.5398 The tribunal found that defendant
Rothenberger, president of the District Court of Appeals in Hamburg and later Under Secretary in

5392

Flick case, p. 1217.
Flick case, p. 1217
5394
Flick case, pp. 1217-1218, also finding that while there was no evidence that during the meetings of the Circle the
criminal activities of the SS were discussed, the defendants were aware that Himmler was Reich Leader SS.
5395
Flick case, p. 1219.
5396
Flick case, p. 1220.
5397
Flick case, pp. 1220-1221.
5398
United States of America v. Josef Altstoetter et al., Military Tribunal III, Opinion and Judgment,
3-4 December 1947, in Trials before NMTs, vol. III (“Justice case”).
5393
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the Ministry of Justice, was “instrumental” in denying Jews their fair trial rights.5399 The tribunal
found that, while this appeared to be a “small matter compared to the extermination of Jews by the
millions under other procedures”, it was “nevertheless a part of the government-organized plan for
the persecution of the Jews, not only by murder and imprisonment but by depriving them of the
means of livelihood and of equal rights in the courts of law.”5400 The tribunal further found that
Rothenberger must have known that the inmates of the Mauthausen concentration camp were there
either without trial, following acquittal, or after the expiration of their term of imprisonment.5401
Thus he was aware of the system of “protective custody”5402 but did not object to it. The tribunal
found Rothenberger guilty of:
taking a minor but consenting part in the Night and Fog program. He aided and abetted in the
program of racial persecution, and notwithstanding his many protestations to the contrary he
materially contributed toward the prostitution of the Ministry of Justice and the courts and their
subordination to the arbitrary will of Hitler, the Party minions, and the police. He participated in
the corruption and pervasion of the judicial system.5403

1642. The Appeals Chamber further observes that, with regard to other defendants in the Justice
case5404 as well as in other cases heard by the US military tribunals under Control Council Law
No. 10,5405 “specific direction” was not required as an element of any form of accessorial liability.
5399

Justice case, p. 1118. More specifically, the tribunal found that Rothenberger: (i) used his influence over judges to
protect party members who had been charged or convicted of crimes; (ii) participated in securing the enactment of a
discriminatory law against Jews; and (iii) enforced the law and, before its enactment, acted upon his own initiative and
without legal authority in denying Jews right to proceed in civil litigation without advancement of costs (ibid.,
pp. 1110-1114). The tribunal also found that he “used his influence towards achieving discriminatory action favorable
to high party officials and unfavorable to Poles and Jews” (see ibid., p. 1118).
5400
Justice case, p. 1114.
5401
Justice case, p. 1116. The tribunal also found that he “thought concentration camps wrong but concluded that they
were not objectionable if third degree methods did not become a habit” (ibid., p. 1118).
5402
Justice case, pp. 1116-1117. According to the tribunal, in Hitler’s decree of Night and Fog, “civilians of occupied
counties accused of alleged crimes in resistance activities against German occupying forces were spirited away for
secret trial by special courts of the Ministry of Justice within the Reich […]. If the accused was acquitted, or if
convicted, after serving his sentence, he was handed over to Gestapo for ‘protective custody’ for the duration of the
war. These proceedings resulted in the torture, ill treatment, and murder of thousands of persons” (ibid., pp. 10311032).
5403
Justice case, p. 1118.
5404
E.g., concerning defendant Klemm, see Justice case, pp. 1093-1095, 1099, 1107; defendant Lautz, see ibid.,
pp. 1120, 1123, 1127-1128; defendant Mettgenberg, see ibid., pp. 1129-1130, 1132; defendant Joel, see ibid., pp. 11371138, 1140, 1142; defendant Rothaug, see ibid., see pp. 1143-1144, 1146-1156.
5405
United States of America v. Carl Krauch et al., Opinion and Judgment of the United States Military Tribunal VI,
29-30 July 1948, in Trials before NMTs, vol. VIII (“Farben case”) – Concerning defendant Schmitz, see Farben case,
p. 1155, in which the tribunal found him guilty under count two as he “was in a position to influence policy and
effectively to alter the course of events” and “bore a responsibility for, and knew of, Farben’s program to take part in
the spoliation of the French dyestuffs industry, and, with this knowledge, expressly and impliedly authorized and
approved it”, read together with ibid., p. 1153; In the Farben case, the tribunal found the defendants not guilty of the
commission of war crimes and crimes against humanity by supplying poison gas “Cyclon-B” which was used in the
extermination of inmates in concentration camps. The tribunal found that the evidence was insufficient to establish that
they knew that the gas was to be used for criminal purposes (see ibid., pp. 1168-1169). This is consistent with the
Zyklon B case in which the British military court found two defendants guilty since it found, based on the evidence
particular to this case, they knew of the unlawful use of poison gas “Zyklon B” and had influence over the supply of the
gas (see Zyklon B case, pp. 94-102). United States of America v. Ernst von Weizsaecker et al., Military Tribunal IV,
Judgment, 11-13 April 1949, in Trials before NMTs, vol. XIV (“Ministries case”) – Concerning defendants von
Weizsaecker and Woermann, see Ministries case, pp. 478, 492, 496-499, 506-507, 528, 693-694, in which the tribunal,
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inter alia: (i) examined “whether they knew of the program [of the mass deportation of Jews to the East] and whether in
any substantial manner they aided, abetted, or implemented it” and acquitted them in this regard, inter alia, due to the
lack of knowledge; (ii) found them guilty in relation to the deportation of Jews from France to Auschwitz, since they
knew of the fate of the Jews who came into the hands of the SS and Gestapo, and despite their knowledge and
respective duty, neither of them raised any objection to the deportation; (iii) acquitted them in relation to the deportation
of the Croatian Jews, as they did not “substantially participate” and therefore did not aid the campaign; and (iv) found
the defendants not guilty of the charges relating to persecution of the church, as they “were not the originators of the
unlawful policy”, “had no power in themselves to change it”, “had no part in implementing it or executing it”, and
“were both in principle and in deed against it”; defendant Berger, see ibid., pp. 547-548, in which the tribunal found
him guilty of crimes against humanity as “a conscious participant in the concentration camp program” because he
furnished the exterior guards for the concentration camps and knew of the atrocities committed in these camps;
defendant Dietrich, see ibid., pp. 575-576; defendant von Erdmannsdorf, see, ibid., pp. 577-578, in which the tribunal
found that he knew of the crimes against humanity committed against the Jews and the persecution of the churches, but
found him not guilty because he “had little or no influence” as deputy chief of the Political Division of the Foreign
Office; defendant Keppler, see ibid., pp. 584-586; defendant Kehrl, see ibid., pp. 588-589; defendant Puhl, see ibid., pp.
620-621, in which the tribunal found that he: (i) was the managing director and vice president of the Reich Bank,
exercising all the powers of the president of the bank when the latter was absent; and (ii) knew that what was to be
received and disposed of by the bank was stolen property and loot, including dental gold and wedding rings, taken from
the inmates of concentration camps. The tribunal found that he had no part in the actual extermination of the Jews, but
he “was a consenting participant in part of the execution of the entire plan, although his participation was not a major
one”; defendant Rasche, see ibid., pp. 621-622, 784, in which, in relation to the loans made by the Dresdner Bank to
Reich spoliation agencies as well as various SS enterprises which employed slave labour and were engaged in the
resettlement program, the tribunal found that Rasche, spokesman of the board of directors of the Bank, knew the
purpose for which the loans were sought and how the money was to be used. However, the tribunal acquitted him of the
charges stating that “[l]oans or sale of commodities to be used in an unlawful enterprise […] can hardly be said to be a
crime.” With regard to the bank’s contributions (i.e. donations, as opposed to loans) to a fund placed at Himmler’s
personal disposal, the tribunal concluded that the evidence did not show that Rasche knew that any part of the fund was
intended to be or was ever used by Himmler for any unlawful purposes; defendant Stuckart, see ibid., pp. 645-646;
defendant Schwerin von Krosigk, see ibid., pp. 672, 676-680, in which the tribunal found that as Minister of Finance, he
“was fully aware that measures to which he put his name and programs in which he played a part were contrary and
abhorrent to what he […] knew to be right”. The tribunal found him criminally responsible as he “actively and
consciously participated in the crimes”, i.e. the confiscation of Jewish property. By contrast, the tribunal found: “As
Minister of Finance the defendant furnished the means by which the concentration camps were purchased, constructed,
and maintained, but it is clear that he neither originated nor planned these matters […]. They were Reich funds […] and
he had no discretion with respect to their disposition. His act in distributing them for these purposes was actually
clerical, and we cannot charge him with criminal responsibility in this matter”; defendant Lammers, see pp. 701, 706,
708-715, in which the tribunal found him guilty of taking part in plunder and spoliation, as he knew of acts of spoliation
and gave “vital and extremely important assistance […] in translating into law the various programs”; defendant
Koerner, see ibid., pp. 826-828, 832; defendant Pleiger, see ibid., pp. 832-833, 843-844. United States of America v.
Oswald Pohl et al., Opinion and Judgment of the United States Military Tribunal II, 3 November 1947, in Trials before
NMTs, vol. V (“Pohl case”) – This case dealt with officials of the Economic and Administrative Main Office
(“WVHA”) of the SS and the Action Reinhardt involving the confiscation of property from concentration camp
inmates. Concerning defendant Pohl, see Pohl case, pp. 988-989, in which the tribunal found: “The fact that Pohl [head
of the WVHA] himself did not actually transport the stolen goods to the Reich or did not himself remove the gold from
the teeth of the dead inmates, does not exculpate him. This was a broad criminal program, requiring the cooperation of
many persons, and Pohl’s part was to conserve and account for the loot. Having knowledge of the illegal purposes of
the action and of the crimes which accompanied it, his active participation even in the after-phases of the action make
him particeps criminis in the whole affair”; defendant Frank, see ibid., pp. 993-995, 997, in which the tribunal held that
he “must conclusively be convicted of knowledge of and active and direct participation in the slave labor program”. In
relation to Frank’s alleged responsibility for the extermination of Jews in the concentration camps and Action
Reinhardt, the tribunal held: “Assuming that Frank ultimately heard of the extermination measures, […] [a]ny
participation of Frank’s was post facto participation and was confined entirely to the distribution of property previously
seized by others. Unquestionably this makes him a participant in the criminal conversion of the chattels, but not in the
murders which preceded the confiscation. We therefore cannot find […] that the defendant Frank is in law guilty of the
murders of the Jews in the concentration camps, but we do find that he was guilty of participating and taking a
consenting part in the wholesale looting”; defendant Fanslau, see ibid., pp. 998-999; defendant Hans Loerner, see ibid.,
pp. 999-1001, in which the tribunal found that, as chief of the office of budgets dealing, inter alia, with the financing
and payrolls of SS personnel at concentration camps, he had “vital and important functions within the structure of the
WVHA in connection with its administration of the concentration camps”, “was more than a mere bookkeeper”,
“exercised discretion and judgment and made important decisions, many of which related directly to the procurement
and operation of concentration camps.” “By reason of his direct and intimate association with this program”, the
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The same holds true in the findings of the International Military Tribunal.5406 The criteria employed
in these cases were rather whether the defendants substantially and knowingly contributed to
relevant crimes.
1643. The Appeals Chamber now turns to national law on the elements of aiding and abetting
liability. At the outset, the Appeals Chamber recalls that under the doctrine of general principles of
law recognised by nations, national legislation and case law may be relied upon as a source of
international principles or rules in limited situations. Such reliance, however, is permissible only
where it is shown that most, if not all, countries accept and adopt the same approach to the notion at
issue.5407 More specifically, it would be necessary to show that the major legal systems of the world
take the same approach to that notion.5408
1644. Having conducted a review of national law, the Appeals Chamber considers that this is not
the case with respect to the notion of “specific direction”. Specifically, in light of the variation
among national jurisdictions with respect to aiding and abetting liability, the Appeals Chamber
tribunal found him guilty of war crimes and crimes against humanity”; defendant Vogt, see ibid., pp. 1002-1004, in
which the tribunal observed that, to establish that he “took a consenting part in and was connected with” a crime,
“something more than having knowledge of” a crime is required and that “[t]here is “an element of positive conduct
implicit in the word ‘consent’”. The tribunal added that “[i]n the case of a person who had power or authority to either
start or stop a criminal act, knowledge of the fact coupled with silence could be interpreted as consent.” It acquitted
Vogt on the ground, inter alia, that as chief of the office of audits in the WVHA, “[h]is sole task was to inspect and
analyze the records (which others had made) of past transactions” and that he did not furnish men, money, materials, or
victims for the concentration camps, and had no role in determining what the inmates should wear, how hard they
should work, or how they should be treated. The tribunal also found other than being aware of the existence of
concentration camps, Vogt had no knowledge of what the inmates ate, wore, how they worked or were treated;
defendant Georg Loerner, see ibid., pp. 1004-1105, 1007-1008; defendant Kiefer, see ibid., pp. 1020-1023; defendant
Pook, see ibid., pp. 1036-1040.
5406
Trial of the Major War Criminals before the International Military Tribunal, Nuremberg, 14 November 19451 October 1946 (“IMT Judgement”). See, in particular, its findings concerning defendant von Schirach in ibid., pp. 317,
319-320; defendant Speer in ibid., pp. 330-332; defendant Funk in ibid., pp. 304-307. According to Article 6 (a) to (c)
of the IMT Charter, the following crimes were within the jurisdiction of the IMT: crimes against peace, war crimes, and
crimes against humanity. Article 6(a) of the IMT Charter articulated “participation in a Common Plan or Conspiracy” to
wage a war of aggression as a punishable act. Article 6 of the IMT Charter further provided that “[l]eaders, organizers,
instigators and accomplices participating in the formulation or execution of a Common Plan or Conspiracy to commit
any of the foregoing crimes are responsible for all acts performed by any persons in execution of such plan.” The
indictment charged not only the conspiracy or common plan to commit aggressive war but also to commit war crimes
and crimes against humanity. However, the IMT concluded that as the IMT Charter “does not define as a separate crime
any conspiracy except the one to commit acts of aggressive war”, it would “disregard the charges […] that the
defendants conspired to commit [war crimes and crimes against humanity], and [would] consider only the common plan
to prepare, initiate, and wage aggressive war” (see IMT Judgement, p. 226). Accordingly, it appears that its findings on
individual criminal responsibility in relation to war crimes and crimes against humanity relied on other forms of
responsibility than conspiracy or common plan liability, such as possibly in some cases accomplice liability. Article 5
of the Charter of the International Military Tribunal for the Far East (“IMTFE”) of 19 January 1946 mirrors Article 6 of
the IMT Charter. In light of the nature of the charges against the IMTFE defendants (see, in particular, count 54) as well
as the limited reasoning provided in the judgement of the IMTFE, it is unclear, if not unlikely, that the mode of liability
of aiding and abetting was necessarily considered and or applied in these cases. See generally International Military
Tribunal for the Far East, Judgment of 12 November 1948, in R. John Pritchard ed., The Tokyo Major War Crimes
Trial: The Records of the International Military Tribunal for the Far East with an Authoritative Commentary and
Comprehensive Guide (New York: The Edwin Mellen Press, 1998), vol. 103, pp. 49,770-49,851.
5407
See Tadi} Appeal Judgement, para. 225. See also Taylor Appeal Judgement, paras 429, 447.
5408
See Tadi} Appeal Judgement, para. 225.
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considers that no clear common principle in this respect can be gleaned from the major legal
systems of the world. As a common basis, for aiding and abetting liability to arise, national
legislation and the jurisprudence of domestic courts require the provision of assistance or support
which facilitates the commission of a crime. However, national jurisdictions conceptualise the link
between the acts of assistance and the crime in the context of actus reus and the required degree of
mens rea in various different ways in accordance with principles in their respective legal
systems.5409

5409

Article 13(VI) of the Federal Criminal Code of Mexico provides that a participant in the offence is a person who
“wilfully” [dolosamente] aids or abets another person in the commission of that offence. The Supreme Court of Justice
has held that the accomplice “is an efficient assistant aware of the plans and conduct of the material perpetrator,
instigator or necessary co-perpetrator (the accomplice’s intervention is required for the commission of the crime), who
contributes to the crime by means of the previous or simultaneous use of means for its commission, but who does not
have control over the crime” (Suprema Corte de Justicia de la Nación, Tesis CXXI/2007, vol. XXV, June 2007, p. 208;
and Contradicción de Tesis 414/2010, vol. VIII, May 2012, p. 975). Section 107 of the Indian Penal Code stipulates
that a person abets, inter alia, by “intentionally aid[ing], by any act or illegal omission”. The Penal Code further
explains that “[w]hoever, either prior to or at the time of the commission of an act, does anything in order to facilitate
the commission of that act, and thereby facilitate the commission thereof, is said to aid the doing of that act” (Indian
Penal Code, Section 107, Explanation 2). Therefore, in order to constitute abetment by aiding within the meaning of
Section 107 of the Indian Penal Code, the abettor must be shown to have intentionally aided the commission of the
offence (Ratanlal Ranchhoddas and Dhirajlal Keshavlal Thakore, The Indian Penal Code: Act XLV of 1860: with
exhaustive notes, comments, case-law references, State Amendments along with Schedule of Classification of Offences
and Forms as prescribed under Code of Criminal Procedure, 1973, 28th Edition (New Delhi: Wadhwa and Company,
1997), p. 136). The Penal Codes of Singapore and Malaysia contain provisions mirroring Section 107 of the Indian
Penal Code (see Singaporean Penal Code, Section 107; Malaysian Penal Code, Section 107). Article 29 of the Criminal
Code of Cambodia defines an accomplice as “the person who intentionally facilitates the attempt or the realization of a
felony or a misdemeanor by providing his/her help or assistance”. According to Article 56 of the Penal Code of
Indonesia, an accomplice is a person who either deliberately aids the commission of the crime or deliberately provides
opportunity, means or information for its commission. Article 20 of the Penal Code of Vietnam identifies “helpers” as
those “who create spiritual or material conditions for the commission of crimes.” Article 17 of the Penal Code of Laos
recognises “accomplices” as those “who have intentionally assisted in the offence, or who have previously agreed to
hide the offender, to hide instruments and tools of the offence, to efface traces of the offence or to conceal any proceeds
from the offence.” The High Court of Hong Kong has confirmed that: “the fact that a person was voluntarily and
purposely present witnessing the commission of a crime, and offered no opposition to it, though he might reasonably be
expected to prevent and had the power so to do, or at least to express his dissent, might, under some circumstances,
afford cogent evidence upon which a jury would be justified in finding that he wilfully encouraged and so aided and
abetted. […]. To find a person guilty as an aider and abettor it is not only necessary to prove that he was present while
the offence is committed, that he knew an offence was being committed and that his presence, in fact, gave
encouragement to the perpetrators but it must be proved that he intended to give that encouragement, that he wilfully
encouraged.” (R. v. Lam Kit [1988] 1 HKC 679, pp. 2-3 (emphasis in the original)). Article 66(1)(b) of the Crimes Act
1961 of New Zealand provides that a person is a party to and guilty of an offence if that person “does or omits an act
for the purpose of aiding any person to commit the offence”. The Supreme Court of New Zealand has held that aiding
and abetting requires that “the secondary party intentionally helped or encouraged the principal offender with
knowledge of the essential matters constituting the offence, including the principal’s mens rea” (Mahana Makarini
Edmonds v. R [2011] NZSC 159, para. 22). In South Africa, accomplice liability requires that the person has
“intentionally furthered or assisted in the commission of the crime”. In this regard, dolus eventual is would suffice. In
addition, “the accused must also know or foresee the possibility that his or her conduct is unlawful” (Jonathan Burchell
and John Milton, Principles of Criminal Law, 3rd Edition (Juta and Company Ltd., 2005), pp. 604-605. See also ibid.,
pp. 600-603). In Tladi v. S, the Free State High Court has held that the accomplice’s “assistance may be of a negligible
nature but what is required is that it must be proven that there was adequate assistance” (Tladi v. S [2005] ZAFSHC
143, p. 3).
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1645. For instance, in some civil law countries, such as France,5410 Belgium,5411 and Algeria,5412

5410

Article 121-7 of the French Penal Code provides that “the person who knowingly, by aiding and abetting,
facilitates its preparation or commission” is an “accomplice to a felony or a misdemeanour”. (« est complice d'un crime
ou d'un délit la personne qui sciemment, par aide ou assistance, en a facilité la préparation ou la consommation. »).
(English translation is available at: http://www.legifrance.gouv.fr/.) More specifically, for an accused to be convicted as
an accomplice to a criminal offence by aiding and abetting (aide ou assistance), it must be established that: (i) the act of
aiding and abetting happened before or at the same time as the perpetration of the criminal act (Arrêt de la chambre
criminelle de la Cour de cassation (“Crim.”), 23 July 1927: Recueil Sirey, 1929. 1. 73) and was a positive act (which
could be moral encouragement through the presence) rather than a simple inaction or omission (Crim.,
21 October 1948: Bulletin des arrêt de la chambre criminelle de la Cour de cassation (“Bull. crim.”), no 242,
27 December 1960 and ibid., no 624 ; Crim., 26 March 1992: Droit pénal Dalloz 1992. 194); and (ii) the accomplice
aided or abetted the principal perpetrator with the awareness of the assistance he provided in the commission of the
offence by the principal perpetrator (« De même, la question de complicité par aide ou assistance doit préciser que
l'aide ou l'assistance a été prêtée avec connaissance. » Crim., 19 March 1986: Bull. crim., no 112; « La complicité par
aide et assistance prévue par l'al. 1er de l'art. 121-7 C. pén. n'est punissable que si cette aide a été apportée sciemment
à l'auteur principal dans les faits qui ont facilité la préparation ou la consommation de l'infraction. » Crim., 19 June
2001: Bull. crim., no 148; Droit pénal Dalloz 2001. 111; « L'élément intentionnel du délit de complicité exige seulement
que son auteur ait eu conscience de l'aide apportée à l'action principale. » Crim., 1 October 1984: Gazette du Palais
1985, Sommaires 96; « Est complice d'un crime ou d'un délit la personne qui sciemment, par aide ou assistance, en a
facilité la préparation ou la consommation; ne peut servir de base à une condamnation une question qui laisse
incertain le point de savoir si l'aide ou l'assistance ont été prêtées en connaissance de cause. » Crim., 28 June 1995:
Bull. crim., no 241; Droit pénal Dalloz 1995. 274). See also Crim., 17 May 1962: Bull. crim., no 200; Recueil Dalloz
1962. 473.
5411
Article 67 of the Belgian Penal Code provides that: (i) those who procured the weapons, instruments or any other
means that served for a crime, knowing that they would be so used; or (ii) those who aided or assisted, with awareness,
the perpetrator(s) of a crime in its preparation or commission, shall be punishable as accomplices to the crime. (« Seront
punis comme complices d'un crime ou d'un délit: …ceux qui auront procuré des armes, des instruments, ou tout autre
moyen qui a servi au crime ou au délit, sachant qu'ils devaient y servir; ceux qui, hors le cas prévu par le § 3 de
l'article 66, auront, avec connaissance, aidé ou assisté l'auteur ou les auteurs du crime ou du délit dans les faits qui
l'ont préparé ou facilité, ou dans ceux qui l'ont consommé. »). The Belgian Court of Cassation held : « Afin de constater
que les demandeurs ont commis les faits en tant que complices, il est requis mais il suffit qu’il soit établi qu'ils ont
coopéré sciemment à la commission de l'infraction, de la manière prévue par la loi. » Arrêt de la Cour de cassation de
Belgique (Cass.), 28 September 2010, AR P.10.0099.N, Pasicrisie belge (Pas.), 2010, no 554. See also Christine Hennau
and Jacques Verhaegen, Droit pénal general, 3rd Edition (Bruxelles: Bruylant, 2003), pp. 278-286, explaining that, to
establish the aiding and abetting liability, the following elements have to be fulfilled: (i) the material realisation of the
principal offence or its attempt; (ii) direct or indirect, but certain causation between the act of assistance and the
commission of the principal offence or its attempt (in the sense that the offence belongs to the logical sequence of the
assistance provided); and (iii) “intention coupable (dolus)”, i.e. mens rea, to participate in the commission of the
principal offence, in the sense that the aider or abettor was aware of the essential elements of the crime and was willing,
or at least accepted that the crime be committed. Moreover, in Luxembourg, Article 67 of Luxembourgian Penal Code
mirrors Article 67 of the Belgian Penal Code. The Luxembourgian Court of Cassation held that, for Article 67 to apply,
the law requires that the supplier of instruments for a crime should have known that in providing them, they were to be
used for the specific crime charged, this special knowledge forming the criminal link between the accomplice and the
perpetrator. (« …pour que l’Article 67 soit applicable,…la loi exige qu’il ait su, en les fournissant, qui’ils devaient
server au crime déterminé qui fait l’objet de l’accusation, cette connaissance spéciale formant le lien criminel qui unit
le complice à l’auteur. ») See Dean Spielmann and Alphonse Spielmann, Droit pénal général Luxembourgeois,
2nd Edition (Bruxelles: Bruylant, 2004), p. 350, quoting la Cour Supérieure de Justice (Cour d'appel siégeant en matière
correctionnelle), 24 March 1986, no 7/86 VI, and Tribunal d'arrondissement de Luxembourg, 26 November 1987,
no 1678/86, cités dans Pasicrisie luxembourgeoise, XXVII, (Sommaires), 93, no 18.
5412
In Algeria, Article 42 of the Algerian Penal Code provides that those who knowingly aided by all means or assisted
the perpetrator(s) of a criminal offence in its preparation or commission, without directly participating in that offence,
shall be considered as accomplices to the criminal offence (« Sont considérés comme complices d’une infraction ceux
qui, sans participation directe à cette infraction, ont, avec connaissance, aidé par tous moyens ou assisté l’auteur ou les
auteurs de l’action dans les faits qui l’ont préparée ou facilitée, ou qui l’ont consommée. »). Article 43 of the same
code further provides that accomplices are those who, being aware of their criminal conduct, usually provided housing,
place of retreat or meeting for one or more criminals engaged in robbery or violence against the security of the State,
the public peace, the people or the properties (« Est assimilé au complice celui qui, connaissant leur conduite
criminelle, a habituellement fourni logement, lieu de retraite ou de réunions à un ou plusieurs malfaiteurs exerçant des
brigandages ou des violences contre la sûreté de l’Etat, la paix publique, les personnes ou les propriétés. »). There are
also a number of other countries whose Penal Codes contain provisions which closely resemble the above mentioned
provisions of the French, Belgian, and Algerian Penal Codes and thereby provide the equivalent definition of aiding and
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it is required that the aider or abettor provided assistance to the principal perpetrator and thereby
facilitated the commission of the crime by that principal perpetrator, with the awareness that his act
would provide assistance to the commission of the crime. In other countries of civil law tradition,
such as Germany,5413 Bulgaria,5414 China,5415 and Japan,5416 it is required that the aider and abettor,
by providing assistance, facilitated the commission of the crime by the principal perpetrator. In
addition, it must be established that he did so with the dolus, which is often translated in English as
abetting liability. See Moroccan Penal Code, Article 129; Senegalese Penal Code, Articles 46-47; Tunisian Penal
Code, Article 32; Madagascan Penal Code, Articles 60-61; Mauritanian Penal Code, Articles 54-55; Burundian
Penal Code, Article 38; Penal Code of the Democratic Republic of Congo, Article 22; Malian Penal Code, Article 24.
5413
In Germany, any person who intentionally assists another in the intentional commission of an unlawful act shall be
punished as an aider (Art. 27 (I) of the German Criminal Code reads: “Als Gehilfe wird bestraft, wer vorsätzlich einem
anderen zu dessen vorsätzlich begangener rechtswidriger Haupttat Hilfe geleistet hat”). The assistance does not need to
be conditio sine qua non for the commission of the crime; it is sufficient that the act of the aider and abettor has
facilitated it. (Tröndle/Fischer, Strafgesetzbuch und Nebengesetze, 53. Auflage, München 2006, § 27, Anm. 2 c with
references) As to the mens rea, it is required that the aider and abettor was at least aware of the risk of the commission
of the crime and accepts such an outcome by reconciling himself with it (dolus eventualis). An exception from the dolus
eventualis requirement has been found in cases of so-called “professional” or “neutral” acts, where it has been held that
if the acts of the principal are exclusively targeted toward committing a crime and the person providing assistance
knows this with certainty (positiv weiß), the person will be punished as aider and abettor. (Tröndle/Fischer,
Strafgesetzbuch und Nebengesetze, 53. Auflage, München 2006, § 27, Anm. 2 b with references; BGH NStZ 2001,
364).
5414
Article 20(4) of the Criminal Code of Bulgaria provides that the aider is a person who has “intentionally facilitated
the commission of a crime through advice, explanations, promises to render assistance after the act, removal of
obstacles, supply of means or in any other way.” The actus reus of aiding involves the creation of conditions which to a
certain degree facilitate the commission of the crime (Aleksandar Stoynov, Criminal Law: General Part (Sofia: Ciela,
1999), p. 316). The mens rea of aiding requires that the aider foresee the commission of the crime and its consequences
and is aware that his conduct facilitates the perpetrator. In terms of volition, the aider either aims at or agrees with the
facilitation and with the commission of the crime, either wanting or accepting its consequences (ibid., p. 317).
5415
In China, Article 27 of the Penal Code of the People’s Republic of China provides that “an accomplice refers to any
person who plays a secondary or auxiliary role in a joint crime.” (English translation available at
http://www.npc.gov.cn/englishnpc/Law/2007-12/13/content_1384075.htm). In both criminal law theories and
jurisprudence, there exist a more specific category of actors that are named as aiders and abettors, which refer to those
who with intent (dolus) provide aid or assistance to the principal perpetrator and facilitate his commission of the crime.
To establish the liability of an aider and abettor, it is required that: (i) the accused was aware of the fact that he was
aiding and abetting others in a crime, and intentionally created a more convenient condition for others’ commission of
the crime or took the risk of the creation of such a condition; and (ii) the act of aiding and abetting was distinguishable
from the act of perpetration and facilitated the perpetration of the crime. With respect to the mens rea, it is not required
that the accused have any specific criminal intent or any intention pursuing the perpetration of the crime. With regard to
the actus reus, tangible and intangible assistance and physical and moral support can all constitute aiding and abetting,
as long as they contributed physically or mentally to the crime to a certain extent (Chen Xingliang, ed., Xingfa Zonglun
Jingshi, (Beijing: People’s Court Press, 2010), pp. 524-527).
5416
In Japan, Article 62(1) of the Japanese Penal Code provides that “[a] person who aids a principal is an accessory.”
The Japanese Supreme Court held that “[t]he term ‘accessory’ as set forth in Article 62, paragraph (1) of the Penal Code
refers to a person who aids another person by any tangible or intangible means with the intent [“ishi” in the Japanese
original] of collaborating in such other person’s commission of a crime, thereby facilitating the person’s crime.” (2011
(A) No. 2249, decision of the Third Petty Bench of the Supreme Court of 15 April 2013, Keishu vol. 67, No. 4,
referring to 1949 (Re) No. 1506, judgment of the Second Petty Bench of the Supreme Court of 1 October 1949, Keishu
Vol. 3, No. 10, at 1629). See also Shigemitsu Dando, Keiho koyo soron, 3rd Edition, (Tokyo: Sobunsha, 1990), pp. 412415 (English translation: Shigemitsu Dando, The Criminal Law of Japan: The General Part, Publication of the
Comparative Criminal Law Project, vol. 19 (Littleton, Colorado: Rothman, 1997), pp. 248-250), explaining based on
the jurisprudence of Japanese courts, inter alia, that acts of aiding are not acts of perpetration, but make it easier for a
principal to perpetrate an offence, that aiding by omission could be also punishable, and that an aider must have the
intent to aid the principal’s offence based on the awareness (which may be at the level of dolus eventualis) of the
principal’s perpetration of the offence. See further Atsushi Yamaguchi, Keiho (Criminal Law), 2nd Edition (Tokyo:
Yuhikaku, 2011), pp. 160-161; Masahide Maeda, Keiho soron kogi (Criminal Law: The General Part), 3rd Edition,
(Tokyo: University of Tokyo Press, 1998), pp. 434-439 and the jurisprudence cited therein. English translations of the
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“intent” and encompasses either purpose, knowledge with certainty (dolus directus), or the
awareness and acceptance of the likelihood that the crime could be committed and that his act could
facilitate the commission of the crime (dolus eventualis). Dolus eventualis is the minimum
requirement. In some common law countries, such as Australia and Canada, the aider and abettor
must have both intent and knowledge, while the required amount of assistance in order for liability
to arise, for the most part, is relatively low.5417 In contrast, while English law also requires both
intent and knowledge, the aider and abettor must make an essential contribution to the commission
of the crime.5418 As to the United States, while there is a Model Penal Code, its approach to
Penal Code and the case of 1 October 1949 quoted above are available at: http://www.japaneselawtranslation.go.jp/ and
http://www.courts.go.jp/english/judgments/index.html, respectively.
5417
In Australia in order for liability to attach the accused “must have in fact aided, abetted, counselled or procured”
the commission of an offence which was committed and “must have intended that: (a) his or her conduct would aid,
abet, counsel or procure the commission of any offence (including its fault elements) of the type the other person
committed; or (b) his or her conduct would aid, abet, counsel or procure the commission of an offence and have been
reckless about the commission of the offence (including its fault elements) that the other person in fact committed”
(see Criminal Code Act 1995, Part 2. 4, Division 11.2). In relation to the actus reus, the accused “is in some way linked
in purpose with the person actually committing the crime, and is by his words or conduct doing something to bring
about, or rendering more likely, such commission” (R. v. Russell [1933] VLR 59, p. 67). Both knowledge of the
essential facts of the principal offence and participation intentionally aimed at the commission of the act which
constitutes that offence are required to render a person liable as an aider and abettor (see Giorgianni v. R. [1985], 156
CLR 473, pp. 500, 503-507; see also ibid., p. 482). In Canada, a person who “does or omits to do anything for the
purpose of aiding any person to commit” an offence is considered a party to that offence (see Criminal Code, RSC
1985, c. C-46, Article 21(1)(b)). The “actus reus of aiding or abetting is doing (or, in some circumstances, omitting to
do) something that assists or encourages the perpetrator to commit the offence” (R. v. Briscoe [2010] 1 S.C.R. 411,
para. 14). The Supreme Court of Canada has held that the mens rea requirement reflected in the word “purpose”
includes both “intent” and “knowledge”. For the “intent” component, it has interpreted “purpose” to mean “intention” to
assist the perpetrator in the commission of the crime, rather than “desire” that the offence be successfully committed.
(R. v. Briscoe [2010] 1 S.C.R. 411, paras 16-17; see also R. v. Hibbert [1995] 2 S.C.R. 973, paras 31-32, 35-36, 40). In
relation to the “knowledge” component, the Supreme Court has held that “in order to have the intention to assist in the
commission of an offence, the aider must know that the perpetrator intends to commit the crime, although he or she
need not know precisely how it will be committed” (R. v. Briscoe [2010] 1 S.C.R. 411, para. 17). Reference to
“purpose” is found also in Section 20(1) of the Criminal Code of Ghana which stipulates that: “Every person who,
directly or indirectly, instigates, commands, counsels, procures, solicits, or in any manner purposely aids, facilitates,
encourages, or promotes, whether by his act or presence or otherwise, and every person who does any act for the
purpose of aiding, facilitating, encouraging or promoting the commission of a crime by any other person, whether
known or unknown, certain or uncertain, is guilty of abetting that crime, and of abetting the other person in respect of
that crime.” Article 31 of the Israeli Penal Code defines an aider as a person who “before or during the commission of
an offence, acted in order to allow, facilitate or secure the said commission, or to prevent the apprehension of its
perpetrator, the discovery of the offence or its loot, or in order to contribute in any other way to the creation of
conditions for the commission of the crime”. The Supreme Court of Israel has held that the actus reus of aiding consists
of an act or omission that may assist, allow, facilitate or secure the realisation of the principal offence. There is no
requirement that the assistance would be effective, that it would constitute a conditio sine qua non in relation to the
principal offence, or that the commission of the latter was completed (Criminal Appeal 320/99, Plonit v. The State of
Israel, PD 55(3) 22, paras 15-16). In relation to the mens rea, the aider must be aware of the essential elements of the
principal offence and that his acts assist or otherwise allow the conditions for the commission of that offence (ibid.,
para. 17). In addition, the aider must have the purpose to assist the principal perpetrator. The latter requirement will be
satisfied also if the aider is aware that his conduct would, in high probability, constitute an assisting contribution to the
principal perpetrator (ibid., paras 19-20).
5418
In England, in National Coal Board v. Gamble, Devlin J stated: “A person who supplies the instrument for a crime
or anything essential to its commission aids in the commission of it; and if he does so knowingly and with intent to aid,
he abets it as well and is therefore guilty of aiding and abetting. [...] Another way of putting the point is to say that
aiding and abetting is a crime that requires proof of mens rea, that is to say, of intention to aid as well as of knowledge
of the circumstances, and that proof of the intent involves proof of a positive act of assistance voluntarily done.”
(National Coal Board v. Gamble [1959] 1 Q.B.11, p. 20; see also Maxwell v. Director of Public Prosecutions for
Northern Ireland [1979] 68 Cr. App. R. 128, pp. 140-141; R. v. Bryce [2004] 2 Cr.App.R. 35, paras 42-45, 71, 75.
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accomplice liability is not uniformly adopted throughout the country. Consequently, states vary
with respect to the applicable theories of accomplice liability, especially in relation to the relevant
mens rea standard.5419 In Iran, the Islamic Penal Code requires that the accessory commit a positive
act by which he knowingly and intentionally facilitates the commission of the crime.5420
1646. The survey of the above mentioned countries suffices for the Appeals Chamber to discern
that requiring “specific direction” for aiding and abetting liability is not a general, uniform practice
in national jurisdictions.
1647. Finally, the Appeals Chamber briefly examines international instruments. The Draft Code of
Crimes against the Peace and Security of Mankind adopted by the International Law Commission
(“ILC”) in 1996 (“ILC Draft Code”) is not binding, but “is an authoritative instrument, parts of
which may constitute evidence of customary international law, clarify customary rules, or, at the
very least, ‘be indicative of the legal views of eminently qualified publicists representing the major
legal systems of the world.’”5421 Article 2(3)(d) of the ILC Draft Code provides that “[a]n
individual shall be responsible for a crime set out in [the ILC Draft Code] if that individual […]
See also R. v Bryce, para. 81 where the Court held that “all that is necessary in the secondary party is the foresight of
the real possibility that an offence will be committed by the person to whom the accessory's acts of assistance are
directed”).
5419
See Candace Courteau, “The Mental Element Required for Accomplice Liability: A Topic Note”, Louisiana Law
Review, vol. 59 (Fall 1998), pp. 333-334, and references therein. The United States Model Penal Code defines an
accomplice as a person who, “with the purpose of promoting or facilitating the commission of the offense”: (i) solicits
another person to commit an offence; (ii) aids, agrees or attempts to aid another person in planning or committing it; or
(iii) having a legal duty to prevent it, fails to make proper effort so to do” (U.S. Model Penal Code, §2.06(3)). While
accomplice liability may be established through any act of facilitating a crime, the Model Penal Code “requires that the
actor […] have as his conscious objective the bringing about of conduct […] [which is] criminal” (U.S. Model Penal
Code and Commentaries, pp. 310, 314, 318, fn. 58). With respect to U.S. federal law and practice, for aiding and
abetting liability, generally the government must prove that the accused: (i) had the specific intent to facilitate the
commission of a crime by another; (ii) had the requisite intent of the underlying substantive offence; and (iii) assisted or
participated in the commission of the underlying substantive offence (see, e.g., United States v. Delgado, 357 F.3d
1061, 1065-1066 (9th Cir. 2004); United States v. Lucas, 67 F.3d 956, 959 (D.C. Cir. 1995); United States v. Gaskins,
849 F.2d 454, 457, 459 (9th Cir. 1988); see also 18 U.S.C. §2(a)). Regarding the actus reus, it must be established that
the accused assisted or participated in some way to the commission of the underlying offence (see, e.g., United States v.
Landerman, 109 F.3d 1053, 1068 n.22 (5th Cir. 1997); United States v. Leos-Quijada, 107 F.3d 786, 794 (10th Cir.
1997); United States v. McKneely, 69 F.3d 1067, 1072 (10th Cir.1995)). With respect to the mens rea, the “purposive
attitude” standard (i.e., the accomplice must have the intent that the underlying offence be committed) is the prevailing
approach of U.S. federal courts (see, e.g., Nye & Nissen v. United States, 336 U.S. 613, 619 (1949) (“In order to aid and
abet another to commit a crime it is necessary that a defendant in ‘some sort associate himself with the venture, that he
participate in it as in something that he wishes to bring about, that he seek by his action to make it succeed.’”); United
States v. Woods, 148 F.3d 843, 847, 849-850 (7th Cir. 1998); United States v. Bancalari, 110 F.3d 1425, 1429 (9th Cir.
1997); United States v. Lucas, 67 F.3d 956 (D.C. Cir. 1995); United States v. Williamson, 53 F.3d 1500, 1515 (10th Cir.
1995); United States v. Roach, 28 F.3d 729, 736-737 (8th Cir. 1991); United States v. Peoni, 100 F.2d 401, 402
(2nd Cir. 1938)). For claims brought under the U.S. Alien Tort Statute, it has been held that aiding and abetting liability
attaches only where an accused carries out “acts specifically directed to assist, encourage, or lend moral support to the
perpetration of a certain specific crime, which have a substantial effect on the perpetration of the crime” and acts “with
a purpose” to promote or facilitate the commission of the crime (see, e.g., Aziz v. Alcolac, Inc., 658 F.3d 388, 398
(4th Cir. 2011); Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111, 154, 158 (2nd Cir. 2010); Presbyterian Church of
Sudan v. Talisman Energy, 582 F.3d 244, 253, 259 (2nd Cir. 2009)).
5420
Kevin Jon Heller and Markus D. Dubber, eds., The Handbook of Comparative Criminal Law (Stanford: Stanford
University Press, 2011), p. 330.
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knowingly aids, abets or otherwise assists, directly and substantially, in the commission of such a
crime, including providing the means for its commission.”5422 Regarding the actus reus
requirement, the Commentary of the ILC explains that, for aiding and abetting liability to arise, an
individual must “provide the kind of assistance which contributes directly and substantially to the
commission of the crime.”5423 The Commentary further notes that “[t]hus, the form of participation
of an accomplice must entail assistance which facilitates the commission of a crime in some
significant way.”5424 As correctly noted in the Furundžija Trial Judgement, this conforms with the
post WWII cases which demonstrate that “the relationship between the acts of the accomplice and
of the principal must be such that the acts of the accomplice make a significant difference to the
commission of the criminal act by the principal.”5425
1648. Article 25(3)(c) of the ICC Statute, adopted in 1998, provides that “a person shall be
criminally responsible and liable for punishment for a crime within the jurisdiction of the Court if
that person […] [f]or the purpose of facilitating the commission of such a crime, aids, abets or
otherwise assists in its commission or its attempted commission, including providing the means for
its commission”. The phrase “directly and substantially” in the ILC Draft Code is not included in
this provision, while the phrase “[f]or the purpose of facilitating the commission of such a crime”
has been added. This has led some scholars to consider that, compared to the ILC Draft Code, the
ICC Statute may have lowered the threshold of the actus reus requirement,5426 while apparently
adopting a higher mens rea standard.5427 However, how the chambers of the International Criminal
Court (“ICC”) interpret Article 25(3)(c) of the ICC Statute and define the elements of the mode of
liability under this article remains to be seen. Moreover, while the ICC Statute may be in many
areas regarded as indicative of customary rules, in some areas it creates new law or modifies

5421

Krsti} Appeal Judgement, fn. 20, quoting Furundžija Trial Judgement, para. 227.
Emphasis added.
5423
Report of the International Law Commission on the Work of its Forty-Eight Session, 6 May – 26 July 1996, UN
Doc. A/51/10, p. 21.
5424
Report of the International Law Commission on the Work of its Forty-Eight Session, 6 May – 26 July 1996, UN
Doc. A/51/10, p. 21.
5425
Furundžija Trial Judgement, para. 233. The trial chamber in the Furundžija case further found “the use of the term
‘direct’ [in the Commentary of the ILC to the Draft Code] in qualifying the proximity of the assistance and the principal
act to be misleading as it may imply that assistance needs to be tangible, or to have a causal effect on the crime”
(Furundžija Trial Judgement, para. 232).
5426
William A. Schabas, An Introduction to the International Criminal Court, 4th Edition (Cambridge: Cambridge
University Press, 2011), p. 228. See also Furundžija Trial Judgement, para. 231.
5427
Albin Eser, “Individual Criminal Responsibility”, in Antonio Cassese, Paola Gaeta, and John R.W.D. Jones, eds.,
The Rome Statute of the International Criminal Court: A Commentary, vol. I (Oxford: Oxford University Press, 2002),
pp. 800-801; Kai Ambos, “Individual Criminal Responsibility”, in Otto Triffterer ed., Commentary on the Rome Statute
on the International Criminal Court: Observers’ Notes, Article by Article, 2nd Edition (Baden-Baden: Nomos
Verlagsgesellschaft, 2008), pp. 754-755, 757.
5422
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existing law.5428 The adoption of an international treaty, by itself, does not necessarily prove that
states consider the content of that treaty to express customary international law.5429
1649. Based on the foregoing, the Appeals Chamber, Judge Tuzmukhamedov dissenting, comes to
the compelling conclusion that “specific direction” is not an element of aiding and abetting liability
under customary international law. Rather, as correctly stated in the Furund`ija Trial Judgement
and confirmed by the Bla{ki} Appeal Judgement, under customary international law, the actus reus
of aiding and abetting “consists of practical assistance, encouragement, or moral support which has
a substantial effect on the perpetration of the crime.”5430 The required mens rea is “the knowledge
that these acts assist the commission of the offense”.5431 The Appeals Chamber reaffirms the
position taken by the Bla{ki} Appeal Judgement in this regard.
1650. Accordingly, the Appeals Chamber confirms that the Mrk{i} and [ljivan~anin and Luki} and
Luki} Appeal Judgements stated the prevailing law in holding that “‘specific direction’ is not an
essential ingredient of the actus reus of aiding and abetting”,5432 accurately reflecting customary
international law and the legal standard that has been constantly and consistently applied in
determining aiding and abetting liability.5433 Consequently, the Appeals Chamber, Judge
Tuzmukhamedov dissenting, unequivocally rejects the approach adopted in the Peri{i} Appeal
Judgement as it is in direct and material conflict with the prevailing jurisprudence on the actus reus
of aiding and abetting liability and with customary international law in this regard.5434
1651. In light of the foregoing, the Appeals Chamber finds that in assessing the actus reus of
aiding and abetting, the Trial Chamber was not required to determine whether Lazarevi}’s acts were
5428

Furund`ija Trial Judgement, para. 227. See also Tadić Appeal Judgement, para. 223. Pre-Trial Chamber I of the
ICC has also recognised that the ICC Statute might not in all aspects reflect customary international law. See The
Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Case No. ICC-01/04-01/07, Decision on the Confirmation
of Charges, 30 September 2008, para. 508. See also Taylor Appeal Judgement, paras 435, 451.
5429
See James Crawford, Brownlie’s Principles of Public International Law, 8th Edition (Oxford: Oxford University
Press, 2012), p. 21. Cf. Gali} Appeal Judgement, paras 84-85. Moreover, customary international law has to be assessed
as of the time of the commission of the offence (See Prosecutor v. Milan Milutinović et al., Case No. IT-99-37-AR72,
Decision on Dragoljub Ojdanić’s Motion Challenging Jurisdiction – Joint Criminal Enterprise, 21 May 2003, para. 21).
5430
Bla{ki} Appeal Judgement, para. 46, quoting Bla{ki} Trial Judgement, para. 283, in turn quoting Furund`ija Trial
Judgement, para. 249. See also Taylor Appeal Judgement, paras 471-481.
5431
Bla{ki} Appeal Judgement, para. 46, quoting Bla{ki} Trial Judgement, para. 283, in turn quoting Furund`ija Trial
Judgement, para. 249. See also Taylor Appeal Judgement, para. 436.
5432
Mrkši} and [ljivančanin Appeal Judgement, para. 159. In these circumstances, the Mrk{i} and [ljivan~anin Appeal
Judgement was not required to provide cogent reasons as there was no departure from the prevailing jurisprudence.
See also Luki} and Luki} Appeal Judgement, para. 424.
5433
The Appeals Chamber notes that during the interval between the rendering of the Mrk{i} and [ljivan~anin Appeal
Judgement and the Peri{i} Appeal Judgement, three ICTR appeal judgements mention specific direction in passing, but
do not consider it to be a required element of this mode of liability. See Ntawukulilyayo Appeal Judgement, paras 214,
216; Rukundo Appeal Judgement, para. 52; Kalimanzira Appeal Judgement, paras 74, 79. See also supra, fn. 5336.
Significantly, the Luki} and Luki} Appeal Judgement explicitly states: “In Mrkšić and Šljivančanin, the Appeals
Chamber has clarified that ‘specific direction’ is not an essential ingredient of the actus reus of aiding and abetting and
finds that there is no ‘cogent reason’ to depart from this jurisprudence” (see Luki} and Luki} Appeal Judgement,
para. 424 (internal quotation marks and references omitted, emphasis added)).
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specifically directed to assist, encourage or lend moral support to the commission of the crimes by
the VJ and thus dismisses Lazarevi}’s arguments to the contrary.
(b) Lazarevi}’s involvement in joint operations in 1998
1652. Lazarevi} challenges the Trial Chamber’s finding that he contributed to the implementation
of joint operations conducted by the MUP and the VJ in the border area between Kosovo and
Albania during the second half of 1998 by ordering the engagement of units in the sector of
Slup/Sllup and Vok{a/Voksh villages on 14 August 1998 and by monitoring the action which took
place on 15 August 1998.5435
1653. The Prosecution responds that Lazarevi}’s arguments should be summarily dismissed since
the alleged errors concern factual findings on which his conviction does not rely.5436
1654. The Appeals Chamber notes that Lazarevi} was neither charged with nor convicted of
crimes committed in Kosovo in 1998. Nor did the Trial Chamber rely on its factual findings on
Lazarevi}’s involvement in the Slup/Sllup and Vok{a/Voksh operation in 1998 to find that he aided
and abetted the commission of crimes by VJ members in Kosovo in 1999.5437 Lazarevi}’s
challenges thus pertain to factual findings that have no bearing on his conviction. The Appeals
Chamber therefore dismisses sub-ground 3(a) of his appeal.
(c) Lazarevi}’s involvement in joint operations in 1999
1655. In concluding that Lazarevi} voluntarily provided practical assistance, encouragement, and
moral support to the VJ forces engaging in the forcible displacement of Kosovo Albanians, the Trial
Chamber specifically considered Lazarevi}’s involvement in joint operations of the MUP and the
VJ in 1999.5438 In particular, the Trial Chamber found that two large-scale plans, Grom 3 and
Grom 4, were prepared by the VJ at the beginning of 1999.5439 The Trial Chamber further found
that Lazarevi} implemented these plans by, inter alia, issuing the Grom 3 and Grom 4 orders on
7 February and 6 April 1999, respectively,5440 which sent the VJ into Kosovo.5441 The Trial
Chamber concluded that several joint operations were carried out in late March through the end of
5434

See also supra, paras 1621-1622. See Aleksovski Appeal Judgement, para. 111.
Lazarevi}’s Appeal Brief, paras 386, 398-400, referring, inter alia, to Trial Judgement, vol. 3, paras 802-803.
Lazarevi} further argues that the coordination and cooperation between the VJ and MUP in 1998 was legitimate and
was approved by the higher command (Lazarevi}’s Appeal Brief, paras 387-397, 401-403). See also Lazarevi}’s Reply
Brief, paras 118-120.
5436
Prosecution’s Response Brief (Lazarevi}), paras 240-241.
5437
See Trial Judgement, vol. 3, paras 922-927.
5438
Trial Judgement, vol. 3, paras 822-829.
5439
Trial Judgement, vol. 3, paras 823, 826.
5440
Trial Judgement, vol. 3, paras 824, 826, referring to Vladimir Lazarevi}, 8 Nov 2007, T. 17905, Exh. 5D175.
5441
Trial Judgement, vol. 3, para. 925.
5435

668
Case No. IT-05-87-A

23 January 2014

May 1999, pursuant to orders issued by the Pri{tina Corps Command.5442 The Trial Chamber
consequently found that:
Lazarević significantly participated in the planning and execution of the joint operations
conducted by the VJ, acting solely or in co-ordination with the MUP, on the ground in Kosovo
from March to June 1999. His Grom 3 and 4 orders, and the Joint Command orders—which the
Priština Corps drafted—sent the VJ into actions in Kosovo and provided the authorisation within
the VJ chain of command for the VJ to operate in the crime sites where many of the forcible
displacements of Kosovo Albanians were conducted.5443

The Trial Chamber further found that these acts:
provided a substantial contribution to the commission of the crimes […] found to have been
committed by VJ members […] as they provided assistance in terms of soldiers on the ground to
carry out the acts, the organization and equipping of VJ units, and the provision of weaponry,
including tanks, to assist these acts.5444

(i) Submissions of the parties
1656. Lazarevi} disputes the Trial Chamber’s finding that his actions were voluntary.5445 He
contends that: (i) he only planned the activities of his subordinate units pursuant to directives and
orders from the 3rd Army Command and the VJ General Staff; (ii) nothing in the orders he received
indicated that their execution would aid and abet the commission of any crime; and (iii) his
activities were directed to defence against the NATO bombing and the KLA.5446 Lazarevi} further
argues that it was unreasonable for the Trial Chamber to find that he assisted with the provision of
weaponry because it is “legitimate and normal” for military units to be supplied with weaponry,
including tanks, during a war, particularly when facing an opposing force with the might of NATO
and the KLA.5447
1657. Lazarevi} further argues that the Trial Chamber misinterpreted the Grom 3 and Grom 4
plans which were issued for the defence of the country – not aimed at the civilian population – and
were planned at a higher level than the Pri{tina Corps.5448 He also claims that the Trial Chamber
misinterpreted the cooperation between the VJ and the MUP, arguing that: (i) the VJ planned
operations only for its units, not for the MUP;5449 (ii) cooperation “was reduced to a level of
5442

Trial Judgement, vol. 3, paras 824-828. See also ibid., vol. 1, paras 1196-1200.
Trial Judgement, vol. 3, para. 925.
5444
Trial Judgement, vol. 3, para. 926.
5445
Lazarevi}’s Appeal Brief, para. 599, referring to Trial Judgement, vol. 3, para. 927.
5446
Lazarevi}’s Appeal Brief, paras 444, 491, 572-573, 576; Lazarevi}’s Reply Brief, para. 140.
5447
Lazarevi}’s Appeal Brief, para. 598, referring to Trial Judgement, vol. 3, para. 926.
5448
Lazarevi}’s Appeal Brief, para. 453, referring to Trial Judgement, vol. 3, para. 826. See also Lazarevi}’s Appeal
Brief, paras 455-470. Lazarevi} further submits that the Joint Command did not exist and did not represent any real
command body, or at least that he was not aware of any such parallel command during the Kosovo conflict (ibid.,
para. 483).
5449
Lazarevi}’s Appeal Brief, para. 454, referring to Trial Judgement, vol. 3, para. 827. See also Lazarevi}’s Appeal
Brief, para. 484.
5443
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individual contacts of lower ranking officers”;5450 and (iii) several joint operations were ordered in
May 1999 by the Pri{tina Corps Command based on the orders for the re-subordination of the MUP
forces to the VJ, but that such re-subordination did not occur.5451
1658. Finally, Lazarevi} challenges the Trial Chamber’s finding that, despite receiving
information about crimes, such as murder, rape, looting, and robbery, allegedly committed by the
MUP in the zone of responsibility of the VJ 37th Motorised Brigade in May 1999, Lazarevi}
continued to approve joint VJ and MUP operations, such as the attack on the village of
Dubrava/Lisnaja on 25 May 1999, which involved the forcible displacement of Kosovo
Albanians.5452 He argues that the operation in Dubrava/Lisnaja was in the zone of the
243rd Motorised Brigade, while the crimes allegedly committed by the MUP occurred in the zone of
responsibility of the 37th Motorised Brigade.5453 Lazarevi} reiterates that he was duty-bound to
approve the joint actions of the VJ and the MUP since Milo{evi}’s order concerning the resubordination of the MUP to the VJ was still in force and that he could not decline to authorise such
actions without a specific order to that effect from his superior command.5454
1659. The Prosecution responds that Lazarevi} merely repeats arguments he made at trial or
misrepresents the Trial Chamber’s factual findings.5455 It further submits that Lazarevi}’s argument
that he acted in defence against NATO and the KLA conflates jus ad bellum and jus in bello and
that his conduct remains illegal under international humanitarian law.5456 The Prosecution submits
that the defence of military necessity is not applicable in his case because the limited exceptions
where this defence is allowed under international humanitarian law do not correspond to the facts of
this case, and these exceptions were expressly considered by the Trial Chamber when stating the
law on forcible displacement.5457 It also contends that Lazarevi}’s argument that his actions were
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Lazarevi}’s Appeal Brief, paras 485-486. See also Lazarevi}’s Reply Brief, para. 125.
Lazarevi}’s Appeal Brief, paras 488-490, referring to Trial Judgement, vol. 1, para. 1203, ibid., vol. 3, para. 828.
5452
Lazarevi}’s Appeal Brief, para. 524, referring to Trial Judgement, vol. 3, para. 848.
5453
Lazarevi}’s Appeal Brief, para. 524.
5454
Lazarevi}’s Appeal Brief, paras 525, 569. See also ibid., para. 487. Lazarevi} further notes that, having warned his
superiors about the commission of offences by some members of the MUP one day prior to the operation in
Dubrava/Lisnaja, he expected that the responsible MUP organs would investigate the allegations that he raised
regarding the commission of crimes by some members of the MUP (ibid., para. 525. See also Lazarevi}’s Reply Brief,
para. 135). Lazarevi} also contends that in any case, the events of 25 May 1999 concerned combat with the KLA and
the Trial Chamber found that witness Vishi recommended the Kosovo Albanians to leave the village (Lazarevi}’s
Appeal Brief, para. 526, referring to Fadil Vishi, Exh. P2284, p. 4, Fadil Vishi, Exh. P2285, T. 4464-4466; Lazarevi}’s
Reply Brief, para. 135). The Appeals Chamber has already dismissed Lazarevi}’s arguments in this regard in an earlier
part of this Judgement (see supra, sub-section VI.B.7.(a)(ii)).
5455
Prosecution’s Response Brief (Lazarevi}), paras 265-267, 272-275.
5456
Prosecution’s Response Brief (Lazarevi}), paras 334-335.
5457
Prosecution’s Response Brief (Lazarevi}), paras 336-337.
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not voluntary because he was merely executing orders is unsubstantiated and that, in any case, the
defence of superior orders does not apply before the Tribunal.5458
1660. The Prosecution further submits that Lazarevi}’s attempt to isolate the crimes committed by
the MUP from the joint operation he later ordered in Dubrava/Lisnaja ignores the Trial Chamber’s
findings that the VJ and MUP forces cooperated in a campaign of violence aimed at displacing
Kosovo Albanian civilians across the whole of Kosovo.5459 It further contends that Lazarevi}’s
submission that he lacked the authority to cease cooperation between the VJ and the MUP is
unsubstantiated.5460
(ii) Analysis
1661. The Appeals Chamber first turns to Lazarevi}’s arguments that he planned the activities of
his subordinate units pursuant to directives and orders of the 3rd Army and that he was duty-bound
to approve the joint actions of the VJ and the MUP while re-subordination orders were in effect.
The Appeals Chamber recalls that the fact that an accused acted pursuant to superior orders does
not relieve him of criminal responsibility5461 and that, even where a lawful order exists to conduct
an operation, an accused may still incur criminal responsibility for crimes committed in the course
of that operation.5462 The fact that a higher level of military command directed Lazarevi} to plan the
operations of the Pri{tina Corps does not in itself preclude his responsibility for aiding and abetting
the crimes of deportation and forcible transfer committed in the course of such operations.
Accordingly, his argument that he was following orders and that his actions were thus not voluntary
is inapposite and he has failed to show any error on the part of the Trial Chamber.
1662. Lazarevi}’s contention that his orders were issued in defence of the country against NATO
and the KLA is likewise misguided. Whether the resort to the use of force is legitimate under
international law is a question of jus ad bellum, which is distinct from whether the way in which
that force was used was legal under international humanitarian law,5463 i.e. jus in bello. The rules of
international humanitarian law do not require a military commander to refrain from defending his
country but demand that he ensure that his conduct and that of his subordinates comply with
established humanitarian principles. In any event, the Trial Chamber found that, while the VJ and
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Prosecution’s Response Brief (Lazarevi}), para. 338.
Prosecution’s Response Brief (Lazarevi}), para. 303.
5460
Prosecution’s Response Brief (Lazarevi}), para. 304.
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Article 7(4) of the Statute. However, acting under superior orders might be considered in mitigation of sentence if
the interests of justice so require (see ibid.).
5462
Boškoski and Tarčulovski Appeal Judgement, para. 51.
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Bo{koski and Tarčulovski Appeal Judgement, para. 31. See also Kordi} and Čerkez Appeal Judgement, para. 812.
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the MUP launched their joint offensive against the KLA and NATO, they also launched a
widespread and systematic campaign of forcible displacement against the civilian population.5464
1663. The Appeals Chamber further finds no error in the Trial Chamber’s conclusion that
Lazarevi}’s role in the provision of weaponry rendered practical assistance to the commission of
crimes by the VJ forces. The Appeals Chambers finds that a reasonable trier of fact could have
concluded that undertaking such tasks, with the awareness that the crimes of deportation and
forcible transfer were being committed by the troops, amounts to rendering practical assistance to
the perpetrators. In this context, the Appeals Chamber recalls, as addressed previously, that
“specific direction” is not an element of the actus reus of aiding and abetting.5465 Thus Lazarevi}’s
assertion that it was legitimate to supply VJ units with weaponry in light of the fight against NATO
and the KLA is inapposite.
1664. As to Lazarevi}’s claim that the Trial Chamber misinterpreted the Grom 3 and Grom 4 plans
and the cooperation between the VJ and the MUP, the Appeals Chamber notes that Lazarevi}
repeats verbatim entire passages from his Closing Brief,5466 without showing any error of the Trial
Chamber warranting the Appeals Chamber’s intervention.5467 Further, Lazarevi}’s submission that
the VJ planned operations only for its units and that cooperation between the VJ and the MUP was
based on “individual contacts of lower ranking officers” ignores the Trial Chamber’s detailed
analysis of orders issued by the Pri{tina Corps Command for the conduct of joint operations.5468
Significantly, the Trial Chamber referred to Lazarevi}’s Grom 3 order issued on 16 February 1999,
instructing the Pri{tina Corps Command subordinate units to act in coordination with specific MUP
units,5469 as well as to several orders issued in May 1999 envisaging the conduct of joint operations
in different sectors.5470
1665. Lazarevi}’s argument that the Trial Chamber erred in finding that several joint operations
were ordered by the Pri{tina Corps Command in May 1999 based on the orders for the resubordination of the MUP forces to the VJ5471 has no bearing on his convictions. The Trial Chamber
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Trial Judgement, vol. 3, para. 822. See also ibid., vol. 2, paras 1156, 1178.
See supra, sub-section VIII.B.3.(a). See also Luki} and Luki} Appeal Judgement, para. 424, citing Mrk{i} and
[ljivan~anin Appeal Judgement, para. 159.
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Cf. Lazarevi}’s Appeal Brief, paras 455-482, 487 and Lazarevi}’s Closing Brief, paras 617-628, 778, 827-842.
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Lazarevi}’s challenges to the Trial Chamber’s findings on the existence and role of the Joint Command are rejected
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found that such re-subordination did not occur in practice; rather, it found that the relationship
between the VJ and the MUP remained that of cooperation and coordination.5472
1666. Finally, the Appeals Chamber finds unpersuasive Lazarevi}’s argument that the crimes
allegedly committed by the MUP prior to the commencement of the operation in Dubrava/Lisnaja
occurred in a different zone of VJ responsibility than the joint operation he later ordered. In this
respect, the Appeals Chamber notes the Trial Chamber’s finding on the widespread and systematic
nature of the campaign of violence and forcible displacement that took place throughout Kosovo at
the time and the fact that Lazarevi}’s report to the 3rd Army Command, containing information on
the commission of crimes against Kosovo Albanian civilians, did not confine the occurrence of such
crimes to one area of Kosovo.5473 Consequently, Lazarevi} has failed to show that a reasonable trier
of fact could not have concluded that he continued to approve joint VJ and MUP operations despite
receiving information about crimes allegedly committed by the MUP.5474
1667. The Appeals Chamber recalls its finding that the Trial Chamber erred in concluding that
based on his knowledge of events by the end of 1998, Lazarevi} was aware that forcible
displacement was likely to occur if he ordered the VJ to operate in Kosovo in 1999.5475 The Appeals
Chamber, however, recalls that it has also found that a reasonable trier of fact could have concluded
that Lazarevi} was aware of the campaign of terror, violence, and forcible displacement carried out
by the VJ and the MUP during joint operations in Pri{tina/Prishtina from 24 March 1999.5476 The
Appeals Chamber therefore considers that it was established that Lazarevi} possessed the requisite
mens rea of aiding and abetting at this time. Accordingly, Lazarevi}’s issuance of the Grom 3 order
to the Priština Corps units on 7 February 1999 cannot be considered as an act of assistance to the
commission of deportation and forcible transfer by the VJ forces, as it was not established that at
the time of its issuance, he had the requisite mens rea for aiding and abetting the commission of
forcible displacement by the VJ.5477 The Appeals Chamber, however, finds that this consideration
does not undermine the Trial Chamber’s overall finding that Lazarevi} assisted the commission of
crimes by sending “the VJ into actions in Kosovo and provid₣ingğ the authorisation within the VJ
chain of command for the VJ to operate in the crime sites where many of the forcible displacements
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of Kosovo Albanians were conducted.”5478 In this regard, the Appeals Chamber observes that the
Trial Chamber’s finding on his participation in the planning and execution of joint operations in
Kosovo (constituting part of his actus reus of aiding and abetting) was not based solely on his
issuance of the Grom 3 order, but also on his issuance of the Grom 4 order to the Priština Corps
units on 6 April 1999 and his role in issuing orders with the Joint Command heading5479 to the units
for operations from late March 1999 throughout the Indictment period.5480
1668. In light of the foregoing, the Appeals Chamber dismisses sub-grounds 3(c), 3(f), and 3(i) of
Lazarevi}’s appeal in relevant part.
(d) Lazarevi}’s involvement in incorporating volunteers into the Pri{tina Corps
1669. Lazarevi} raises a number of challenges to the Trial Chamber’s findings concerning the
incorporation of volunteers into the VJ units.5481 The Appeals Chamber notes, however, that the
Trial Chamber made no reference to Lazarevi}’s involvement in or knowledge of the problems
associated with volunteers in assessing his liability for aiding and abetting the crimes committed by
the VJ.5482 Moreover, while the Trial Chamber found that Lazarevi} was aware that whole
companies of volunteers continued to operate, it concluded that the Prosecution had failed to show
that Lazarevi} assisted volunteers in by-passing regular procedure.5483 Indeed, it noted that
Lazarevi} had in fact issued orders to improve the selection and discipline of volunteers.5484 The
Appeals Chamber therefore considers that the errors Lazarevi} alleges in this regard have no impact
upon his conviction.
1670. Accordingly, the Appeals Chamber dismisses sub-ground 3(d) of Lazarevi}’s appeal.
(e) Lazarevi}’s failure to take adequate measures to ensure investigations of crimes by VJ
members
1671. The Trial Chamber found that Lazarevi} failed to take adequate measures to ensure the
proper investigation of serious crimes committed by the VJ.5485 It concluded that his omission in
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this respect contributed to the commission of the crimes of deportation and forcible transfer by VJ
forces.5486
1672. In reaching this conclusion, the Trial Chamber relied on the evidence of Laki} \orovi}, a
former military prosecutor,5487 that, while the military justice system functioned throughout the
NATO air campaign, it only prosecuted a small proportion of the violent crimes against Kosovo
Albanians whereas crimes against the VJ or Serbian victims were prosecuted more effectively.5488
The Trial Chamber further relied on a Pri{tina Corps order of 7 May 1999 to find that Lazarevi}
could initiate additional investigations and disciplinary proceedings within the VJ, even where
criminal investigations had commenced.5489 It further found that the widespread commission of
forcible displacement, together with the lack of criminal prosecutions for such acts, supported the
Prosecution’s contention that Lazarevi} intentionally failed to ensure prosecutions of subordinates
responsible for forcibly displacing Kosovo Albanians.5490
(i) Submissions of the parties
1673. Lazarevi} argues that he lacked control over the course of investigations and prosecutions as
the military tribunals and military prosecutors functioned independently.5491 He further contends
that the Trial Chamber erred in noting that only a small proportion of the violent crimes against
Kosovo Albanians were subject to prosecution.5492 Lazarevi} refers, inter alia, to \orovi}’s
testimony that 1,400 criminal reports had disappeared from his office and that pressure to cease
investigations was exerted upon \orovi} by members of the Security Administration and the chief
military prosecutor.5493 Lazarevi} avers that the 1,400 criminal reports were the result of his
efforts5494 and that whenever he acquired knowledge of crimes committed by VJ members he took
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measures against the perpetrators.5495 Lazarevi} further contends that there is no evidence that an
omission of his resulted in the commission of any crime.5496
1674. The Prosecution responds that the Trial Chamber correctly found that Lazarevi} had the
power to initiate additional investigations and disciplinary proceedings within the VJ.5497 It
maintains that Lazarevi}’s arguments should be summarily dismissed, since he repeats his trial
submissions without showing any error and seeks to replace the Trial Chamber’s evaluation of the
evidence with his own interpretation.5498 It further submits that Lazarevi} does not identify a
specific error in the Trial Chamber’s conclusions as a whole and fails to address the Trial
Chamber’s comprehensive findings on the functioning of the military justice system.5499
(ii) Analysis
1675. At the outset, the Appeals Chamber considers that, contrary to Lazarevi}’s interpretation,5500
the Trial Chamber did not imply that he exercised control over the course of judicial investigations
and prosecutions. Rather, in finding him responsible for aiding and abetting by omission, the Trial
Chamber considered that Lazarevi} failed to take adequate measures within his powers as
Commander of the Pri{tina Corps, which would have facilitated subsequent criminal proceedings.
This is plainly illustrated by the Trial Chamber’s findings both on the functioning of the military
justice system5501 and on Lazarevi}’s actions in relation to the investigation of crimes committed by
Pri{tina Corps members.5502
1676. Regarding the measures that Lazarevi} took in response to the commission of crimes by
members of the VJ, the Trial Chamber found that the evidence showed that “Lazarevi} undertook
some punitive measures against subordinates for the crimes of murder and rape, along with property
crimes.”5503 These measures included reporting the commission of such crimes in regular combat
reports, the filing of criminal reports, and in some instances, initiating efforts to investigate
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particular incidents.5504 The Trial Chamber, however, considered that while measures were taken in
relation to some types of crimes, the evidence did not demonstrate “any prosecutions undertaken or
punishments imposed in respect of [in particular] the forcible expulsion of Kosovo Albanians by VJ
members” despite the widespread commission of forcible displacement.5505 The Trial Chamber
reasoned that this supported the conclusion that Lazarevi} failed to undertake adequate measures to
address in particular the commission of forcible displacement by the VJ, including efforts to ensure
this crime was properly investigated and punished.5506 The Trial Chamber then found that this
omission on his part contributed to the commission of forcible displacement by the VJ.5507
1677. The Appeals Chamber recalls that a person may be held criminally responsible for aiding
and abetting by omission where he or she fails to discharge a legal duty and by this failure assists,
encourages or lends moral support to the perpetration of a crime and has a substantial effect on the
commission of that crime.5508 Additionally, aiding and abetting by omission necessarily requires
that the accused has “the ability to act, or in other words, that there were means available to the
accused to fulfil this duty”.5509
1678. The Appeals Chamber considers that while Lazarevi}’s failure to take investigative and
punitive measures against the commission of forcible displacement may have had an effect on the
ability of the military prosecutor to pursue perpetrators of such crimes, this in itself is not
conclusive for the purposes of establishing aiding and abetting liability. Rather as recalled above, in
order to fulfil the actus reus of aiding and abetting, it must be demonstrated that any such omission
substantially contributed to the continued commission of forcible displacement.5510 The Appeals
Chamber, however, observes that the Trial Chamber did not engage in such an analysis or provide
reasoning in support of its finding that through his omission in this respect, Lazarevi} provided
practical assistance to members of the VJ involved in the commission of forcible displacement.
1679. The Appeals Chamber considers that, in the present case, the evidence before the Trial
Chamber was insufficient to support the conclusion that had Lazarevi} filed additional criminal
reports, initiated additional investigation or disciplinary proceedings, or otherwise taken any
available adequate measures, within his powers as Commander of the Pri{tina Corps, there would
5504
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have been more effective prosecution of the crimes committed by the VJ, including forcible transfer
and deportation, and/or the commission of such crimes would have been substantially less likely.
The Appeals Chamber first observes in this context that the Trial Chamber found that during the
relevant time period, Lazarevi} did take some measures in response to the commission of crimes
such as murder, rape, and property crimes, including by submitting criminal reports to the
competent authorities, initiating efforts in some instances to investigate alleged crimes, and issuing
orders and instructions to subordinate units regarding the procedures and measures to be taken
against perpetrators of crimes.5511 The Trial Chamber also noted that in April and May 1999, reports
were sent by Pri{tina Corps subordinate units to the Pri{tina Corps Command informing the Corps
Command of actions that had been taken at the brigade level in relation to soldiers suspected of
having committed crimes against civilians, including the filing of criminal reports as well as the
arrest and transfer of such individuals to the competent military judicial authorities.5512
1680. The Appeals Chamber further observes that notably the Trial Chamber found that the
military justice system’s failure to effectively investigate, prosecute, and punish those responsible
for committing serious crimes against the civilian population was due to a combination of both
internal and external factors, the latter being beyond the control of the VJ commanders.5513 With
regard to internal factors, the Appeals Chamber notes the evidence considered by the Trial Chamber
indicating that the office of the military prosecutor was significantly hindered in its attempts to
prosecute serious crimes committed by the Serbian forces during spring 1999.5514 For example, the
Trial Chamber noted the evidence of Lakić Ðorović, a military prosecutor attached to the Belgrade
Military District from 24 March to 20 May 1999, that “in practice, despite the language in the
Constitution on independence and legality, military courts were neither independent nor did they
adjudicate on the basis of law” and that significant pressure and control was exerted over the
military prosecutor’s office by the military security organs under the direction of the state and
military leadership.5515 The Trial Chamber further noted that Ðorović explained that “in a large
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number of cases during the conflict prosecutors were prevented from criminally prosecuting
perpetrators of serious crimes” and that “in practice, the military security organs decided who
would and who would not be prosecuted in cases of the most serious crimes, rather than the military
prosecutors themselves.”5516 Ðorović testified that 1,400 criminal reports, including statements
made concerning murders, disappeared from his office, according to him in an effort by the VJ
security services to cover up the crimes.5517 The Appeals Chamber further notes in this context the
evidence of a meeting in Belgrade on 4 May 1999, attended by inter alia Milosevi}, Milutinovi},
Ojdani}, Pavkovi}, and Luki} to discuss events in Kosovo, following the receipt of Tribunal
Prosecutor Louise Arbour’s letter, noting her concerns about serious breaches of international
humanitarian law, including attacks against the civilian population.5518 At the meeting, “information
was presented that the security forces of the VJ had dealt with numerous cases of violence, killings,
pillage, and other crimes and had arrested several hundred perpetrators whose crimes were a great
danger to the civilian population” and it was concluded that “the work of the military courts had
made the future occurrences of such crime ‘impossible’ as they had already processed many cases
for crimes against the civilian population and handed down a ‘large number’ of sentences between
5 and 20 years imprisonment for these crimes.”5519 As observed by the Trial Chamber, the
information conveyed at this meeting is “inconsistent with official reports on the work of the
military justice system” as “[n]one of these reports indicate that any sentences between 5 and
20 years’ imprisonment had been imposed by the military courts for crimes against civilians by
4 May 1999”.5520 The Appeals Chamber considers this to be a further illustration of the interference
of the state and military leadership in the work of the military justice system.
1681. Furthermore, the Appeals Chamber notes that, as found by the Trial Chamber, the forcible
displacement crimes were committed pursuant to a joint criminal enterprise, planned and
implemented by those in the highest command of the Serbian political and military leadership,
including Milosevi}, who as President of the FRY (and as the “Supreme Commander”) exercised
political control over the VJ, and Pavkovi}, Lazarevi}’s immediate superior and to whom he
reported.5521 Taking into account these circumstances, the Appeals Chamber considers that it is
dismissed challenges to the Trial Chamber’s reliance on the evidence of \orovi} brought by Pavkovi} (see supra,
fn. 4066).
5516
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unclear what degree of effect, if any, additional investigative and punitive measures undertaken by
Lazarevi} at the corps level would have had on the commission of the crimes of forcible transfer
and deportation by members of the VJ.
1682. The Appeals Chamber thus considers that irrespective of any failure on his part to take more
adequate measures to report, investigate, and initiate disciplinary measures, no reasonable trier of
fact could have found beyond reasonable doubt that his omission in this respect had a substantial
effect on the commission of the forcible displacement, i.e. that it would have been substantially less
likely had Lazarevi} taken such further measures. Accordingly, the Appeals Chamber finds that the
Trial Chamber erred in finding that Lazarevi} aided and abetted by omission the commission of
forcible displacement through “his failure to take adequate measures to secure the proper
investigation of serious crimes committed by the VJ”.5522 In light of this conclusion, it is therefore
unnecessary to address Lazarević’s remaining arguments concerning this finding of the Trial
Chamber.5523
1683. Based on the foregoing, the Appeals Chamber therefore grants sub-grounds 3(h) of
Lazarevi}’s appeal to the extent that the Trial Chamber erred in finding that his failure to take
adequate investigative and punitive measures substantially contributed to the commission of the
crimes of forcible transfer and deportation by VJ forces.
(f) Lazarevi}’s inspection of VJ units
1684. The Trial Chamber found that “through his acts and omissions, Lazarevi} provided practical
assistance, encouragement, and moral support to members of the VJ, who were involved in the
commission of forcible transfer and deportation”.5524 The Trial Chamber concluded that Lazarevi}’s
“presence in the field, inspecting VJ units that were involved in the commission of crimes against
Kosovo Albanians, was expressly noted to improve the morale of soldiers.”5525

Priština Corps security department reported on a daily basis to the Priština Corps Commander as well as to the 3rd Army
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(i) Submissions of the parties
1685. Lazarevi} submits that visiting and controlling the VJ units in the field cannot in and of
itself satisfy the actus reus of aiding and abetting deportation and forcible transfer.5526 Lazarevi}
avers that the Trial Chamber misinterpreted his presence in the field, the purpose of which was to
improve the morale of soldiers under heavy bombardment by NATO, not to encourage them to
participate in crimes.5527 He further submits that Kosovo as a geographic whole cannot represent
one crime scene in the legal sense and that, since he was not present at any crime scene, he could
not have encouraged the perpetrators.5528 Lazarevi} finally claims that mere presence at the crime
scene is insufficient, unless it is proven that it had an encouraging effect on the perpetrators.5529
1686. The Prosecution responds that an aider and abettor need not be present at the location of the
crime5530 and argues that, in any event, the Trial Chamber found that Lazarevi} was in
Pri{tina/Prishtina when the campaign of forcible displacement took place.5531 The Prosecution
further submits that regardless of the stated purpose of Lazarevi}’s visits, the Trial Chamber
correctly regarded them “as evidence of moral support and encouragement in all of the troops’
activities, be it in legitimate combat or in the commission of crimes.”5532
(ii) Analysis
1687. The Appeals Chamber recalls that for aiding and abetting liability to arise, “the
encouragement and moral support provided by the accused need not be explicit, and that, in certain
circumstances, even the act of being present at the crime scene (or in its vicinity) as a ‘silent
spectator’ can be construed as tacit approval or encouragement of the crime.”5533 The Appeals
Chamber further recalls that:
In cases where tacit approval or encouragement has been found to be the basis for criminal
responsibility, it has been the authority of the accused combined with his presence on (or very near
to) the crime scene, especially if considered together with his prior conduct, which all together
allow the conclusion that the accused’s conduct amounts to official sanction of the crime and thus
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substantially contributes to it. It follows that encouragement and moral support can only form a
substantial contribution to a crime when the principal perpetrators are aware of it.5534

1688. The Trial Chamber concluded that Lazarevi}’s “presence in the field, inspecting VJ units
that were involved in the commission of crimes against Kosovo Albanians, was expressly noted to
improve the morale of soldiers.”5535 The evidence the Trial Chamber explicitly cited in reaching this
conclusion included two Priština Corps combat reports of 4 and 5 April 1999.5536 These two combat
reports confirmed that a number of Pri{tina Corps units were visited and inspected by Lazarevi} and
that, during these visits, the “combat morale” was assessed and subordinate units were
“inform[ed]”.5537 The combat reports further indicated that “the achieved results” in combat
operations and the “efficient defence and protection” against NATO attacks additionally motivated
the troops and reinforced or strengthened “the combat morale” of the Priština Corps members.5538
The Appeals Chamber observes that, contrary to the Trial Chamber’s finding, the combat reports
contain no recognition of Lazarevi}’s conduct as having improved the morale of soldiers.
1689. The Trial Chamber also considered evidence of Lazarevi}’s inspections of and visits to the
units in the field. However, like the combat reports, this evidence does not indicate that Lazarevi}’s
conduct was construed by the subordinate units as providing encouragement or moral support to the
commission of any crime.5539 The Appeals Chamber considers that it was incumbent upon the Trial
5534
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the Trial Chamber correctly summarized the content of the Combat Report of 4 April 1999.
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See Trial Judgement, vol. 3, paras 840-842, referring, inter alia, to the evidence of Goran Jeftović, 16 Jan 2008,
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“morale boosting event” attended by Lazarevi}, Pavkovi} gave a speech to the units), Exh. P1355, p. 2 (news report
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Chamber to determine whether the VJ units construed Lazarevi}’s presence and inspections as
specifically legitimising or encouraging the commission of the crimes of deportation and forcible
transfer.5540 Nothing in the evidence relied upon by the Trial Chamber supports such an inference.
Accordingly, the Appeals Chamber finds that the Trial Chamber erred in concluding that the only
reasonable inference was that Lazarevi}’s inspection of the Priština Corps units provided
encouragement and moral support to the perpetrators. Lazarevi}’s conduct in this respect could
therefore not be considered as aiding and abetting the commission of deportation and forcible
transfer by the VJ forces.
1690. Based on the foregoing, the Appeals Chamber grants sub-grounds 3(e) and 3(i) of
Lazarevi}’s appeal to the extent that the Trial Chamber erred in finding that his inspection of the VJ
units provided encouragement and moral support to the VJ forces engaging in forcible
displacement.
(g) Impact of the Appeals Chamber’s findings
1691. The Appeals Chamber has overturned the Trial Chamber’s finding that: (i) Lazarevi}’s
inspection of the VJ units provided encouragement and moral support to the VJ forces engaging in
forcible displacement;5541 and (ii) Lazarevi}’s failure to take adequate investigative and punitive
measures substantially contributed to the commission of the crimes of forcible transfer and
deportation by VJ forces.5542 The impact of these findings, if any, on Lazarevi}’s sentence will be
addressed below.5543

on the first front line” during the operations in Kosovo), Vladimir Lazarevi}, 12 Nov 2007, T. 18105 (testifying that he
toured and inspected the 125th and 37th Motorised Brigades on 29 April 1999), 18110-18112 (testifying that he and
Pavkovi} went to inspect the units of the 175th Infantry Brigade on 1 May 1999), Exh. P2026, p. 2 (noting that
Lazarevi} visited the 125th Motorised Brigade on 29 April 1999), Exh. 5D388, pp. 1-2 (noting that Lazarevi} and
Pavkovi} toured some of the units of the 175th Infantry Brigade on 1 May 1999), Dragan Zivanovi}, 18 Jan 2008,
T. 20591-20593 (testifying that Lazarevi} visited and toured the units of 125th Motorised Brigade in the area of
Dečani/Deçan on 29 April 1999), Exh. IC167 (marking made on page 21 of Exhibit P615 by witness Živanović in court
showing Lazarevi}’s location when he visited the units on 29 April 1999). In another document, Exhibit P633, cited by
the Trial Chamber in this regard (see Trial Judgement, vol. 3, para. 840, fn. 2129), Lazarevi} explicitly praises the
results achieved by several of the Priština Corps units that he visited in the field. However, this document is dated
5 March 1999, which is prior to the commission of deportation and forcible transfer by the VJ forces as found by the
Trial Chamber. Thus the Appeals Chamber considers it not relevant to the issue of whether Lazarevi} provided moral
support and encouragement to VJ units that were involved in the commission of crimes against Kosovo Albanians.
5540
See Br|anin Appeal Judgement, paras 277, 281-282.
5541
The Appeals Chamber recalls that it has found that the Trial Chamber erred in finding that Lazarevi}’s issuance of
the Grom 3 order to the Priština Corps units amounted to an act of assistance to the commission of deportation and
forcible transfer by the VJ forces (see supra, para. 1667). However, as discussed previously, this conclusion does not
undermine the Trial Chamber’s main finding that Lazarevi} contributed to the commission of crimes through his
participation in the planning and execution of joint operations in Kosovo throughout the Indictment period (see supra,
para. 1667).
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See supra, sub-section VIII.B.3.(e).
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See infra, sub-section IX.I.
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1692. The Appeals Chamber considers, however, that these errors have no impact on the Trial
Chamber’s finding that Lazarevi} provided practical assistance to members of the VJ involved in
the commission of forcible transfer and deportation and that this had a substantial effect on the
commission of these crimes. In this context, the Appeals Chamber recalls that the Trial Chamber
found that Lazarevi} participated in the planning and execution of the joint operations conducted by
the VJ and thereby substantially contributed to the commission of the crimes by the VJ as such
conduct provided assistance in terms of soldiers on the ground to carry out the acts, organising and
equipping VJ units, and the provision of weaponry, including tanks, to assist these acts.5544 The
Appeals Chamber is satisfied that a reasonable trier of fact could have found that these acts had a
substantial effect on the commission of deportation and forcible transfer.
1693. The Appeals Chamber therefore finds that Lazarevi} has failed to demonstrate that the Trial
Chamber erred in finding that he aided and abetted the crimes of deportation and forcible transfer
through his involvement in the joint operations of the MUP and the VJ in 1999.
4. Alleged errors in finding that Lazarevi} fulfilled the mens rea of aiding and abetting
1694. The Trial Chamber found that, in light of the information Lazarevi} received in 1998 on the
commission of crimes against civilians and civilian property and on the humanitarian catastrophe
resulting partly from the use of excessive force by the VJ and the MUP during their operations,
Lazarevi} was “aware that similar excessive uses of force and forcible displacements were likely to
occur if he ordered the VJ to operate in Kosovo in 1999.”5545
1695. The Trial Chamber found that Lazarevi} was aware of the campaign of forcible
displacement carried out by the VJ and MUP forces throughout Kosovo during the NATO air
campaign in 1999.5546 The Trial Chamber noted that, as the Commander of the Priština Corps,
Lazarevi}: (i) “was present in Kosovo where the campaign was being conducted by his subordinates
acting together with the MUP”; (ii) was present in Priština/Prishtina throughout the period during
which the VJ and the MUP, operating together, forcibly displaced large numbers of Kosovo
Albanians and created an atmosphere of terror; (iii) showed his awareness of the previous forcible
displacement of Kosovo Albanians by Priština Corps members in his orders for the prevention of
mistreatment of the civilian population; (iv) was informed about the massive displacement of the
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Trial Judgement, vol. 3, paras 925-926. See also supra, para. 1667.
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civilian population during VJ operations; and (v) knew of the locations of these operations,
including most of the locations named in the Indictment.5547
1696. The Trial Chamber further found that Lazarevi} was aware of the intentional commission of
deportation and forcible transfer and knew that his conduct assisted in the commission of these
crimes.5548 Consequently, the Trial Chamber concluded that Lazarevi} possessed the requisite mens
rea for aiding and abetting the crimes of deportation and forcible transfer committed by the VJ.5549
1697. Lazarevi} submits that in light of the evidence presented at trial, no reasonable trial chamber
could have concluded that he fulfilled the mens rea of aiding and abetting.5550 He claims in this
respect that he was unaware of: (i) the campaign of forcible displacement;5551 (ii) the state of mind
of the physical or intermediary perpetrators;5552 and (iii) the fact that his conduct assisted in the
commission of the crimes of deportation and forcible transfer.5553
(a) Alleged errors in finding that Lazarevi} was aware that forcible displacement was likely to
occur in 1999
1698. The Trial Chamber found that Lazarevi} was aware of the commission of crimes against
“civilians and civilian property during operations of the VJ and the MUP in 1998” and that “this
had resulted in the displacement of a significant number of civilians.”5554 The Trial Chamber was
satisfied that Lazarevi} was aware of UN Security Council Resolution 1199 expressing serious
concerns over the excessive and indiscriminate use of force by the Serbian security forces and the
VJ, which had resulted in numerous civilian casualties and the displacement of over 230,000
civilians in 1998.5555 It also found that: (i) Lazarevi} closely followed events on the ground in
Kosovo while MUP and VJ forces used excessive and disproportionate force, and was aware of the
existing “humanitarian catastrophe”;5556 (ii) a number of Pri{tina Corps documents indicated
Lazarevi}’s awareness of the commission of crimes in 1998;5557 and (iii) “Lazarevi} discussed the
large number of displaced Kosovo Albanians and their return during meetings of the Joint
Command.”5558 The Trial Chamber concluded that “Lazarevi} was aware that similar excessive uses
5547
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of force and forcible displacements were likely to occur if he ordered the VJ to operate in Kosovo
in 1999.”5559
(i) Submissions of the parties
1699. Lazarevi} contends that his awareness of the commission of crimes in 1998 was not proved
beyond reasonable doubt and therefore he could not have been aware that excessive use of force
and forcible displacement were likely to occur if he ordered the VJ to operate in Kosovo
in 1999.5560 In this respect, he challenges the Trial Chamber’s finding that he was aware of the
commission of crimes against civilians and civilian property during operations conducted by the VJ
and the MUP in 1998 and that these crimes resulted in the displacement of a significant number of
civilians.5561 Lazarevi} argues that no evidence supports the Trial Chamber’s finding that he was
aware of Resolution 1199 as the resolution was never received by the Pri{tina Corps and certainly
not at the Forward Command Post where he was stationed from April 1998 until the end of the
year.5562 He states that during his only contact with OSCE representatives in December 1998 no
crimes committed by the VJ were mentioned.5563
1700. Lazarevi} also avers that the Trial Chamber misinterpreted the minutes of the Joint
Command meetings, arguing that the purpose of the meetings was to discuss measures for the
protection of displaced persons and that no crimes were mentioned at the five meetings which he
attended.5564 Lazarevi} contends that his interventions at these meetings show that he was there
merely to present information concerning the situation on the state border and that he considered the
population to have “temporarily [taken] refuge from the combat operations”.5565 He also refers to
the testimony of Sandra Mitchell that there was no refugee problem prior to 22 March 1999.5566
1701. Lazarevi} submits that the Trial Chamber erred in finding that a number of Pri{tina Corps
orders had a bearing on his awareness of the commission of crimes by the VJ in 1998.5567 He argues
that the orders were either geared towards the prevention of crimes in combat operations or to
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protect international observers and show that he had no knowledge of an approach to combat
operations that would involve the commission of crimes.5568
1702. The Prosecution responds that Lazarevi} challenges isolated findings and ignores that the
Trial Chamber considered the evidence as a whole.5569 It further submits that the Trial Chamber’s
conclusion that Lazarevi} was aware of Resolution 1199 was reasonable in view of the involvement
of VJ troops in the implementation of the October Agreements and Lazarevi}’s position as Chief of
Staff of the Pri{tina Corps.5570 It argues that Lazarevi}’s challenges to the Trial Chamber’s reliance
on the minutes of the Joint Command meetings should be summarily dismissed as he merely offers
a different interpretation of the evidence.5571 Finally, the Prosecution contends that the Pri{tina
Corps orders pertaining to the prevention of crimes indicate Lazarevi}’s knowledge of prior
incidents and that, in this regard, he seeks to re-argue his trial submissions.5572
(ii) Analysis
1703. The Trial Chamber considered that in 1998 Lazarevi} was aware of the humanitarian
catastrophe in Kosovo as described in Resolution 1199.5573 In particular, it relied on Lazarevi}’s
involvement in implementing obligations imposed on the VJ under the October Agreements, which
were expressly based on Resolution 1199.5574 The Trial Chamber was ultimately satisfied that
Lazarevi} was aware of the resolution and its contents.5575
1704. The Appeals Chamber notes that Resolution 1199 expressed the Security Council’s grave
concern for the “excessive and indiscriminate use of force by Serbian security forces and the
Yugoslav Army which have resulted in numerous civilian casualties and […] the displacement of
over 230,000 persons from their homes”.5576 Resolution 1199 also noted “reports of increasing
violations of human rights and of international humanitarian law” and emphasised “the need to
ensure that the rights of all inhabitants of Kosovo are respected.”5577

5568

Lazarevi}’s Appeal Brief, paras 431-432. See also Lazarevi}’s Reply Brief, para. 124. Lazarevi} further submits
that in any case, the alleged crimes committed in 1998 and those committed in 1999 were “not identical in essentials”,
and suggests that with the start of the NATO bombing on 24 March 1999, the circumstances and events in Kosovo
changed greatly (Appeal Hearing, 13 Mar 2013, AT. 428-429). According to Lazarevi}, therefore, his knowledge of
events in 1998 has a limited relevance to the assessment of his mens rea for crimes committed later in 1999 for which
he was convicted (ibid.).
5569
Prosecution’s Response Brief (Lazarevi}), paras 251-252, 262.
5570
Prosecution’s Response Brief (Lazarevi}), paras 258-259.
5571
Prosecution’s Response Brief (Lazarevi}), paras 260-261.
5572
Prosecution’s Response Brief (Lazarevi}), para. 263.
5573
Trial Judgement, vol. 3, para. 923.
5574
Trial Judgement, vol. 3, para. 809.
5575
Trial Judgement, vol. 3, para. 809.
5576
Exh. P456, p. 1. See also Trial Judgement, vol. 3, para. 809.
5577
Exh. P456, p. 2.
687
Case No. IT-05-87-A

23 January 2014

1705. The October Agreements, which were expressly based on Resolution 1199, stipulated, inter
alia, the reduction of the VJ forces and equipment in Kosovo and the introduction of a verification
mission.5578 The VJ was also obliged to provide weekly detailed reports to the KVM.5579 In
addition, liaison units were established in the Pri{tina Corps to facilitate the implementation of the
October Agreements.5580 The Appeals Chamber therefore considers that a reasonable trier of fact
could have concluded that, as Chief of Staff of the Pri{tina Corps in 1998,5581 Lazarevi} was aware
of the Resolution 1199 and its contents.5582 The Appeals Chamber further considers that this
conclusion is reasonable irrespective of whether the resolution itself was distributed within the
Pri{tina Corps. Moreover, the Trial Chamber’s finding that Lazarevi} was aware of the
humanitarian catastrophe in Kosovo was also based on other evidence, including Lazarevi}’s
attendance at the Joint Command meeting on 1 September 1998 in which [ainovi} drew attention to
the “humanitarian catastrophe” in Kosovo.5583
1706. The Appeals Chamber is likewise not persuaded by Lazarevi}’s submission that the Trial
Chamber misinterpreted the Pri{tina Corps Command order of 5 June 1998. This order not only
ordered the prevention of theft of the property of Kosovo Albanians, but also the return of all
property that had been stolen, providing a clear indication that looting had already taken place.5584
Similarly, the Pri{tina Corps Command order of 7 August 1998 recognised that some units had
“overused combat equipment the consequence of which was greater damage to buildings” and that a
large number of houses were destroyed and torched.5585 The order also instructed the return of all
stolen goods.5586
1707. The Trial Chamber expressly considered and rejected Lazarevi}’s explanation that his order
of 10 July 1998 was meant to protect international observers.5587 The order held that VJ units should
not open fire in response to KLA provocations in the presence of international observers and that in
the event that the use of force was required, it must not be excessive.5588 The Trial Chamber
concluded that the order demonstrated that Lazarevi} knew of the risk that the Pri{tina Corps units
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would “over-react” to KLA provocations and thereby commit crimes.5589 The Appeals Chamber
notes that the stated aim of the order was to prevent “units of the Corps from opening uncontrolled
and unnecessary fire at {iptar terrorists” in view of the fact that the KLA were “trying to provoke
units of the VJ to open fire in [the] presence [of international observers] in order to show the world
how much they [were] threatened”.5590 The order made no reference to protecting international
observers from combat fire. Lazarevi}’s argument is therefore without merit.
1708. The Trial Chamber also took into consideration that several joint operations were conducted
in the border area between Albania and Kosovo when Lazarevi} was stationed at the Forward
Command Post and that during those operations the MUP and VJ forces used excessive or
disproportionate force.5591 It also considered that Lazarevi} was present at a meeting on
7 August 1998 in which Samard`i} stated that fighting terrorism by torching was “a disgrace”,5592
and at a Joint Command meeting on 1 September 1998 in which [ainovi} noted the “humanitarian
catastrophe” in Kosovo and emphasised that actions were to be carried out “in a disciplined manner,
in order to avoid arson”.5593 The Trial Chamber also found that Lazarevi} knew about the alleged
involvement of the MUP in the killing of civilians in Gornje Obrinje/Abria e Epërme in
October 19985594 and of the VJ’s use of disproportionate force on 8 January 1999 in
Slapu`ane/Slapuzhan village.5595 The Appeals Chamber considers that Lazarevi} has failed to show
that a reasonable trier of fact could not have relied in part on this evidence in finding that Lazarevi}
was aware that crimes were committed against civilians and civilian property in 1998 and early
1999.5596 In addition, the Trial Chamber considered that the large number of displaced Kosovo
Albanians and their return were discussed during Joint Command meetings in September 1998
which Lazarevi} attended.5597 Irrespective of why Lazarevi} attended these meetings or what he
said there, the information conveyed at these meetings supports the Trial Chamber’s conclusion that
he was aware of the displacement of a significant number of Kosovo Albanians in 1998.5598
5589
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Lazarevi}’s submission that he believed the population had “temporarily [taken] refuge from the
combat operations” merely presents a different interpretation of the evidence without showing any
error on the part of the Trial Chamber.5599
1709. Nonetheless, the Appeals Chamber finds that the Trial Chamber erred in concluding based
on his knowledge of events in 1998 that the only reasonable inference was that Lazarevi} was
aware that forcible displacement was likely to occur if he ordered the VJ to operate in Kosovo
in 1999. In this regard, the Appeals Chamber notes that the Trial Chamber did not find that forcible
displacement took place in 1998,5600 or that Lazarevi} was aware that VJ forces were acting with
the intent to displace the Kosovo Albanian population in the course of their military operations.5601
While the use of excessive and indiscriminate force, killings of civilians, and destruction of
property may be means to displace the population, such acts do not per se mean that the
perpetrators of these acts intended to forcibly displace the population, even if they effect a
movement of the population. The Appeals Chamber therefore considers that, at most, the
information Lazarevi} received in 1998 made him aware of the probability that the VJ forces would
use excessive and indiscriminate force or commit other crimes if ordered to operate in Kosovo
in 1999. However, the Appeals Chamber finds that on the basis of such knowledge alone no
reasonable trier of fact could have concluded that the only reasonable inference was that Lazarevi}
knew of the probability that if ordered to operate in Kosovo in 1999, the VJ forces would act with
the intent to commit deportation and forcible transfer.
1710. In light of the foregoing, the Appeals Chamber dismisses sub-ground 3(b) of Lazarevi}’s
appeal and grants sub-ground 3(i) of Lazarevi}’s appeal to the extent that the Trial Chamber erred
in finding that as of January 1999, he had the requisite mens rea for aiding and abetting the crimes
of deportation and forcible transfer committed by the VJ forces in Kosovo between 24 March and
25 May 1999.
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(b) Alleged errors in finding that Lazarevi} knew of the campaign of forcible displacement
(i) Lazarevi}’s presence in Pri{tina/Prishtina in 1999
1711. The Trial Chamber found that from 24 March 1999 the VJ and the MUP operated together
for some weeks, forcibly displacing large numbers of Kosovo Albanian civilians from
Pri{tina/Prishtina.5602 It further found that Lazarevi} was present in Pri{tina/Prishtina for most of
this period and was therefore aware of the forcible displacement and the atmosphere of terror
created by the VJ and MUP forces.5603 The Trial Chamber was also satisfied that Lazarevi} attended
at least one meeting in Pri{tina/Prishtina while Kosovo Albanians were being forcibly displaced
from the town, and was present at the 1 June 1999 Joint Command meeting at the Grand Hotel.5604
1712. According to Lazarevi}, the Trial Chamber reached its findings on his presence in
Pri{tina/Prishtina and on his awareness of the forcible displacement solely on the basis of his
attendance of two meetings held on 20 April and 1 June 1999.5605 Lazarevi} contends that, contrary
to the Trial Chamber’s finding, he was in the “region of Pri{tina, which means several kilometers
[sic] from Pri{tina”.5606 He also avers that the evidence does not show that on 20 April 1999
Kosovo Albanians were being forcibly displaced from the town of Pri{tina/Prishtina.5607 Finally,
Lazarevi} argues that the Trial Chamber erred in finding that the meeting that took place on
1 June 1999 was a meeting of the Joint Command.5608
1713. The Prosecution responds that the Trial Chamber relied on several pieces of evidence in
finding that Lazarevi} was present in Pri{tina/Prishtina during the relevant period.5609 According to
the Prosecution, Lazarevi}’s claim that the meeting on 1 June 1999 was not a Joint Command
meeting should be summarily dismissed since it is irrelevant to the question of whether he was
present in the town.5610 The Prosecution also submits that Lazarevi} fails to explain why the Trial
Chamber erred in concluding that he was aware of the crimes committed in Pri{tina/Prishtina.5611
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1714. The Trial Chamber found that “Lazarevi} was primarily located in and around
Pri{tina/Prishtina during the NATO air campaign.”5612 The Trial Chamber noted that the Pri{tina
Corps Command was located in 1999 in Pri{tina/Prishtina town and that, on 30 March 1999,
Lazarevi} ordered members of the Pri{tina Corps Command to be located “in the general area of the
Pri{tina municipality, the Municipal Court and the premises of the [Pri{tina Corps] Command
including the Grand Hotel”.5613 The Trial Chamber also considered evidence that Lazarevi} was
present at the Pri{tina Corps Command at the Grand Hotel in Pri{tina/Prishtina town “almost every
day” and that, together with his team, he “moved constantly” between the Pri{tina Corps main
Command Post, its Rear Command Post, the Forward Command Post, and several Command
Groups throughout Kosovo.5614 The evidence cited by Lazarevi} is consistent with the Trial
Chamber’s finding that he was “primarily located in and around Pri{tina/Prishtina”.5615
1715. The Trial Chamber considered evidence showing that “Kosovo Albanians were expelled
from Pri{tina/Prishtina town beginning on 24 March 1999”5616 and that thousands of Kosovo
Albanians left their homes in Pri{tina/Prishtina either as the result of direct eviction or due to the
prevailing atmosphere of fear caused by the organised actions of the VJ and the MUP “in the days
and weeks following the start of the airstrikes”.5617 Thus, irrespective of whether any specific acts of
deportation or forcible transfer occurred at the time of the 20 April 1999 meeting, the Trial
Chamber reasonably found that Lazarevi} was regularly present in Pri{tina/Prishtina during the
period of the NATO air campaign when the crimes of deportation and forcible transfer were taking
place.5618 Consequently, the Appeals Chamber finds no error in the Trial Chamber’s finding that
due to his presence, Lazarevi} was aware of the forcible displacement and the atmosphere of terror
created by the VJ and MUP forces.
1716. Finally, with respect to Lazarevi}’s claim that the Trial Chamber erred in finding that the
meeting on 1 June 1999 in the Grand Hotel was one of the Joint Command, the Appeals Chamber
considers that the alleged error is irrelevant to the issue of Lazarevi}’s presence in Pri{tina/Prishtina
town on this date, which he does not appear to dispute.
1717. In light of the above, the Appeals Chamber dismisses sub-ground 3(e) of Lazarevi}’s appeal.
5612
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(ii) Lazarevi}’s knowledge of crimes committed in 1999
1718. The Trial Chamber concluded that Lazarevi} knew of the campaign of terror, violence, and
forcible displacement carried out by the VJ and MUP forces against Kosovo Albanians in 1999.5619
It found that Lazarevi} was aware of specific crimes committed by members of Pri{tina Corps units,
serious violent acts committed by MUP members against Kosovo Albanians, and the widespread
forcible displacement of the Kosovo Albanian population in 1999, which was at least in part due to
the actions of the VJ.5620
1719. The Trial Chamber relied, inter alia, on: (i) reports sent by subordinate units to the Pri{tina
Corps Command on the commission of crimes by VJ members;5621 (ii) combat reports on the
massive displacement of the Kosovo Albanian population as well as documents issued by the
Pri{tina Corps Command and its subordinate units pertaining to measures undertaken regarding
civilians;5622 (iii) a warning of 25 April 1999 by Ljubiša Dikovi} that the Pri{tina Corps was using
excessive tactics during operations in and around Kosmač and Čičavica/Qiqavica;5623
(iv) Drewienkiewicz’s press statement reporting that VJ and MUP forces were responsible for the
deportation of the Kosovo Albanian population in early April 1999;5624 (v) Lazarevi}’s awareness
that the operation in the Reka/Caragoj valley in the end of April 1999 involved forcible
displacement of the civilian population;5625 and (vi) “Lazarevi}’s attempt to prevent the
mistreatment of Kosovo Albanians by VJ members”.5626 The Trial Chamber further noted evidence
that orders for the expulsion of Kosovo Albanians, and related reports, were not written but given
orally.5627
1720. Lazarevi} challenges the Trial Chamber’s evaluation of this evidence. The Appeals
Chamber will address his submissions in turn.

a. Reports on the commission of crimes sent by subordinate units
1721. The Trial Chamber considered evidence showing that in 1999, the reporting system within
the Pri{tina Corps did not always work well and that reports were not being received as often as
they should have been.5628 It concluded, however, that despite some disruptions, communications
5619
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continued to function, allowing the continued operation of the Pri{tina Corps Command system.5629
The Trial Chamber further found that several documents sent by subordinate units to the Pri{tina
Corps Command informed Lazarevi} about crimes committed by members of Pri{tina Corps units
and noted that while these documents indicated that measures had been taken against the
perpetrators of crimes, they did not provide details on the measures taken.5630
1722. Lazarevi} argues that the Trial Chamber erred in finding that throughout the NATO air
campaign the Pri{tina Corps Command functioned continuously. According to Lazarevi}, the
evidence shows that, on occasion, “commanding and communication were blocked for a period of
several days.”5631 He further avers that the Trial Chamber misinterpreted the fact that reports sent to
the Pri{tina Corps Command did not provide details on the measures taken against the perpetrators
of crimes.5632 In support of his submission, Lazarevi} refers to the evidence of Aleksandar
Vasiljevi} that it was not necessary for the combat reports to be detailed.5633 He maintains that the
lack of prosecutions shows that he did not know that forcible displacement was taking place5634 and
that his mere knowledge that individual members of the Pri{tina Corps had committed criminal
offences does not prove that he was aware of a widespread and systematic campaign of forcible
displacement.5635
1723. The Prosecution responds that the evidence upon which Lazarevi} seeks to rely as to the
difficulties and partial breakdown of communications does not contradict the Trial Chamber’s
finding that the Pri{tina Corps Command functioned continuously.5636 The Prosecution contends
that it is irrelevant whether the reports of the Pri{tina Corps included details of measures taken
against the perpetrators of crimes.5637 In addition, the Prosecution claims that Lazarevi}
misrepresents Vasiljevi}’s testimony.5638
1724. The Trial Chamber took into account evidence that “there were some disruptions in the
communications system” within the Pri{tina Corps Command.5639 The evidence cited by Lazarevi}
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does not undermine this finding or show that the communication problems had the effect of actually
halting the function of the Pri{tina Corps Command.5640
1725. The Trial Chamber also noted that the combat reports lacked details on measures taken
against the perpetrators of crimes.5641 The Appeals Chamber observes that there is no indication that
the Trial Chamber placed undue weight on this aspect of the evidence. Rather, the Trial Chamber
relied on the combat reports to find that Lazarevi} was aware of the commission of crimes by his
subordinates, including rape and looting.5642
1726. The Appeals Chamber also finds unpersuasive Lazarevi}’s arguments regarding his
knowledge of individual incidents of crimes and the lack of criminal prosecutions. The Trial
Chamber considered Lazarevi}’s knowledge of instances of crimes, such as looting, theft, and rape
committed by the VJ forces5643 and murder, rape, and looting committed by MUP members5644 in
conjunction with his awareness of the massive displacement of the Kosovo Albanian population,5645
including of the forcible displacement carried out during the Reka/Caragoj valley operation on
27 and 28 April 1999.5646 The Trial Chamber also found that Lazarevi} was aware of the situation
5640
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in Kosovo as he was primarily located in and around Pri{tina/Prishtina while the campaign of
forcible displacement was being carried out and frequently travelled to inspect his subordinate units
in the field.5647 Lazarevi}’s submission that the Trial Chamber only relied on his knowledge that
individual members of the Pri{tina Corps had committed criminal offences to infer his knowledge
of the campaign of forcible displacement is therefore without merit.

b. Lazarevi}’s awareness that the operation in the Reka/Caragoj valley involved
forcible displacement
1727. The Trial Chamber found that the joint VJ and MUP operation in the Reka/Caragoj valley
on 27 and 28 April 1999 “was an organised operation primarily designed to displace the Kosovo
Albanian civilian population down the valley.”5648 It further found that Lazarevi} was aware that the
operation involved the forcible displacement of the civilian population.5649 In reaching these
conclusions, the Trial Chamber relied on K73’s testimony that the expulsion of Kosovo Albanians
during the operation was carried out pursuant to orders5650 as well as on K90’s evidence that such
orders would have been approved at a higher level than that of a brigade commander, such as
Bo`idar Deli}.5651 The Trial Chamber noted that Lazarevi} was Deli}’s immediate supervisor.5652 It
also considered that Dragan @ivanovi}, who was involved in the operation, testified that he had
reported to Lazarevi} about the operation the following day.5653 The Trial Chamber further noted
the evidence of Sa{a Anti}, a Commander in the 52nd Military Police Battalion of the VJ,5654 on an
unrelated military action that “‘it would be insane to think that even a chief of security would issue
an order to a unit without approval and without the knowledge of the corps commander’”.5655
1728. Lazarevi} claims that the Trial Chamber misinterpreted the testimonies of K73 and K90 and
consequently erred in finding that he was aware that the operation in the Reka/Caragoj valley
involved the forcible displacement of the civilian population.5656 Lazarevi} further seeks to rely on
the evidence of K73 that Lazarevi} was a professional and honourable military commander.5657
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1729. The Prosecution responds that Lazarevi}’s argument should be summarily dismissed as he
fails to show that the Trial Chamber erred in relying on the evidence of K90 and K73.5658 It further
submits that Lazarevi}’s reference to K73’s evidence that he was an honourable soldier is irrelevant
to the assessment of whether he knew that the VJ forcibly displaced Kosovo Albanian civilians.5659
1730. Lazarevi} merely claims that the Trial Chamber misinterpreted the evidence of K90 without
identifying any specific error in the Trial Chamber’s evaluation. The Appeals Chamber recalls that
it has already dismissed Lazarevi}’s general challenge to the Trial Chamber’s reliance on the
evidence of K90.5660 Similarly, Lazarevi} has failed to point to any specific error in relation to the
Trial Chamber’s evaluation of the evidence of K73. As to the testimony of K73 concerning the
general professionalism of Lazarevi} as a military commander, the Appeals Chamber considers it to
be irrelevant to the question of whether Lazarevi} was aware that the operation in the Reka/Caragoj
valley involved forcible displacement. Lazarevi}’s arguments are therefore dismissed.

c. Dikovi}’s warning
1731. The Trial Chamber noted that on 25 April 1999, Ljubiša Diković, the commander of the
37th Motorised Brigade,5661 “warned Lazarević […] that the Priština Corps was using excessive
tactics which did not make military sense in operations in and around Kosmač and
Čičavica/Qiqavica.”5662 Lazarevi} avers that the Trial Chamber erroneously relied on Dikovi}’s
warning which concerned only combat action against the KLA and did not refer to the moving of
civilians.5663 The Prosecution responds that the Appeals Chamber should summarily dismiss
Lazarevi}’s argument since “he merely seeks to substitute his own evaluation of the evidence for
that of the Trial Chamber.”5664
1732. The Appeals Chamber notes that Diković’s report does not suggest that the operations in
and around Kosmač and Čičavica/Qiqavica resulted in the movement of civilians.5665 Consequently,
the Appeals Chamber finds that the Trial Chamber erred to the extent it relied on this report in
finding that Lazarevi} was aware of the forcible displacement of the Kosovo Albanian population.
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d. Drewienkiewicz’s press statement
1733. The Trial Chamber found that in early 1999 Lazarevi} was alerted by the international
community to the forcible displacement of the Kosovo Albanian population through the press
statement of Karol John Drewienkiewicz,5666 former Kosovo Verification Mission Chief of
Operations and Deputy Head of Mission.5667
1734. Lazarevi} disputes the Trial Chamber’s finding, arguing that the evidence cited by the Trial
Chamber does not support the conclusion that he was aware of Drewenkiewicz’s press
statement.5668 In response, the Prosecution contends that the Trial Chamber’s conclusion was
correct, given the general subject-matter of the press statement and that such information would
have been reported to Lazarevi}. The Prosecution also asserts that some of the crimes referred to in
the press release were committed in Pri{tina/Prishtina where Lazarevi} was located and contends
that Drewienkiewicz was well known to the FRY and Serbian authorities.5669
1735. In concluding that Lazarević was made aware of Drewenkiewicz’s press statement, the Trial
Chamber reasoned that:
Drewienkiewicz’s press release reported large numbers of displaced Kosovo Albanians arriving at
the borders, and conveyed reports of widespread atrocities committed by the VJ and MUP,
including deportation. As described in Section VI.A, the Priština Corps had an intelligence
department, responsible for reporting such information to the Commander. Furthermore, the press
release specifically referred to the systematic looting and forcible removal of Kosovo Albanians
from Priština/Prishtina, where Lazarević was located during the conflict. Given the subject matter
of Drewienkiewicz’s press release and his notoriety to the FRY and Serbian authorities, the
Chamber is satisfied that Lazarević was made aware of this report at the start of April 1999.5670

1736. The Trial Chamber considered evidence that the Pri{tina Corps Staff consisted of various
specialised departments or sections, including “Intelligence”.5671 However, the Trial Chamber did
not determine the scope of the department’s duties and functions. Nor does the evidence to which it
referred substantiate its conclusion that Drewenkiewicz’s press statement would have fallen within
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the scope of the intelligence information usually gathered and reported to Lazarevi}. Absent such
evidence, the Appeals Chamber considers that the subject matter of the press statement and
Drewienkiewicz’s notoriety were insufficient for a reasonable trier of fact to conclude that the only
reasonable inference from the evidence was that Lazarevi} was made aware of Drewienkiewicz’s
press statement. Nor is the Appeals Chamber persuaded by the Prosecution’s submission that due to
his presence in Pri{tina/Prishtina Lazarevi} would have been aware of the press statement.
Accordingly, the Appeals Chamber finds that the Trial Chamber erred in relying on
Drewienkiewicz’s press statement to infer that Lazarevi} knew of the commission of crimes by the
VJ forces.

e. Alleged error in finding that orders for forcible displacement were given orally
1737. The Trial Chamber noted that orders for the expulsion of Kosovo Albanians were issued
orally.5672 It added that “[i]t is consistent with this that a review of several combat reports from
subordinate units did not include information regarding crimes and the widespread forcible
displacement of Kosovo Albanians”.5673
1738. Lazarevi} contends that the Trial Chamber’s finding that orders for the expulsion of Kosovo
Albanians and reports thereabout were given orally is not supported by the evidence.5674 He claims
that the lack of such reports cannot support the conclusion that orders were given orally.5675 In
support of his submission, Lazarevi} seeks to rely on orders prohibiting criminal conduct and on the
testimony of Zlatomir Pe{i} that Lazarevi} never issued an illegal order.5676
1739. The Prosecution responds that Lazarevi}’s arguments should be summarily dismissed as he
seeks to substitute his own evaluation of the evidence for that of the Trial Chamber and merely
challenges the Trial Chamber’s failure to rely on Pe{i}’s testimony.5677
1740. The Trial Chamber found that orders for the expulsion of Kosovo Albanians were issued
orally based on K90’s statement that his unit was ordered to expel Kosovo Albanians from their
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villages and that “there were never any written orders for these types of taskings [sic]”.5678 K90
further stated that “a commander would not order the expulsion of innocent Albanian civilians in a
written order but rather pass the order down verbally.”5679 The Trial Chamber also noted that, in his
testimony, K90 stated that although he was never ordered to expel villagers, “if you’re clearing up a
village, you’re expelling these people”.5680 The Trial Chamber found K90 “generally credible and
reliable on the issues from his witness statement that he re-confirmed in his oral evidence.”5681 The
Trial Chamber further considered that the fact that orders for forcible displacement were given
orally was consistent with the absence of information on forcible displacement in combat reports
from subordinate units.5682 The Appeals Chamber considers that Lazarevi} merely seeks to rely on a
different interpretation of the evidence without showing that the Trial Chamber’s reliance on K90’s
evidence was unreasonable.
1741. Furthermore, Lazarevi}’s reliance on Pe{i}’s testimony that he had never received an illegal
order from Lazarevi} is unpersuasive. The Appeals Chamber considers that Lazarevi} has failed to
show the relevance of this evidence to his conviction. In this regard, the Appeals Chamber recalls
that Lazarevi} was convicted for aiding and abetting, not ordering, the crimes of deportation and
forcible transfer committed by the VJ.5683 Lazarevi}’s submission in this regard is dismissed.

f. Alleged error in finding that Lazarevi}’s attempt to prevent the mistreatment
of Kosovo Albanians showed knowledge of forcible displacement
1742. The Trial Chamber considered that, in addition to the evidence showing Lazarevi}’s
knowledge of various crimes committed by the VJ and the MUP, “Lazarević’s attempt to prevent
the mistreatment of Kosovo Albanians by VJ members, shows that he was aware of the VJ and
MUP forcibly displacing Kosovo Albanian civilians, and also aware that this sometimes occurred
during VJ operations against the KLA and in places where NATO was bombing VJ and MUP
targets”.5684
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1743. Lazarevi} claims that no reasonable trier of fact could have inferred from his attempts to
prevent the mistreatment of civilians that he knew of the campaign of forcible displacement.5685
1744. The Trial Chamber did not specify what it meant by Lazarevi}’s attempt to prevent the
mistreatment of Kosovo Albanians by VJ members.5686 The Appeals Chamber notes the Trial
Chamber’s finding that “[t]he orders issued by the Pri{tina Corps Command prohibiting acts of
looting and other forms of crime constitute further evidence that Lazarevi} knew that such crimes
were being committed during combat operations.”5687 Of the evidence referred to by the Trial
Chamber in this regard, the orders of 20 and 24 April 1999 originate from the Military District
Command, not the Pri{tina Corps Command, and hence are not of direct relevance.5688 The Pri{tina
Corps Command order of 22 April 1999 contains no reference to crimes5689 and the orders of
29 April and 7 May 1999 refer to the “frequent occurrence” or “daily occurrence” of “unsoldierly”
behaviour on the part of some VJ members, without specifying what is meant by such
behaviour.5690
1745. The Trial Chamber also considered Pri{tina Corps Command orders dated 1 April and
6 May 1999, ordering the prevention of torching of houses and buildings, looting and theft, and
“mistreatment and persecution” of civilians.5691 The Appeals Chamber notes that while these
documents indicate that Lazarevi} was aware of the previous commission of such crimes and
mistreatment, this evidence is insufficient in itself to support the Trial Chamber’s conclusion that
Lazarevi} was aware of the forcible displacement of Kosovo Albanian civilians. The Trial Chamber
also considered Lazarevi}’s orders of 16 April, 19 April, 22 April, 23 April, and 2 May 1999
pertaining to the relocation, protection, and return of civilians.5692 The Trial Chamber specifically
found that in his order of 23 April 1999, Lazarevi} indicated that he was aware of the previous
forcible displacement of Kosovo Albanians by members of the Pri{tina Corps.5693 The Appeals
Chamber notes that the order required the commanders of the brigades to “[t]ake in, accommodate
and protect the civilian population” and “[p]revent any misconduct, especially in the lower
command structure with regard to the civilian population (banning return to inhabited places and so
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on)”.5694 However, there is no explicit recognition of past forcible displacement in the order.
Similarly, Lazarevi}’s orders of 16 April, 19 April, 22 April, and 2 May 1999 indicate that he was
aware of the displacement of civilians, but contain no acknowledgment of the commission of
crimes, including forcible displacement.5695
1746. The Appeals Chamber however recalls that the Trial Chamber did not rely on these orders
alone, or in isolation, to find that Lazarevi} was aware of the forcible displacement carried out by
the VJ and MUP forces. Rather, the Trial Chamber considered this evidence in conjunction with
other evidence demonstrating his knowledge of the campaign of terror, violence, and forcible
displacement. Such other evidence showed, inter alia, that: (i) Lazarevi} was present on the ground
in Kosovo throughout the relevant period, including in Pri{tina town during part of the period when
residents of the town were being forcibly removed; and (ii) he was informed in reports from his
subordinate units of the commission of crimes during operations as well as the massive
displacement of the civilian population and that this was due in part to fear of the VJ and MUP.5696
In these circumstances, the Appeals Chamber considers that Lazarevi} has failed to show that the
Trial Chamber erred in considering his orders for the prevention of crimes and mistreatment of
Kosovo Albanian civilians as further evidence supporting the conclusion that he was aware of the
forcible displacement committed by the VJ and the MUP.

g. Reports from subordinate units on measures in relation to the civilian
population
1747. The Trial Chamber found that reports “pertaining to the measures undertaken regarding
civilians” sent by subordinate units to the Pri{tina Corps Command demonstrated that Lazarevi}
was aware of the massive displacement of the civilian population.5697 It also found that some reports
indicated the compliance of subordinate units with Pri{tina Corps Command orders pertaining to the
relocation, protection, and return of civilians in certain areas in Kosovo.5698 The Trial Chamber
concluded, however, that none of these reports related to the sites where it has been proved that
forcible displacement was committed by the VJ.5699
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1748. Lazarevi} contends that the reports he received showed that Kosovo Albanians left the zone
of combat operations for reasons which were legitimate under international humanitarian law.5700
He argues that the information he received indicated that civilians were being moved as a result of
KLA actions or to avoid combat operations or NATO bombing5701 and claims that the involvement
of the VJ in the movement was in fact a legitimate effort to protect civilians and channel them into
safe areas.5702 Lazarevi} submits that the lack of reporting on the expulsion of the civilian
population indicates that he was unaware of its occurrence.5703
1749. The Prosecution responds that Lazarevi}’s challenges should be summarily dismissed since
“he merely seeks to substitute his own evaluation of the evidence without showing any error” on the
part of the Trial Chamber.5704 It adds that the Trial Chamber specifically rejected the contention that
civilians were merely fleeing the zone of combat.5705
1750. The Trial Chamber relied, inter alia, on: (i) a combat report from the 37th Motorised Brigade
stating that the unit expected to encounter shelters with several thousand civilian refugees and
requesting instructions on how to deal with the situation;5706 (ii) a combat report from the
252nd Armoured Brigade stating that aid had been distributed to refugees;5707 (iii) a combat report
from the 252nd Armoured Brigade stating that between 2,000 and 3,000 refugees had been
discovered and that the KLA were using civilians as human shields;5708 (iv) a combat report from
the 211th Armoured Brigade requesting the provision of humanitarian aid to refugees;5709 (v) a
combat report from the 52nd Mixed Artillery Brigade stating that there were many civilians in
Gnjilane and that there were “no sectors available to put up civilians”;5710 (vi) a combat report from
the 354th Infantry Brigade stating that approximately 50,000 refugees had been relocated;5711 and
(vii) a combat report from the 354th Infantry Brigade stating that about 15,000 refugees had been
accommodated.5712 In view of this evidence, the Appeals Chamber finds that the Trial Chamber did
not err in finding that Lazarevi} was aware of the massive displacement of the civilian population
in 1999.
5700
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1751. The Trial Chamber further referred to a combat report of 3 April 1999 by the
549th Motorised Brigade Command stating that from 24 March to 2 April 1999, over
300,0000 Kosovo Albanians had crossed the border into Albania and that this was at least in part
due to fear of the VJ and the MUP.5713 The report also stated that Kosovo Albanians were not
fearful of the VJ when it was acting alone.5714 The Appeals Chamber considers that a reasonable
trier of fact could have relied on this evidence in finding that Lazarevi} was aware of the massive
displacement of the Kosovo Albanian population in 1999 and that it was at least in part due to the
joint actions of the VJ and the MUP.5715
1752. In challenging the Trial Chamber’s conclusion that he was aware of the campaign of
forcible displacement, Lazarevi} further seeks to rely on the Trial Chamber’s finding that some
reports indicated the compliance of subordinate units with Pri{tina Corps Command orders
pertaining to the relocation, protection, and return of civilians in certain areas in Kosovo.5716
However, the Trial Chamber found that such reports did not relate to the sites where forcible
displacement had been committed by the VJ.5717 Lazarevi} has failed to demonstrate that the Trial
Chamber erred in this regard.
1753. The Trial Chamber further considered the fact that VJ combat reports did not expressly refer
to the forcible displacement of the Kosovo Albanian population in certain locations.5718 The Trial
Chamber noted that this was consistent with evidence showing that orders for the expulsion of
Kosovo Albanians were not written, but were provided orally.5719 It also considered that the reports
sent by the 125th Motorised Brigade on the joint VJ and MUP operation in the Reka/Caragoj valley
did not report any crimes, although the evidence demonstrated the widespread forcible displacement
of the Kosovo Albanian population there,5720 and that Lazarevi} was aware thereof.5721 The Appeals
Chamber finds that in these circumstances, a reasonable trier of fact could have concluded that the
absence of information in combat reports on forcible displacements in some of the crime sites
where VJ operations had taken place did not raise any doubt as to Lazarevi}’s knowledge of the
campaign of forcible displacement.5722 Lazarevi}’s arguments are thus dismissed.
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(iii) Conclusion
1754. The Appeals Chamber finds that in concluding that Lazarevi} was aware of the VJ and the
MUP forcibly displacing Kosovo Albanian civilians in 1999, the Trial Chamber erred in relying on
Dikovi}’s warning and Drewienkiewicz’s press statement. Accordingly, the Appeals Chamber
grants sub-grounds 3(f) and 3(i) of Lazarevi}’s appeal in relevant part.
1755. The Appeals Chamber observes, however, that in concluding that Lazarevi} was aware of
the campaign of terror, violence, and forcible displacement, the Trial Chamber considered further
evidence, such as: (i) Lazarevi}’s presence in Kosovo and particularly in Pri{tina/Prishtina for most
of the time the forcible displacement of the Kosovo Albanian population was taking place;5723
(ii) Lazarevi}’s awareness of the massive scale of the displacement of the civilian population in the
course of VJ operations in 1999 and that this displacement was due in part to fear of the VJ and the
MUP;5724 (iii) Lazarevi}’s knowledge of the locations of the VJ operations, including at most of the
locations named in the Indictment as well as his specific knowledge that the Reka/Caragoj valley
operation in late April involved forcible displacement of the civilian population;5725 (iv) Lazarevi}’s
awareness of the commission of serious crimes against Kosovo Albanian civilians during operations
as reported to him by his subordinate units;5726 and (v) Lazarevi}’s orders to his units for the
prevention of crimes and mistreatment of Kosovo Albanians civilians.5727 Consequently, the
Appeals Chamber finds that, notwithstanding the Trial Chamber’s factual errors, a reasonable trier
of fact could have concluded that the only reasonable inference from the evidence is that, as of
24 March 1999 when the first crimes in Pri{tina/Prishtina took place, Lazarevi} was aware of the
campaign of terror, violence, and forcible displacement carried out by VJ and MUP forces against
the Kosovo Albanian population. Therefore, the Appeals Chamber dismisses the relevant parts of
sub-grounds 3(f) and 3(h)-(i) of Lazarevi}’s appeal.
(c) Lazarevi}’s orders for the protection of civilians
1756. The Trial Chamber considered a number of orders issued by Lazarevi} pertaining to the
relocation, protection, and return of civilians. It noted that “although these measures show that
Lazarević was aware of the widespread relocation of the Kosovo Albanian population by VJ forces,

5723

See Trial Judgement, vol. 3, paras 836-842, 924, and references therein. See also supra, sub-section VIII.B.4.(b)(i).
See Trial Judgement, vol. 3, paras 849-851, 924, fn. 2165, referring, inter alia, to Exh. P2046, Exh. 5D499, p. 3,
Exh. 5D885, p. 1, Exh. 5D973.
5725
Trial Judgement, vol. 3, paras 854, 856-857, 924, and references therein. See also supra, sub-sections VI.B.5.(b)
and VIII.B.4.(b)(ii)b.
5726
Trial Judgement, vol. 3, paras 847-848, 860-861, and references therein.
5727
Trial Judgement, vol. 3, paras 846, 851, 860-861, and references therein.
5724

705
Case No. IT-05-87-A

23 January 2014

they also indicate that he attempted to have this done in a non-violent way, without abuses of the
displaced people.”5728
1757. Lazarevi} argues that the Trial Chamber reached contradictory findings by stating that he
attempted to use VJ forces to relocate the Kosovo Albanian civilians in a non-violent way and that
he also aided and abetted their deportation and forcible transfer.5729 In this regard, Lazarevi} refers
to his orders of 1 April, 16 April, 19 April, 22 April, 23 April, 2 May, 6 May, and 25 May 1999 as
examples of the special provisions he made to protect the civilian population, enable their return,
and prevent crimes against civilians during operations.5730 He also cites a number of documents,
which he claims demonstrate that subordinate units followed these orders.5731
1758. The Prosecution responds that the Trial Chamber correctly placed limited weight on
Lazarevi}’s orders for the protection of civilians.5732 It further claims that the Trial Chamber’s
finding that Lazarevi} attempted to relocate civilians in a non-violent manner “does not relate to the
forcible character of the displacements per se but to additional abuses of the people that
accompanied their expulsion.”5733
1759. The Appeals Chamber notes that the Trial Chamber specifically referred to Lazarevi}’s
orders of 16 April, 19 April, 22 April, 23 April, and 2 May 1999 pertaining to the relocation,
protection, and return of civilians.5734 The Trial Chamber also referred to Lazarevi}’s orders of
1 April and 6 May 1999 prohibiting acts of looting and other forms of crimes.5735 The Trial
Chamber further addressed a number of reports from subordinate units to the Pri{tina Corps
Command showing that, in some parts of Kosovo, the units complied with orders for the protection
of civilians.5736 It noted, however, that none of the reports on the large number of displaced Kosovo
Albanians and the VJ involvement in their movement and care related to the locations where
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forcible displacement had taken place.5737 Lazarevi} repeats verbatim his trial submissions without
showing that the Trial Chamber failed to consider the relevant evidence.5738
1760. The Appeals Chamber further finds unpersuasive Lazarevi}’s contention that the Trial
Chamber reached contradictory findings by stating that he attempted to use VJ forces to relocate the
Kosovo Albanian civilians in a non-violent way and that he also aided and abetted their forcible
displacement.5739 The Appeals Chamber recalls that an aider and abettor need not possess the intent
to further the crime but only knowledge that his acts or omissions assist the commission of such
crime.5740 The Trial Chamber found it significant that, despite the orders to protect civilians in
combat areas, Lazarevi} continued to order joint VJ and MUP operations in Kosovo and VJ units
continued to be involved in the forcible displacement of Kosovo Albanian civilians.5741 The
Appeals Chamber has found no error in the Trial Chamber’s conclusion that Lazarevi} was aware
of the widespread forcible displacement of Kosovo Albanians and that this was at least in part due
to the actions of the VJ. Moreover, none of the reports from subordinate units complying with
Lazarevi}’s orders for the protection of the civilian population related to the locations where
forcible displacement had taken place.5742 In light of these considerations, the Appeals Chamber
finds that a reasonable trier of fact could have relied on Lazarevi}’s orders in relation to the
protection of civilians in a limited manner and finds no contradiction in the Trial Chamber’s
findings in this regard.5743 The Appeals Chamber therefore dismisses Lazarevi}’s arguments.
(d) Whether Lazarevi} knew that his conduct assisted forcible displacement
1761. Lazarevi} argues that he attended only a small number of Joint Command meetings and
always insisted that the international community be informed about the situation on the ground in
Kosovo and that of the civilian population.5744 Consequently, Lazarevi} maintains that he was not
aware that his acts or omissions were assisting in the commission of crimes by the members of the
Joint Command, who were also found to be JCE members.5745 The Prosecution responds that
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Lazarevi}’s argument fails to address the Trial Chambers finding that he knew of the crimes
committed by the VJ and the MUP and that he assisted in the commission of those crimes.5746
1762. The Appeals Chamber finds Lazarevi}’s argument unpersuasive. Lazarevi}’s submissions in
this respect fail to address the large evidentiary basis considered by the Trial Chamber and its
reasoning in finding that he was aware that the VJ forcibly displaced Kosovo Albanian civilians
during operations against the KLA and that consequently he was aware that his conduct enabling
the forces to engage in such operations thereby assisted the commission of forcible
displacement.5747 It was this knowledge, together with the provision of assistance to members of the
VJ who were involved in the commission of forcible transfer and deportation, that led the Trial
Chamber to conclude that Lazarevi} knew that his conduct contributed to the commission of crimes.
Moreover, the Trial Chamber’s reasoning does not suggest that Lazarevi}’s knowledge that his
conduct assisted in the commission of crimes by the VJ was limited to members of the VJ who were
also found to be JCE members.
1763. In light of the foregoing, the Appeals Chamber dismisses sub-ground 3(i) of Lazarevi}’s
appeal in relevant part.5748
(e) Conclusion
1764. In view of the above considerations, the Appeals Chamber finds that Lazarevi} has failed to
demonstrate that the Trial Chamber erred in finding that he was aware of the commission of the
crimes of forcible transfer and deportation by the VJ and that he knew that his conduct assisted the
commission of these crimes.
5. Conclusion
1765. For the foregoing reasons, the Appeals Chamber concludes that Lazarevi} has failed to
demonstrate that the Trial Chamber erred in finding him responsible for aiding and abetting,
pursuant to Article 7(1) of the Statute, the crimes of deportation and inhumane acts (forcible
transfer) (under Counts 1 and 2 of the Indictment). Accordingly, the Appeals Chamber upholds his
convictions in this regard, except for his convictions for the crimes committed in Kačanik/Kaçanik
town, Turi}evac/Turiçec village, and Tu{ilje/Tushila. The Appeals Chamber recalls in this respect
that it has found that the Trial Chamber erred in concluding that the VJ forcibly displaced Kosovo
Albanians from Kačanik/Kaçanik town and Turi}evac/Turiçec village.5749 The Appeals Chamber
5746
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has also found that Lazarevi} suffered prejudice due to the omission of the incident in
Tušilje/Tushila from the Indictment and the resulting lack of notice.5750
1766. The Appeals Chamber further recalls that it has found that the Trial Chamber erred in failing
to apply its own factual findings that the VJ was involved in the commission of the crimes of
deportation and inhumane acts (forcible transfer) in villages in Kosovska Mitrovica/Mitrovica,
Prizren, and Uroševac/Ferizaj municipalities, and consequently acquitting Lazarevi} of aiding and
abetting these crimes.5751 However, in the circumstances of the present case, the Appeals Chamber,
Judge Ramaroson dissenting, declines to enter new convictions on appeal in relation to the forcible
displacement committed in these three locations.5752
C. Alleged errors in acquitting Lazarevi} of aiding and abetting murder
1. Introduction
1767. The Trial Chamber found that “[w]hile forcible displacements were part of the VJ and MUP
organised campaign”, it was not satisfied that “killings […] were intended aims of this
campaign.”5753 For this reason, despite finding that Lazarevi} was aware of VJ members killing
Kosovo Albanians in some instances, the Trial Chamber concluded that he was not aware “that VJ
and MUP forces were going into the specific crime sites […] in order to commit killings […]”.5754
The Trial Chamber thus found that, with respect to Lazarevi}, the mental element of aiding and
abetting was not established in relation to the charges of murder as a crime against humanity,
murder as a violation of the laws or customs of war, and murder as an underlying act of persecution
as a crime against humanity.5755 Consequently, Lazarevi} was acquitted of these charges.5756
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1768. The Prosecution submits that the Trial Chamber erred in law in relation to the mens rea
standard of aiding and abetting.5757 It contends, in the alternative, that if the Trial Chamber applied
the correct legal test, then it erred in fact by acquitting Lazarevi} of aiding and abetting murder,
since no reasonable trial chamber could have concluded, based on the findings made, that the
mental element of aiding and abetting the murders charged in the Indictment had not been
established.5758
1769. The Prosecution requests that the Appeals Chamber enter a conviction against Lazarevi} for
aiding and abetting murder as a violation of the laws or customs of war under Article 3 of the
Statute and murder and persecution as crimes against humanity under Article 5 of the Statute in
relation to the killings of 287 Kosovo Albanians at Korenica/Korenicë and Meja/Mejë on
27 April 1999 and of two Kosovo Albanians in Dubrava/Lisnaja around 25 May 1999. It further
seeks that his sentence be increased significantly.5759
2. Whether the Trial Chamber applied the correct legal standard for the mens rea of aiding and
abetting
(a) Submissions of the parties
1770. The Prosecution contends that the Trial Chamber erroneously required evidence that
Lazarevi} was aware that the principal perpetrators “were going into the specific crimes sites […] in
order to commit killings”,5760 thus requiring awareness of the “precise” crimes.5761 It argues that the
Trial Chamber need only have been satisfied that Lazarevi} was aware “that one of a number of
crimes will probably be committed”5762 or in other words, that he was aware of the “likelihood” that
murders would be committed.5763 The Prosecution argues that the Trial Chamber’s finding that
Lazarevi} knew of incidents of VJ members murdering Kosovo Albanians was sufficient to satisfy
the mens rea requirement of aiding and abetting murder.5764
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1771. Lazarevi} responds that, in its evaluation of his mens rea for aiding and abetting murder, the
Trial Chamber applied a legal standard consistent with the Tribunal’s jurisprudence.5765
(b) Analysis
1772. It is firmly established in the jurisprudence of the Tribunal that to satisfy the mens rea
requirement for aiding and abetting, it must be shown that the aider and abettor knew that his acts or
omissions assisted the commission of the specific crime by the principal, and that the aider and
abettor was aware of the essential elements of the crime which was ultimately committed, including
the intent of the principal perpetrator.5766 In addition, the Appeals Chamber recalls that it is not
necessary that the aider and abettor know the precise crime that was intended and was in fact
committed – if he is aware that one of a number of crimes will probably be committed, and one of
those crimes is committed, he has intended to facilitate the commission of that crime, and is guilty
as an aider and abettor.5767
1773. The Appeals Chamber has previously defined “specific crime” as referring to, for example,
“murder, extermination, rape, torture, wanton destruction of civilian property, etc.”5768 There is no
legal requirement that the aider and abettor know every detail of the crime that was eventually
committed. Nonetheless, the degree of knowledge pertaining to the details of the crime required to
satisfy the mens rea of aiding and abetting will depend on the circumstances of the case, including
the scale of the crimes and the type of assistance provided.
1774. In the present case, the Trial Chamber correctly set out the applicable mens rea standard for
aiding and abetting.5769 It further found that it had not been proven that Lazarevi} knew that “VJ
and MUP forces were going into the specific crime sites […] in order to commit killings”.5770 The
Appeals Chamber does not consider the reference to “specific crime sites” to express a requirement
that Lazarevi} knew of the “precise” crime in terms of the exact location where murder was to be
committed or the number of people to be killed. Nor is there any indication that the Trial Chamber
required knowledge of a certainty, as opposed to a probability, that murder would be committed.
Rather, the Appeals Chamber understands the Trial Chamber’s finding, particularly in reference to
its use of “in order to commit killings”,5771 to mean that it was not satisfied that Lazarević was
aware of the mens rea of the perpetrators, that is aware that members of the VJ and MUP forces
5765
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were going into towns or villages (i.e. what later became specific crimes sites) during the course of
their operations with the intent to kill Kosovo Albanians. Accordingly, the Trial Chamber applied a
standard whereby it required that Lazarević be aware of the essential elements of the specific crime
committed, including the mental state of the perpetrators. The Appeals Chamber is therefore
satisfied that the Trial Chamber applied the correct legal standard in assessing whether Lazarević
had the mens rea for aiding and abetting murder.
1775. In light of the above, the Appeals Chamber dismisses the Prosecution’s submission that the
Trial Chamber erred in law in relation to the mens rea standard of aiding and abetting.
3. Whether the Trial Chamber erred in fact in finding that the mental element of aiding and
abetting murder had not been established with respect to Lazarević
(a) Submissions of the parties
1776. The Prosecution argues that no reasonable trial chamber could have concluded that the
mental element of aiding and abetting the murders at Korenica/Korenicë and Meja/Mejë on
27 April 1999 and in Dubrava/Lisnaja around 25 May 1999 had not been established in relation to
Lazarevi}.5772 The Prosecution submits that at the end of 1998, Lazarevi} was aware that VJ and
MUP violence in Kosovo had resulted in numerous murders.5773 The Prosecution seeks to rely on
the Trial Chamber’s findings that Lazarevi} was closely following the events on the ground in
Kosovo in 1998 and regularly received Pri{tina Corps security department reports,5774 knew that the
Pri{tina Corps might commit crimes,5775 and learned about allegations of murder of civilians.5776
The Prosecution thus argues that Lazarevi} was “aware that murders of civilians were likely to
occur if he ordered the VJ to operate in Kosovo in 1999.”5777
1777. The Prosecution further points to the Trial Chamber’s findings that during the Indictment
period Lazarevi} continued to receive information about crimes, including the commission of
murder.5778 It refers to the Trial Chamber’s findings that Lazarevi} frequently visited the units in the
field,5779 knew of the climate of terror created by the VJ and the MUP in Pri{tina/Prishtina,5780
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learned about specific allegations of murder,5781 and was aware of the campaign of terror, violence
and forcible displacement against the Kosovo Albanian civilian population.5782
1778. The Prosecution also submits that Lazarevi} knew that killings would be committed with
discriminatory intent since he was aware of the discriminatory nature of the campaign of terror,
violence, and forcible displacement against Kosovo Albanians in the course of which these killings
were carried out.5783 Finally, it argues that since Lazarevi} was aware that “it was likely that
murders would occur” during the unlawful displacement of the Kosovo Albanian population, he
was aware that his acts and omissions would assist not only the commission of deportation and
forcible transfer, but also murder.5784
1779. Lazarevi} responds that no evidence supports the allegations that he was aware of the
probability that murder with discriminatory intent would be committed as a result of the forcible
displacement of the Kosovo Albanian population and that his acts would assist in its
commission.5785 He points to orders of the Pri{tina Corps Command for the prevention of crimes
and protection of the civilian population as well as to evidence of measures taken to investigate
crimes and punish the perpetrators.5786
1780. The Prosecution replies that Lazarevi} erroneously suggests that measures by military and
police authorities to punish VJ reservists for crimes negate his knowledge of the likelihood of their
occurrence.5787 It also contends that Lazarevi}’s responsibility does not depend on whether or not
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the VJ was responsible for the killings, as he suggests, but rather on his knowledge of the MUP’s
involvement in killings during joint VJ and MUP actions.5788
(b) Analysis
1781. In finding that the mental element of aiding and abetting murder had not been established in
relation to Lazarevi}, the Trial Chamber held that:
While the forcible displacements were part of the VJ and MUP organised campaign, the Chamber
is not satisfied beyond reasonable doubt that killings […] were intended aims of this campaign.
Accordingly, although he was aware of VJ members killing Kosovo Albanians in some instances,
it has not been proved that Lazarević was aware that VJ and MUP forces were going into the
specific crime sites referred to above in order to commit killings […].5789

1782. Thus, the Trial Chamber was not satisfied that Lazarevi} was aware that in the course of
their operations the VJ and MUP forces would act with the intent to kill Kosovo Albanians.5790
1783. The Appeals Chamber notes that the Prosecution does not challenge any underlying factual
findings relevant to Lazarević’s mens rea, namely the various findings on his knowledge of the
commission of crimes by the VJ and the MUP prior to and during spring 1999 when the charged
crimes were found to have been committed. Rather, the Prosecution avers that the Trial Chamber
made all the factual findings necessary to convict Lazarević and that the only reasonable conclusion
based on those findings is that he possessed the requisite mens rea of aiding and abetting
murder.5791
1784. The Appeals Chamber observes that when addressing the issue of Lazarević’s mens rea, the
Trial Chamber specifically referred to its finding that killings were not intended aims of the VJ and
the MUP organised campaign.5792 In addition, the Trial Chamber found that there was no evidence
of a clear pattern of murder.5793 In the circumstances of this case, the absence of killings on a
widespread, organised, and consistent basis during VJ and MUP operations as to evince a
discernible pattern, is a relevant factor in relation to Lazarevi}’s mens rea.
1785. The Appeals Chamber turns to examine the Prosecution’s argument that the Trial
Chamber’s factual findings in relation to Lazarevi}’s knowledge of some instances of killings,
could lead a reasonable trier of fact to conclude that the only reasonable inference was that
Lazarevi} had the mens rea for aiding and abetting the murders committed at Korenica/Korenicë
5788
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and Meja/Mejë on 27 April 1999, and of two Kosovo Albanians in Dubrava/Lisnaja around
25 May 1999. The Appeals Chamber will first assess whether no reasonable trier of fact could have
found that Lazarevi} did not have the mens rea for aiding and abetting the murders committed in
Korenica/Korenicë and Meja/Mejë on 27 April 1999, by addressing the relevant evidence and
factual findings cited by the Prosecution related to his knowledge up to the time of these murders.
Subsequently, the Appeals Chamber will consider whether no reasonable trier of fact could have
concluded that Lazarevi} did not have the mens rea for aiding and abetting the murders committed
in Dubrava/Lisnaja around 25 May 1999, in light of the totality of the evidence on his knowledge
by this date.
1786. In support of its argument that Lazarevi} knew that “murders of civilians were likely to
occur if he ordered the VJ to operate in Kosovo in 1999”, the Prosecution refers to the Trial
Chamber’s findings in relation to Lazarević’s knowledge of incidents of murder committed in 1998,
namely that he was aware of UN Security Council Resolution 1199, expressing grave concern over
the “excessive and indiscriminate use of force” by the VJ and the MUP, resulting, inter alia, in
“numerous civilian casualties”5794 and that he knew of the alleged involvement of the VJ in the
murders of civilians in Gornje Obrinje/Abria e Epërme in late 1998.5795 In relation to
Resolution 1199, the Appeals Chamber considers that it furnished Lazarevi} with relatively general
information about civilian casualties in 1998.5796 As to the killings of a number of civilians in
Gornje Obrinje/Abria e Epërme in late 1998, the Trial Chamber found that although Lazarević
knew of the alleged involvement of the MUP and the VJ in the killings, he did not know of VJ
responsibility for these killings.5797
1787. In view of the general nature of the information contained in Resolution 1199 and
Lazarevi}’s knowledge of the alleged responsibility of the MUP forces for one isolated incident of
murder in 1998, the Appeals Chamber considers that a reasonable trier of fact could have found that
by the end of 1998, Lazarevi} was not aware of the probability that members of the VJ forces
possessed the intent to kill Kosovo Albanian civilians during their operations and would continue to
act with such an intent during their future operations in Kosovo in 1999.
1788. The Prosecution further seeks to rely on the Trial Chamber’s findings that, in 1998,
Lazarevi}: (i) regularly received Pri{tina Corps security department reports;5798 (ii) closely followed
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the events on the ground in Kosovo;5799 (iii) knew that the Pri{tina Corps might commit crimes in
reaction to KLA provocations;5800 and (iv) knew that joint VJ and MUP action could result in
“uncontrolled fire at […] individuals not involved in combat operations.”5801 The Appeals Chamber
observes, however, that nothing in these findings suggests that Lazarevi} received information
specifically about the commission of murder.
1789. In relation to Lazarevi}’s knowledge of murders committed in spring 1999, the Prosecution
submits that Lazarevi}: (i) was aware of the content of Drewienkiewicz’s press statement which
alleged widespread crimes committed by the VJ and the MUP as of 2 April 1999;5802 (ii) learned, by
late March 1999, of the operation in Žegra/Zhegra where VJ, MUP, and irregular forces drove
Kosovo Albanians away “by use of [inter alia] killings”;5803 (iii) received, by early April 1999,
eight criminal reports for murder;5804 (iv) learned, at the beginning of April 1999, of allegations
about a massacre and a mass grave at Izbica;5805 (v) knew, by 26 April 1999, of the alleged
involvement of the Priština Corps’ 252nd Armoured Brigade in the execution of 20 civilians in Mali
Alaš/Hallac i Vogel on 19 April 1999;5806 and (vi) showed, in his report of 24 May 1999, his
awareness of murders committed by the MUP at mixed MUP and VJ police checkpoints.5807
1790. In relation to Drewienkiewicz’s press statement, the Appeals Chamber has already found
that the Trial Chamber erred in concluding that Lazarevi} was aware of its content.5808 As to the
operation in Žegra/Zhegra, the Trial Chamber considered that Lazarevi} knew that VJ members
committed crimes there at the end of March 1999.5809 In particular, the evidence relied upon by the
Trial Chamber in this regard shows that Lazarevi} informed the 3rd Army Command that eight
criminal reports were submitted against perpetrators of murder.5810 The Trial Chamber also
considered that in relation to the Izbica massacre, the evidence showed that Lazarevi} learned of the
reports and satellite images of mass graves in Izbica by early April 1999, and knew that the
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37th Motorised Brigade, which was re-subordinated to the Pri{tina Corps at that time, had conducted
operations against the KLA within two kilometres of Izbica.5811
1791. In relation to the incident at Mali Alaš/Hallac i Vogel on 19 April 1999, the Trial Chamber
found that Lazarevi} was aware of the possible involvement of the 252nd Armoured Brigade in the
execution of 20 civilians.5812 It also found that Lazarevi} was informed of the proceedings initiated
by the wartime military court attached to the Pri{tina Corps in order to determine the identities of
the perpetrators.5813 The Trial Chamber also considered a report sent by Lazarevi} to the 3rd Army
Command on 24 May 1999 indicating that he was aware of problems at checkpoints. The report
stated that “the MUP tolerate[d] criminal activities of its members against the [Albanian] civilian
population”, including murder.5814
1792. The Appeals Chamber considers that a reasonable trier of fact could have found that by the
end of April 1999 Lazarevi} did not know of the probability that the VJ and MUP forces would act
with the intent to murder Kosovo Albanian civilians during their operation in Korenica/Korenicë
and Meja/Mejë on 27 April 1999, as opposed to simply the possibility that isolated incidents of
murder might occur.
1793. The Appeals Chamber also finds that the Prosecution has failed to demonstrate that
Lazarevi}’s 24 May 1999 report indicating his knowledge of instances of murder committed by
MUP members at checkpoints, even when viewed in combination with the other evidence before
the Trial Chamber, would lead a reasonable trier of fact to conclude that the only reasonable
inference is that by 25 May 1999, Lazarevi} knew that the MUP and VJ forces would act with the
intent to murder Kosovo Albanian civilians during their operation in Dubrava/Lisnaja. The Appeals
Chamber recalls in this respect the Trial Chamber’s findings that VJ and MUP joint operations
spread over 13 municipalities in Kosovo5815 and that during the course of the NATO campaign the
forces of the Pri{tina Corps consisted of approximately 35,000 members.5816 Contrasted with the
5811
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40-45. The Trial Chamber further noted that a combat report sent from the Priština Corps to the 3rd Army Command
and to the Supreme Command Staff on 13 April 1999 detailed the manpower levels of the Priština Corps at 61,892 men
– a figure including resubordinated units (Trial Judgement, vol. 1, para. 595, referring to Exh. P2004, p. 2, Milutin
Filipović, 28 Nov 2007, T. 19221–19223. See also Exh. 3D1116, p. 66).
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number of incidents of murder involving the VJ and the MUP of which Lazarevi} was aware, these
figures reinforce the Trial Chamber’s conclusion that Lazarevi} did not have the mens rea of aiding
and abetting murder. The Prosecution has failed to demonstrate an error on the part of the Trial
Chamber in this regard.
1794. Furthermore, the Prosecution suggests that Lazarevi}’s awareness of the excessive use of
force in 1998 and the campaign of terror, violence, and forcible displacement carried out by joint
VJ and MUP forces against Kosovo Albanians in 1999, when viewed with the evidence of
Lazarevi}’s knowledge of some incidents of killings, confirms the conclusion that he knew
“murders were likely” during joint VJ and MUP operations in Kosovo in 1999.5817 This assertion in
itself is unconvincing. The Prosecution has failed to demonstrate that the only reasonable inference
from such combined knowledge on Lazarevi}’s part, is that he was aware of the probability that
murder would be committed during this campaign and that his conduct assisted in its commission.
In particular, the Prosecution has failed to show that Lazarević’s awareness of the forcible
displacement of Kosovo Albanian civilians, the climate of terror created by the VJ and the MUP in
Priština/Prishtina, and the instances of criminal activity generally lead to the only reasonable
conclusion that he also knew of an intent of the VJ and MUP forces to commit murder.5818
Additionally, the Appeals Chamber recalls that the Trial Chamber was neither satisfied that murder
was a goal of the campaign nor that the killings evinced a clear pattern.5819 Therefore, a reasonable
trier of fact could have concluded that while Lazarevi} knew of some instances of killings that
occurred during the course of the campaign of terror, violence, and forcible displacement, the
evidence did not establish his knowledge of the commission of murder to an extent that would lead
to the only reasonable conclusion that Lazarević knew that the VJ forces would act with the intent
to commit murder during their operations in Korenica/Korenicë and Meja/Mejë on 27 April 1999
and in Dubrava/Lisnaja around 25 May 1999.
1795. In view of the above considerations, the Appeals Chamber finds that the Prosecution has
failed to show an error in the Trial Chamber’s conclusion that Lazarevi} did not have the requisite
mens rea for aiding and abetting the murders in Korenica/Korenicë and Meja/Mejë on
27 April 1999, and in Dubrava/Lisnaja around 25 May 1999. In light of the foregoing, the Appeals
Chamber dismisses the Prosecution’s second ground of appeal with respect to Lazarevi} and
upholds his acquittal for aiding and abetting murder.

5817

Prosecution’s Appeal Brief, para. 49, referring to Trial Judgement, vol. 3, paras 923-924, 928. See also
Prosecution’s Reply Brief, para. 16.
5818
See Prosecution’s Appeal Brief, paras 49-51, 55-56.
5819
See Trial Judgement, vol. 3, paras 94-95, 928.
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IX. SENTENCING
A. Introduction
1796. The Trial Chamber found [ainovi}, Pavkovi}, and Luki} guilty, through participation in a
JCE, of deportation, other inhumane acts (forcible transfer), murder, and persecution as crimes
against humanity and of murder as a violation of the laws or customs of war, and sentenced each of
them to 22 years of imprisonment.5820 Lazarevi} was convicted of aiding and abetting deportation
and other inhumane acts (forcible transfer) as crimes against humanity, and was sentenced to
15 years of imprisonment.5821 The Appellants and the Prosecution have all appealed against the
sentences imposed.5822
1797. Pursuant to Article 24 of the Statute and Rule 101 of the Rules, a trial chamber must take the
following factors into account in sentencing: the gravity of the offence or totality of the culpable
conduct; the individual circumstances of the convicted person; the general practice regarding prison
sentences in the courts of the former Yugoslavia; and aggravating and mitigating circumstances.5823
1798. Appeals against sentence, as appeals from a trial judgement, are appeals stricto sensu; they
are of a corrective nature and are not trials de novo.5824 Trial chambers are vested with broad
discretion in determining an appropriate sentence.5825 As a general rule, the Appeals Chamber will
not revise a sentence unless the trial chamber has committed a discernible error in exercising its
discretion or has failed to follow the applicable law. It is for the party challenging the sentence to
demonstrate how the trial chamber ventured outside its discretionary framework in imposing the
sentence.5826
1799. To show that the trial chamber committed a discernible error in exercising its discretion, an
appellant must demonstrate that the trial chamber gave weight to extraneous or irrelevant
considerations, failed to accord weight or sufficient weight to relevant considerations, made a clear
error as to the facts upon which it exercised its discretion, or demonstrate that its decision was so

5820

Trial Judgement, vol. 3, paras 475, 788, 1138, 1208, 1210, 1212.
Trial Judgement, vol. 3, paras 930, 1211.
5822
[ainovi}’s Appeal Brief, paras 506-527; Pavkovi}’s Appeal Brief, paras 353-367; Lazarevi}’s Appeal Brief,
paras 609-612, 614; Luki}’s Appeal Brief, paras 822-842; Prosecution’s Appeal Brief, paras 120-189, 194-198.
5823
Bo{koski and Tar~ulovski Appeal Judgement, para. 203; Krajišnik Appeal Judgement, para. 733. Rule 101(B)(iv) of
the Rules also provides that a trial chamber shall take into account “the extent to which any penalty imposed by a court
of any State on the convicted person for the same act has already been served”. However, this factor does not apply in
the present case.
5824
Bo{koski and Tar~ulovski Appeal Judgement, para. 204; Krajišnik Appeal Judgement, para. 734.
5825
Bo{koski and Tar~ulovski Appeal Judgement, para. 204; D. Milo{evi} Appeal Judgement, para. 297.
5826
Bo{koski and Tar~ulovski Appeal Judgement, para. 204; D. Milo{evi} Appeal Judgement, para. 297.
5821
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unreasonable or plainly unjust that the Appeals Chamber is able to infer that the trial chamber must
have failed to exercise its discretion properly.5827
B. [ainovi}’s appeal
1. Alleged errors in assessing aggravating factors
1800. [ainovi} submits that the Trial Chamber erred in finding that, as an important member of
the JCE, he wrongfully exercised his authority and that this aggravates his sentence.5828 In this
regard, [ainovi} reiterates his challenges to the Trial Chamber’s finding that as “political
coordinator” he possessed extensive de facto powers over both the VJ and the MUP forces in
Kosovo and was “the crucial link” between Belgrade and Pri{tina.5829 He argues that his role was
limited to the transmission of information and that his responsibility, if any, “cannot be compared
with the responsibility within the chain of command or the responsibility for an issued order.”5830
Moreover, [ainovi} contends that the “proposals, suggestions and instructions” he issued to the VJ
and the MUP did not amount to “commands and orders.”5831 According to [ainovi}, the few
“instructions” he was found to have issued “constitute a negligible fraction amidst hundreds or
thousands of orders, commands and reports” exchanged among VJ and MUP commanders.5832
Finally, [ainovi} submits that the Trial Chamber failed to “make a clear distinction between 1998
and 1999” and that his sentence should be determined only in relation to the gravity of his conduct
during the period pertinent to the Indictment.5833
1801. The Prosecution responds that the Trial Chamber correctly found [ainovi} to be a crucial
member of the JCE that forcibly displaced at least 700,000 Kosovo Albanians as part of a
widespread and systematic campaign of terror and violence which lasted just over two months.5834
The Prosecution underscores the significance of [ainovi}’s contribution to the JCE and contests
5827

Bo{koski and Tar~ulovski Appeal Judgement, para. 205; Krajišnik Appeal Judgement, para. 735.
[ainovi}’s Appeal Brief, paras 506, 512, referring to Trial Judgement, vol. 3, para. 1180. In his Notice of Appeal,
[ainovi} submits that the Trial Chamber erred in its evaluation of the gravity of the crimes for which he was convicted
as well as its assessment of his role, position, and contribution to the perpetration of these crimes. In so doing, he only
cites the portion of the Trial Judgement concerning aggravating factors ([ainovi}’s Notice of Appeal, para. 88, referring
to Trial Judgement, vol. 3, paras 1180-1184). Reading this together with his Appeal Brief, the Appeals Chamber
understands him to challenge the Trial Chamber’s findings concerning aggravating factors rather than the gravity of the
crimes.
5829
[ainovi}’s Appeal Brief, paras 507, 509, referring to Trial Judgement, vol. 3, para. 462. In this regard, [ainovi} also
argues that the Trial Chamber failed to state the effects of his engagement or identify “which actions were executed
under his influence, what the effects of such actions were, what the prohibited consequences, if any, of such actions
were.” See [ainovi}’s Appeal Brief, para. 508. See also [ainovi}’s Reply Brief, para. 60.
5830
[ainovi}’s Appeal Brief, para. 507.
5831
[ainovi}’s Appeal Brief, para. 507, referring to Trial Judgement, vol. 3, para. 462.
5832
[ainovi}’s Appeal Brief, para. 510. Specifically, [ainovi} avers that only three “instructions” or “proposals” were
issued throughout the relevant period. See ibid., paras 510-511. See also Appeal Hearing, 11 Mar 2013, AT. 209-210.
5833
[ainovi}’s Appeal Brief, para. 511.
5828
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[ainovi}’s abstract submission comparing his responsibility with that of a military figure within a
chain of command.5835 It maintains that [ainovi}’s conviction and sentence are limited to the crimes
alleged in the Indictment and that the Trial Chamber carefully distinguished between 1998 and
1999 in its findings, including in its assessment of [ainovi}’s significant contribution to the JCE.5836
1802. The Appeals Chamber recalls that the Trial Chamber found [ainovi} to be an “important
member” of the JCE who wrongfully exercised his position of authority.5837 In support of this
finding, the Trial Chamber found that [ainovi} possessed extensive de facto powers over the VJ
and the MUP, including the ability to make proposals, give suggestions, or issue instructions.5838 It
also found that he “was the crucial link” between Slobodan Milo{evi} in Belgrade and the VJ and
MUP units in Kosovo.5839 In an earlier section of this Judgement, the Appeals Chamber has
dismissed [ainovi}’s arguments impugning the Trial Chamber’s findings in this regard.5840
Moreover, the Trial Chamber sufficiently distinguished between 1998 and 1999 in its assessment of
his role and conduct and found that his authority and influence over the FRY and Serbian forces
were undiminished in 1999.5841 On the basis of this finding, the Trial Chamber specifically
acknowledged that while “[ainovi} was acting in the midst of a complicated situation, including the
defence of the country against NATO bombing and some combat operations against the KLA”, he
nevertheless “abused his position of authority and that this aggravates his sentence.”5842
Accordingly, [ainovi} has failed to demonstrate that the Trial Chamber erred in this regard. The
Appeals Chamber therefore dismisses this sub-ground of [ainovi}’s appeal.
2. Alleged errors in assessing mitigating factors
1803. [ainovi} submits that the Trial Chamber failed to adequately assess a number of mitigating
factors in determining his sentence.5843 Specifically, he claims that the Trial Chamber ignored his

5834

Prosecution’s Response Brief ([ainovi}), para. 355, citing Trial Judgement, vol. 3, para. 1173. See also
Prosecution’s Response Brief ([ainovi}), paras 356-357.
5835
Prosecution’s Response Brief ([ainovi}), para. 357, referring to [ainovi}’s Appeal Brief, para. 507.
5836
Prosecution’s Response Brief ([ainovi}), para. 358, referring to Trial Judgement, vol. 3, paras 359, 456, 467.
5837
Trial Judgement, vol. 3, para. 1180, rejecting [ainovi}’s argument that he played a limited role in the relevant
events. See also [ainovi}’s Closing Brief, para. 891.
5838
Trial Judgement, vol. 3, paras 462, 467.
5839
Trial Judgement, vol. 3, para. 462. See also ibid., vol. 3, para. 467.
5840
See supra, sub-section VII.D.2.
5841
Trial Judgement, vol. 3, para. 467, wherein the Trial Chamber found that “the […] direct evidence of [[ainovi}’s]
activity in influencing and co-ordinating the activities of the forces of the FRY and Serbia in 1999 is not as extensive as
that relating to 1998”. It also noted that “his presence at a number of meetings in Kosovo during the NATO campaign is
in keeping with his previous involvement with the province” (ibid.). The Appeals Chamber has upheld this finding in an
earlier section, see supra, sub-section VII.D.2.(i).
5842
Trial Judgement, vol. 3, para. 1180.
5843
[ainovi}’s Notice of Appeal, para. 89; [ainovi}’s Appeal Brief, paras 513-524. See also [ainovi}’s Reply Brief,
para. 61.
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persistent efforts to resolve the conflict in Kosovo peacefully5844 and that his voluntary surrender,
like that of Lazarevi}, should have been considered as a mitigating factor.5845 [ainovi} also argues
that his interview with the Prosecution should have been accorded more weight, in light of the Trial
Chamber’s extensive reliance on its contents.5846 He further contends that the Trial Chamber gave
insufficient weight to his good character, health, and family situation.5847 [ainovi} argues that a
proper assessment of all these factors would confirm that his sentence warrants a significant
reduction.5848
1804. The Prosecution responds that the Trial Chamber correctly assessed the relevant mitigating
factors and that [ainovi} fails to demonstrate any discernible error.5849 It submits that [ainovi}
seeks to advance new arguments on appeal with respect to his Prosecution interview and his alleged
efforts to resolve the conflict peacefully and that these submissions should be summarily
dismissed.5850 The Prosecution asserts that, despite [ainovi}’s failure to raise these arguments at
trial, the Trial Chamber considered his participation in conflict resolution, but determined that, after
the commencement of the NATO campaign, his efforts were not genuine,5851 and further found that
[ainovi}’s interview with the Prosecution did not amount to “substantial” cooperation.5852 The
Prosecution argues that [ainovi} fails to demonstrate that the Trial Chamber erred in its assessment
of his character, his health, or the serious health conditions of close family members.5853 Finally, the
Prosecution avers that the Trial Chamber correctly found [ainovi}’s surrender to be involuntary,
distinguished his situation from that of Lazarevi}, and properly rejected it as a mitigating factor.5854
1805. [ainovi} did not contend at trial that his interview with the Prosecution or his participation
in conflict resolution were mitigating circumstances. The Trial Chamber nevertheless noted witness
testimony concerning [ainovi}’s endeavours at conflict resolution as evidence showing his good
character.5855 However, the Trial Chamber did not consider it to be a mitigating circumstance, as

5844

[ainovi}’s Appeal Brief, paras 514-518, referring to Momir Bulatović, 16 Aug 2007, T. 13808; Živadin Jovanović,
20 Aug 2007, T. 14070; Andreja Milosavljević, 23 Aug 2007, T. 14309; Zoran Anđelković, 30 Aug 2007, T. 14665;
Duško Matković, 29 Aug 2007, T. 14600; Wolfgang Petritsch, 2 Mar 2007, T. 10945; Shaun Byrnes, 16 Apr 2007,
T. 12139, 12188-12189; Michael Phillips, 19 Mar 2007, T. 11887.
5845
[ainovi}’s Appeal Brief, para. 523, referring to Trial Judgement, vol. 3, para. 1200.
5846
[ainovi}’s Appeal Brief, para. 521.
5847
[ainovi}’s Appeal Brief, paras 519-520, 522, arguing that witnesses testified to his good character mainly in light of
his conduct during the period relevant to the Indictment, rather than prior to that period, as found by the Trial Chamber.
5848
[ainovi}’s Appeal Brief, para. 524.
5849
Prosecution’s Response Brief ([ainovi}), para. 359.
5850
Prosecution’s Response Brief ([ainovi}), para. 360.
5851
Prosecution’s Response Brief ([ainovi}), para. 362, referring, inter alia, to Trial Judgement, vol. 3, para. 417.
5852
Prosecution’s Response Brief ([ainovi}), para. 361, referring to Trial Judgement, vol. 3, para. 1183.
5853
Prosecution’s Response Brief ([ainovi}), paras 363-364.
5854
Prosecution’s Response Brief ([ainovi}), paras 365-366.
5855
Trial Judgement, vol. 3, para. 1181, fn. 2931, referring to Živadin Jovanović, 20 Aug 2007, T. 14070; ibid.,
22 Aug 2007, T. 14201; Andreja Milosavljević, 23 Aug 2007, T. 14304, 14309-14310; Zoran Anđelković,
30 Aug 2007, T. 14665; Duško Matković, 29 Aug 2007, T. 14600-14601.
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other evidence indicated that such endeavours pre-dated the crimes for which he was criminally
responsible.5856
1806. The Trial Chamber considered that [ainovi}’s interview with the Prosecution did not
amount to “substantial” cooperation,5857 but took into account “the general co-operation by [ainovi}
in having given the interview.”5858 The Appeals Chamber considers that the extent to which the
Trial Chamber relied upon this interview elsewhere in the Trial Judgement is not indicative of the
weight it attributed to the interview as a mitigating factor in the context of sentencing. In these
circumstances, [ainovi} has not demonstrated any error in the Trial Chamber’s assessment in this
regard.
1807. The Trial Chamber also noted [ainovi}’s arguments regarding his good character beyond
his efforts for conflict resolution.5859 In addition, it observed the serious health conditions of close
family members and his health problems.5860 However, with the exception of the serious health
conditions of close family members, the Trial Chamber concluded that none of these were
mitigating factors.5861 To the extent that [ainovi} argues that the Trial Chamber failed to
sufficiently weigh these factors in his favour, the Appeals Chamber recalls that trial chambers enjoy
a considerable degree of discretion in determining what constitutes a mitigating factor as well as in
deciding how much weight, if any, to accord to those factors.5862 [ainovi} has therefore failed to
demonstrate that the Trial Chamber erred in this regard.
1808. [ainovi}’s contention that the Trial Chamber erred in finding that his surrender did not
constitute a mitigating factor also fails. The circumstances of Lazarevi}’s surrender were distinct
from those of [ainovi} and thus the Trial Chamber was not bound to arrive at an identical
conclusion.5863 Moreover, in reaching its determination, the Trial Chamber relied on the prior ruling
of the Appeals Chamber, which extensively discussed the circumstances surrounding [ainovi}’s
surrender to the Tribunal and concluded that it was involuntary.5864 [ainovi} points to no error in
5856

Trial Judgement, vol. 3, para. 1181. See also Trial Judgement, vol. 3, paras 407, 409, 417, 433-434, 438, referring,
inter alia, to Wolfgang Petritsch, 2 Mar 2007, T. 10945, Shaun Byrnes, 16 Apr 2007, T. 12188-12189, Michael Phillips,
19 Mar 2007, T. 11877-11879, 11886-11887.
5857
Trial Judgement, vol. 3, para. 1183.
5858
Trial Judgement, vol. 3, para. 1183.
5859
Trial Judgement, vol. 3, para. 1181, finding, however, that his good character was shown only prior to the events
which are the subject of the Indictment, since it was proven that he persisted in the conduct that led to his criminal
liability despite his awareness of the crimes.
5860
Trial Judgement, vol. 3, para. 1182.
5861
Trial Judgement, vol. 3, paras 1181-1182.
5862
D. Milošević Appeal Judgement, para. 316, and references therein.
5863
Cf. Prosecutor v. Vladimir Lazarevi}, Case No. IT-03-70-PT, Decision on Defence Request for Provisional Release,
14 April 2005, p. 3; Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Decision on Joint Defence Motion for
Provisional Release During Winter Recess, 5 December 2006 (“Decision of 5 December 2006”), fn. 42.
5864
See Trial Judgement, vol. 3, para. 1184, fn. 2935, referring to Prosecutor v. Nikola [ainovi} and Dragoljub
Ojdani}, Case No. IT-99-37-AR65, Decision on Provisional Release, 30 October 2002, para. 10, Prosecutor v. Nikola
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this assessment and has failed to demonstrate that his surrender was voluntary and constitutes a
mitigating circumstance.
1809. The Appeals Chamber accordingly dismisses this sub-ground of [ainovi}’s appeal.
C. Pavkovi}’s appeal
1. Alleged errors in assessing aggravating factor
1810. Pavkovi} submits that the Trial Chamber erred in finding that he abused his authority and
that this was an aggravating factor.5865 Pavkovi} argues that the Trial Chamber impermissibly
double-counted his continued approval of joint VJ and MUP operations despite his knowledge of
crimes, in the context of both the mens rea element of JCE liability and as an aggravating factor in
sentencing.5866 Pavkovi} also avers that he did not abuse his authority, as he had no alternative but
to continue joint VJ and MUP operations until his superiors, Slobodan Milo{evi} and Dragoljub
Ojdani}, ordered otherwise.5867 Pavkovi} further argues that, despite his lack of authority over the
MUP, he actively tried to prevent its crimes.5868 Finally, he submits that the Trial Chamber did not
fully appreciate the difficult situation in Kosovo and merely noted that the situation was
“complicated”.5869
1811. The Prosecution responds that the Trial Chamber considered Pavkovi}’s abuse of authority,
and not his mens rea, as an aggravating factor.5870 The Prosecution submits that Pavkovi}’s claim
that he had no alternative but to continue approving joint VJ and MUP operations is without merit
as he fails to address findings that he had extensive de jure and de facto authority over VJ forces in
Kosovo, close ties to Milo{evi}, and influence in planning combat operations in Kosovo.5871 It
further contends that the Trial Chamber was correct in concluding that Pavkovi}’s efforts to prevent
crimes were “manifestly insufficient”.5872 Finally, the Prosecution maintains that the Trial Chamber
duly considered the complicated situation in Kosovo, but decided that threats from NATO and the

[ainovi} and Dragoljub Ojdani}, Case No. IT-99-37-PT, Decision on Second Applications for Provisional Release,
29 May 2003 (public redacted version), p. 7, Decision of 5 December 2006, para. 19, fn. 42.
5865
Pavkovi}’s Appeal Brief, paras 354-361. See also Pavkovi}’s Notice of Appeal, Ground 12 (Registry Pagination
p. 2608).
5866
Pavkovi}’s Appeal Brief, paras 355-357.
5867
Pavkovi}’s Appeal Brief, para. 358.
5868
Pavkovi}’s Appeal Brief, para. 358.
5869
Pavkovi}’s Appeal Brief, paras 359-361, also arguing that the Trial Chamber’s finding in this regard (Trial
Judgement, vol. 3, para. 1190) is inconsistent with its finding elsewhere in the context of the existence of an armed
conflict in Kosovo (ibid., vol. 1, para. 820).
5870
Prosecution’s Response Brief (Pavkovi}), para. 144.
5871
Prosecution’s Response Brief (Pavkovi}), para. 145.
5872
Prosecution’s Response Brief (Pavkovi}), para. 146, referring to Trial Judgement, vol. 3, para. 777.
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KLA did not excuse Pavkovi}’s contribution to the forcible displacement of 700,000 Kosovo
Albanians.5873
1812. Pavkovi}’s argument that the Trial Chamber double-counted his continued approval of joint
VJ and MUP operations despite his knowledge of crimes, both for his mens rea and as an
aggravating factor, is without merit. Although the Trial Chamber could have been clearer in its
discussion of the aggravating factors in Pavkovi}’s case, the Appeals Chamber considers that the
Trial Chamber simply meant to state that, given what Pavkovi} knew as well as the position he
held, his continued approval of joint VJ and MUP operations was an abuse of his position of
authority.5874 It is the settled jurisprudence of the Tribunal that the abuse of a position of authority
may constitute a distinct aggravating factor in the context of a conviction under Article 7(1) of the
Statute.5875
1813. Moreover, Pavkovi} has failed to demonstrate that the Trial Chamber erred in finding that
he abused his position of authority. The Trial Chamber held that, as Commander of the 3rd Army,
Pavkovi} possessed both extensive de jure and de facto authority and could impede the objective of
forcibly displacing the Kosovo Albanian population,5876 yet continued to approve joint VJ and MUP
operations despite his knowledge of crimes committed by these forces.5877 Moreover, he “refrained
from taking effective measures, which were at his disposal, in relation to crimes committed by his
subordinates.”5878 In a previous section of this Judgement, the Appeals Chamber has dismissed his
challenges with regard to his authority and failure to take effective measures against crimes.5879 The
Trial Chamber also fully considered the severity of the KLA and NATO attacks and Pavkovi}’s role
in defending his country before determining that he abused his position of authority.5880 Contrary to
his assertion, the fact that the Trial Chamber called the situation in Kosovo “a complicated
situation”5881 does not suggest that it failed to appreciate the severity of the KLA and NATO
attacks. The Appeals Chamber discerns no error in the Trial Chamber’s assessment and considers
that Pavkovi} simply seeks a re-evaluation of the evidence. Accordingly, the Appeals Chamber
dismisses this sub-ground of Pavkovi}’s appeal.
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Prosecution’s Response Brief (Pavkovi}), para. 147, referring to Trial Judgement, vol. 1, paras 1209-1214, ibid.,
vol. 2, paras 1175-1178, ibid., vol. 3, paras 92, 1190.
5874
See Trial Judgement, vol. 3, para. 1190. Cf. D. Milo{evi} Appeal Judgement, para. 301.
5875
D. Milo{evi} Appeal Judgement, para. 302; Staki} Appeal Judgement, para. 411.
5876
Trial Judgement, vol. 3, paras 773, 780. See also ibid., vol. 3, para. 1190.
5877
Trial Judgement, vol. 3, para. 1190. See also ibid., vol. 3, paras 774-775, 780.
5878
Trial Judgement, vol. 3, para. 1190. See also ibid., vol. 3, paras 777, 780.
5879
See supra, sub-section VII.E.2.
5880
See Trial Judgement, vol. 1, paras 797-820, 1209-1214; ibid., vol. 3, para. 1190.
5881
Trial Judgement, vol. 3, para. 1190.
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2. Alleged errors in assessing mitigating factors
1814. Pavkovi} contends that the Trial Chamber failed to accord sufficient weight to evidence of
his substantial cooperation with the Prosecution5882 and claims that the Trial Chamber erroneously
relied on a previous Appeals Chamber provisional release decision in considering whether his
surrender was mitigating.5883
1815. The Prosecution responds that the Trial Chamber correctly considered the relevant
mitigating factors and that Pavkovi} fails to demonstrate a discernible error in its assessment.5884
Moreover, the Prosecution avers that, at trial, Pavkovi} did not argue that his cooperation with the
Prosecution or his voluntary surrender were mitigating circumstances and that his arguments should
therefore be summarily dismissed.5885 In the alternative, the Prosecution submits that Pavkovi} fails
to show how his cooperation with the Prosecution was “substantial”5886 or how the Trial Chamber
erred in finding that his surrender was not a mitigating factor.5887
1816. Pavkovi} did not assert at trial that his cooperation with the Prosecution or his surrender
were mitigating factors. The Appeals Chamber recalls that parties should not seek to present new
mitigating evidence on appeal if it was available at trial.5888 The Appeals Chamber nevertheless
notes that the Trial Chamber expressly considered Pavkovi}’s interview with the Prosecution, but
concluded that it did not qualify as evidence of substantial cooperation with the Prosecution.5889
Pavkovi} has failed to show any error in this regard. Likewise, Pavkovi} has failed to demonstrate
that the Trial Chamber erred in declining to find that the circumstances of his surrender amounted
to a mitigating circumstance, based on the Tribunal’s provisional release decisions.5890 Accordingly,
the Appeals Chamber dismisses this sub-ground of appeal.
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Pavkovi}’s Appeal Brief, para. 364, referring, as the evidence of his cooperation, to witness testimony that he
provided documentary material to the Prosecution (Philip Coo, 21 March 2007, T. 12081) and his interview with the
Prosecution (Exh. P949).
5883
Pavkovi}’s Appeal Brief, paras 365, 367, referring to Prosecutor v. Milutinović et al., Case No. IT-05-87-AR65.1,
Decision on Interlocutory Appeal from Trial Chamber Decision Granting Nebojša Pavković Provisional Release,
1 November 2005 (“Decision of 1 November 2005”). Pavkovi} also asserts that “facilitation” of his transfer process
should have been considered in mitigation (Pavkovi}’s Appeal Brief paras 366-367, referring to Naleteli} and
Martinovi} Appeal Judgement, paras 599-600; contra Prosecution’s Response Brief (Pavkovi}), para. 152). As
Pavkovi} has failed to substantiate this general submission, the Appeals Chamber dismisses this argument.
5884
Prosecution’s Response Brief (Pavkovi}), para. 148. See also ibid., para. 150.
5885
Prosecution’s Response Brief (Pavkovi}), para. 149.
5886
Prosecution’s Response Brief (Pavkovi}), para. 151.
5887
Prosecution’s Response Brief (Pavkovi}), para. 152.
5888
See Rule 86(C) of the Rules (“The parties shall […] address matters of sentencing in closing arguments”).
5889
Trial Judgement, vol. 3, para. 1194.
5890
Trial Judgement, vol. 3, para. 1194, referring to Decision of 1 November 2005, para. 9, Decision of
5 December 2006, para. 19, fn. 42.
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D. Lazarevi}’s appeal
1. Alleged errors in the assessment of gravity
1817. Lazarevi} submits that the Trial Chamber erred in evaluating the gravity of his crimes.5891
He contends that his 15-year sentence is inappropriately severe in view of his role, position, and
contribution to the underlying crimes5892 and “reserves the right” to elaborate on his position during
oral arguments.5893 The Prosecution responds that this sub-ground should be summarily dismissed
for lack of development5894 and argues that Lazarevi} has failed to explain how the Trial Chamber
erred in assessing the gravity of his crimes.5895 Lazarevi} replies that his Appeal Brief sufficiently
explains his position and his oral arguments will only elaborate his submissions.5896
1818. The Appeals Chamber recalls that it may summarily dismiss “mere assertions unsupported
by any evidence” or “undeveloped assertions”.5897 Appellants’ briefs must include relevant factual
and legal arguments in support of each ground of appeal as well as the precise relief sought.5898 To
reserve submissions for oral argument denies the opposing party an adequate opportunity to
respond, and is therefore “not proper procedure”.5899 Lazarevi} has clearly failed to substantiate his
arguments in this regard.5900 The Appeals Chamber therefore dismisses this sub-ground of his
appeal.
2. Alleged errors in assessing mitigating factors
1819. Lazarevi} argues that the Trial Chamber failed to properly assess or attach adequate weight
to his voluntary surrender, his interview with the Prosecution, his testimony as the first witness in
his own defence, his health and family circumstances, and his good character.5901 He contends that
had the Trial Chamber correctly evaluated all of these mitigating factors, it would have imposed a
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Lazarevi}’s Appeal Brief, para. 610.
Lazarevi}’s Notice of Appeal, para. 115; Lazarevi}’s Appeal Brief, para. 610.
5893
Lazarevi}’s Appeal Brief, para. 611.
5894
Prosecution’s Response Brief (Lazarevi}), paras 347-349, 360. Specifically, the Prosecution submits that raising
arguments for the first time during oral arguments would undermine principles of fairness and efficiency.
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execution of joint VJ and MUP operations from March to June 1999 (see Prosecution’s Response Brief (Lazarevi}),
para. 352). Further, despite learning of crimes being committed by MUP, Lazarevi} continued to approve joint VJ and
MUP attacks and did not punish subordinates for their crimes (see ibid., para. 353).
5896
Lazarevi}’s Reply Brief, para. 144.
5897
See supra, para. 27.
5898
Rule 111(A) of the Rules; Practice Direction on Formal Requirements for Appeals from Judgement, IT/201,
7 March 2002, para. 4.
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See supra, paras 1798-1799.
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See Lazarevi}’s Notice of Appeal, para. 116; Lazarevi}’s Appeal Brief, para. 612. See also Appeal Hearing,
15 Mar 2013, AT. 643.
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more lenient sentence.5902 Finally, Lazarevi} “reserves the right” to elaborate on the existence of
“new”, unspecified, mitigating circumstances during oral arguments.5903
1820. The Prosecution responds that Lazarevi}’s arguments in this regard should be dismissed5904
because the Trial Chamber properly evaluated each of the mitigating circumstances raised and
Lazarevi} fails to demonstrate any error warranting the intervention of the Appeals Chamber.5905 As
to the existence of “new mitigating circumstances”, the Prosecution contends that the proper
method to raise subsequent developments that mitigate a sentence is to file a motion under Rule 115
of the Rules.5906
1821. The Appeals Chamber observes that the Trial Chamber discussed the factors raised by
Lazarevi} at length.5907 The Trial Chamber treated his surrender, his health and family
circumstances, and his interview with the Prosecution as mitigating circumstances.5908 However, it
gave limited weight to Lazarevi}’s purported good character and considered that his decision to
take the stand in his own defence did not have a mitigating effect.5909 Lazarevi} merely contests the
Trial Chamber’s evaluation of these factors and has failed to show any discernible error in this
respect. Moreover, he has failed to substantiate the existence of “new” mitigating circumstances to
which he alludes in his Appeal Brief. In these circumstances, the Appeals Chamber dismisses this
sub-ground of his appeal.
E. Luki}’s appeal
1. Alleged errors in assessing aggravating factor
1822. Luki} asserts that the Trial Chamber double-counted the abuse of his superior position, both
as a form of participation under JCE and as an aggravating factor.5910 He also argues that the Trial
Chamber’s finding that he had a “superior position” is incorrect, as he did not possess de jure
powers to punish or discipline MUP or VJ forces.5911 The Prosecution responds that as a position of
authority is not an element of JCE, there was no double-counting.5912 The Prosecution also avers
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Lazarevi}’s Notice of Appeal, para. 116; Lazarevi}’s Appeal Brief, para. 612.
Lazarevi}’s Appeal Brief, para. 612.
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Prosecution’s Response Brief (Lazarevi}), paras 356-357.
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Prosecution’s Response Brief (Lazarevi}), para. 359. See also ibid., para. 360.
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Trial Judgement, vol. 3, paras 1196-1200, referring to Lazarevi}’s Closing Brief, paras 940-942, 945-950.
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Trial Judgement, vol. 3, paras 1198-1200.
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Trial Judgement, vol. 3, paras 1196-1197.
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Luki}’s Appeal Brief, para. 842.
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that Luki} mischaracterises the Trial Chamber’s findings in that it is Luki}’s abuse of authority, not
his position of authority per se, that is an aggravating factor.5913
1823. The Appeals Chamber recalls that a position of authority is not a legal element of JCE.5914
Although the Trial Chamber referred to Luki}’s position in describing his role in the crimes to find
his JCE liability,5915 it never suggested that the crime was graver simply because he was in a
position of authority.5916 Luki}’s contention that the Trial Chamber impermissibly double-counted
the abuse of his superior position, both as a form of participation under JCE and as an aggravating
factor, is therefore without merit and is accordingly dismissed. The Appeals Chamber further recalls
that, in an earlier section of this Judgement, it has dismissed Luki}’s challenges to the Trial
Chamber’s findings with respect to his “superior position”, including his de jure powers as the
Head of the MUP Staff and his de facto authority to require the chiefs of the SUPs to conduct
investigations into crimes.5917 As Luki} has failed to demonstrate that the Trial Chamber erred in
taking this factor into consideration in its evaluation of aggravating circumstances, the Appeals
Chamber dismisses this sub-ground of Luki}’s appeal.
2. Alleged errors in assessing mitigating factors
1824. Luki} argues that the Trial Chamber erred in its assessment of several mitigating factors
and, as a result, imposed a manifestly excessive sentence.5918 He claims that the Trial Chamber:
(i) failed to credit the “harsh environment” in Kosovo or his contributions to law and order as
mitigating circumstances;5919 (ii) overlooked original medical documents filed at the time of his
surrender and thus improperly analysed his health condition;5920 and (iii) erred in not considering
his “voluntary” surrender and cooperation with the Prosecution as mitigating circumstances.5921
1825. The Prosecution responds that the Trial Chamber took into account the complicated
situation in Kosovo when assessing Luki}’s abuse of his superior position as an aggravating
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Prosecution’s Response Brief (Luki}), para. 516.
See Tadi} Appeal Judgement, paras 196, 227-228; Staki} Appeal Judgement, paras 64-65.
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See Trial Judgement, vol. 3, paras 1173, 1175. See also D. Milo{evi} Appeal Judgement, para. 302; Staki} Appeal
Judgement, para. 411; Babi} Judgement on Sentencing Appeal, para. 80; Čelebi}i Appeal Judgement, para. 745.
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See supra, sub-section VII.F.4.
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Luki}’s Appeal Brief, paras 825-838. See also Luki}’s Notice of Appeal, Ground KK; Appeal Hearing,
14 Mar 2013, AT. 516-522.
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Luki}’s Appeal Brief, paras 828-830, referring, inter alia, to ^elebi}i Trial Judgement, para. 1283. See also Appeal
Hearing, 14 Mar 2013, AT. 518-520; Lukić’s Appeal Brief, paras 30-31.
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Luki}’s Appeal Brief, paras 831-835; Luki}’s Reply Brief, paras 130-137. See also Appeal Hearing, 14 Mar 2013,
AT. 516, 520-522.
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Luki}’s Appeal Brief, paras 822, 836-838; Luki}’s Reply Brief paras 138-142, comparing his own surrender to that
of Lazarevi}: both were named on the same indictment; they surrendered only one month apart; both had medical
difficulties; and Luki}’s surrender occurred days after a round of heart surgery, against medical advice. See also Appeal
Hearing, 14 Mar 2013, AT. 516-517, referring, in particular, to his interview with the Prosecution.
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factor.5922 The Prosecution also maintains that the Trial Chamber did in fact consider Luki}’s
contribution to law and order as a mitigating circumstance5923 and submits that the Trial Chamber
adequately considered Luki}’s state of health.5924 Finally, the Prosecution avers that the Appeals
Chamber should dismiss Luki}’s arguments regarding his surrender, which were not raised at trial,
or, in the alternative, find that the Trial Chamber appropriately determined that Luki}’s surrender
did not mitigate his sentence.5925
1826. The Appeals Chamber recalls that a trial chamber has broad discretion to determine what
constitutes a mitigating circumstance and the weight, if any, to be accorded to such
circumstances.5926 The Trial Chamber acknowledged the fact that Luki} faced a “complicated
situation, including the defence of the country against NATO bombing and some combat operations
against the KLA”,5927 and was fully apprised of the environment in Kosovo during the relevant
period. The Trial Chamber considered this factor when assessing his abuse of authority as an
aggravating circumstance.5928 The Appeals Chamber also observes that the Trial Chamber explicitly
found Luki}’s contribution to law and order in Kosovo as well as his interview with the Prosecution
to be mitigating factors.5929 Luki} appears to argue that the Trial Chamber failed to give any weight
to these factors, as it sentenced him to the same term of imprisonment as [ainovi} and Pavkovi}
who were also convicted pursuant to JCE liability.5930 However, the fact that his sentence did not
differ from that of [ainovi} and Pavkovi} does not in itself suggest that the Trial Chamber did not
accord any weight to these factors.5931 Accordingly, Luki} has failed to demonstrate that the Trial
Chamber erred in its evaluation of these factors.
1827. Reiterating that poor health is mitigating only in exceptional cases5932 and recalling the Trial
Chamber’s discretion in weighing such evidence, the Appeals Chamber is not persuaded that the
Trial Chamber failed to properly assess Luki}’s medical condition. Upon Luki}’s request during
closing arguments, the Trial Chamber “re-examined the relevant documentation in the record of the
proceedings” but concluded that Luki}’s state of health did not “rise to the level that would warrant
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Prosecution’s Response Brief (Luki}), paras 509-510, referring, inter alia, to ^elebi}i Trial Judgement, paras 12831284.
5923
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Trial Judgement, vol. 3, para. 1201. See also Trial Judgement, vol. 1, paras 797-820, 1209-1214.
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Trial Judgement, vol. 3, para. 1201.
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Trial Judgement, vol. 3, para. 1202.
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See Luki}’s Appeal Brief, paras 826-830.
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730
Case No. IT-05-87-A

23 January 2014

mitigation of his sentence.”5933 Although the Trial Judgement does not specifically refer to the
original medical documents filed at the time of Luki}’s surrender, the Trial Chamber did cite to
provisional release decisions that explicitly considered contemporary information documenting the
state of Luki}’s health.5934 In these circumstances, the Appeals Chamber considers that the Trial
Chamber acted within its discretion in determining whether Luki}’s health constituted a mitigating
circumstance.
1828. Finally, although Luki} failed to raise his surrender as a mitigating factor at trial,5935 the
Trial Chamber stated that even if Luki} had raised this argument, it “would not have considered the
circumstances of Luki}’s surrender to be a mitigating circumstance in the determination of his
sentence, based upon past decisions relevant to this matter.”5936 However, in these decisions, the
Trial Chamber accepted his explanation as to why he did not surrender during the period between
2 October 2003, when the indictment against him was made public, and 4 April 2005 when he
surrendered.5937 The Appeals Chamber thus observes that the decisions cited by the Trial Chamber
neither support nor substantiate its finding. The Appeals Chamber therefore finds that the Trial
Chamber erred in this regard. The impact of this finding, if any, on Luki}’s sentence will be
discussed below.
3. Alleged failure to properly consider sentencing practices in the FRY
1829. Luki} asserts that the Trial Chamber violated the principle of nulla poena sine lege5938 by
sentencing him to 22 years’ imprisonment when the maximum prison sentence in the FRY at the
time of the crimes in question was 20 years.5939 The Prosecution responds that the Trial Chamber
considered the FRY’s sentencing practices and acted within its discretion.5940 The Prosecution also
points out that a trial chamber is not bound by the FRY’s sentencing regime and may impose
heavier sentences than those stipulated in domestic provisions.5941
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1830. The Appeals Chamber recalls that a trial chamber is bound to consider, but not necessarily
follow, the sentencing practices of the FRY.5942 In determining appropriate sentences in this case,
the Trial Chamber explicitly examined the Criminal Code in the FRY and its relevant sentencing
provisions, domestic constitutional developments, jurisprudence of this Tribunal, the breadth of its
discretion in sentencing, and the Tribunal’s goals of restoration and maintenance of peace as
mandated by the UN Security Council.5943 Indeed, the Appeals Chamber has, on several occasions,
upheld sentences even more severe than Luki}’s, notwithstanding the FRY’s sentencing regime.5944
In view of the foregoing, the Appeals Chamber finds that the Trial Chamber acted within its
discretion. The Appeals Chamber accordingly dismisses this sub-ground of Luki}’s appeal.
F. Prosecution’s appeal
1831. The Prosecution contends that the sentences imposed are manifestly inadequate and points
out that, in the context of a four-volume judgement, the section on gravity is only six paragraphs
long.5945 The Prosecution further argues that when assessing the gravity, the Trial Chamber failed to
consider the seriousness of the underlying crimes as well as the Appellants’ role and degree of
participation in them.5946 In addition, the Prosecution maintains that the Trial Chamber failed to
consider a number of mandatory factors when assessing the seriousness of the underlying crimes,
including the discriminatory nature of the crimes, the vulnerability of the victims, and the effect of
the crimes on victims and their relatives.5947
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See Article 24(1) of the Statute; Rule 101(B)(iii) of the Rules. See also Bla{ki} Appeal Judgement, paras 681-682,
referring to Krsti} Appeal Judgement, para. 260, Kunarac et al. Trial Judgement, para. 829, Kunarac et al. Appeal
Judgement, paras 347-349, Tadi} Judgement on Sentencing Appeal, para. 21, ^elebi}i Appeal Judgement, paras 813,
816-817, 820, Kupre{ki} et al. Appeal Judgement, para. 418.
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15 Mar 2013, AT.602-603, 611.
5946
Prosecution’s Appeal Brief, paras 121, 124, 161. See also Appeal Hearing, 15 Mar 2013, AT. 612.
5947
See Prosecution’s Appeal Brief, paras 124-130, 160; Prosecution’s Reply Brief, para. 74. In addition, the
Prosecution asserts that the gravity of the crimes aided and abetted by Lazarevi} are comparable to those for which
Radoslav Br|anin was convicted and sentenced to 30 years of imprisonment. Likewise, the Prosecution contends that
Milan Marti} was sentenced to 35 years of imprisonment as a JCE member held responsible for the commission crimes
similar to those committed by [ainovi}, Pavkovi}, and Luki}. See Prosecution’s Appeal Brief, paras 195-197;
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1832. [ainovi} and Luki} respond that the Prosecution’s request for higher sentences should be
dismissed, as their 22-year prison sentences are within the range that the Prosecution requested at
trial.5948 [ainovi} and Luki} also submit that the Prosecution based part of its arguments in this
respect on crimes for which they were not convicted.5949 In addition, they argue that, contrary to the
Prosecution’s arguments, the Trial Chamber did consider the discriminatory nature of the crimes5950
and the vulnerability of and impact on the victims.5951 [ainovi} and Luki} further submit that the
Trial Chamber considered their roles and the degree of their participation in the crimes, but
accorded too much weight to them5952 or double-counted them.5953
1833. In reply, the Prosecution submits that, at trial, it simply indicated a sentencing range of
20 years to life for the Trial Chamber’s consideration, having regard to the specific modes of
liability and crimes for which the Appellants could be found criminal responsible.5954
1834. The Appeals Chamber recalls that trial chambers are vested with broad discretion in
determining an appropriate sentence5955 and that it is incumbent on parties to present all information
relevant to sentencing at trial.5956 The Appeals Chamber will only intervene where a trial chamber
has abused its discretion.5957 The Appeals Chamber notes that in its Closing Brief and closing
arguments, the Prosecution requested “sentences raging from 20 years to life imprisonment” with
regard to all the Appellants, irrespective of the modes of liability charged.5958 The Prosecution
cannot seek to have a more severe sentence imposed on appeal where, as here, the Trial Chamber,
by exercising its discretion, imposed a sentence within the Prosecution’s requested range. Thus, the
Appeals Chamber dismisses the Prosecution’s arguments concerning [ainovi}, Pavkovi}, and Luki}
who were sentenced to 22 years of imprisonment.5959 However, as Lazarevi} was sentenced to
15 years of imprisonment, below the 20-year minimum sought by the Prosecution, the Appeals
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Chamber will examine whether the Trial Chamber erred in its assessment of the gravity of his
crimes.5960
1835. In this regard, the Trial Chamber noted that Lazarevi} was guilty of aiding and abetting the
forcible displacement of hundreds of thousands of Kosovo Albanians.5961 It further noted that some
victims “were of a particularly vulnerable nature, such as young women, elderly people, and
children”.5962 Thus, in its assessment of gravity, the Trial Chamber was clearly aware of Lazarevi}’s
role as an aider and abettor of the crimes in question, the victims’ circumstances, and that the
underlying crimes specifically targeted Kosovo Albanians in a discriminatory manner.5963 Despite
the brevity of its reasoning, the Appeals Chamber is not satisfied that the Trial Chamber committed
a discernible error warranting intervention. The Appeals Chamber accordingly dismisses the
Prosecution’s submissions in this regard.
G. Common appeal on the failure to individualise sentences
1836. The Prosecution avers that “[t]he imposition of identical sentences for each JCE member
and each aider and abettor fails to ‘individualise the penalties to fit the circumstances of the accused
and the gravity of the crime.’”5964 Specifically, the Prosecution asserts that, in assessing the gravity
of the crimes, the Trial Chamber failed to adequately consider the role of each individual and the
degree of their participation in the crimes.5965 [ainovi} submits that the Trial Chamber failed to
individualise the sentences, but argues that this failure should reduce rather than lengthen his
sentence.5966 Luki} argues that the Trial Chamber failed to individualise the sentences and thereby
failed to give adequate weight to mitigating factors which it found have been established.5967
1837. At the outset, the Appeals Chamber notes that the Prosecution’s appeal focuses on the
failure to individualise sentences based on the gravity component.5968 The Appeals Chamber recalls
that trial chambers have an “overriding obligation to tailor a penalty to fit the individual
circumstances of the accused and the gravity of the crime, with due regard to the entirety of the
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case”.5969 Thus, gravity is not considered in isolation, but in conjunction with aggravating,
mitigating, and other factors in determining the sentence.
1838. The Appeals Chamber notes that, in determining the term of imprisonment, the Trial
Chamber did not consider it appropriate to distinguish between Ojdani} and Lazarevi}, who were
sentenced to 15 years of imprisonment for aiding and abetting crimes, or to discriminate among
[ainovi}, Pavkovi}, and Luki}, who were each sentenced to 22 years of imprisonment for their
participation in the JCE.5970 However, although the Trial Chamber acknowledged that the crimes
attributed to each individual were not entirely identical,5971 it failed to indicate whether it
considered these differences in sentencing. For example, Pavkovi} alone was convicted of
persecution through sexual assaults in ]irez/Qirez and Beleg,5972 yet no distinction was drawn
between his sentence and that imposed on [ainovi} and Luki}.
1839. Moreover, it is not apparent whether the Trial Chamber individually evaluated the
mitigating and aggravating factors as well as the different role and participation of each of the
Appellants in determining their respective sentences. For example, the Trial Chamber assessed the
mitigating and aggravating factors in relation to each5973 and identified differences in the conduct
and roles of [ainovi}, Pavkovi}, and Luki} in executing the common purpose of the JCE.5974
Nonetheless, it imposed identical sentences on the three, simply because they were convicted on the
basis of the same mode of liability.5975 The Appeals Chamber considers that, in light of the Trial
Chamber’s obligation to individualise penalties in accordance with the circumstances of the accused
and the gravity of the crime,5976 the Trial Chamber erred in declining to individualise the sentences
it imposed.
1840. In these circumstances, the Appeals Chamber grants, in part, the Prosecution’s sixth ground
of appeal and grants [ainovi}’s sub-ground 7(3), and Luki}’s sub-ground KK(1) in relevant part.
The Appeals Chamber will consider the impact of these findings, if any, below.
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H. Conclusion
1841. The Appeals Chamber finds that, with the exception of the arguments of the Prosecution,
[ainovi}, and Luki} pertaining to the Trial Chamber’s failure to individualise the sentences and
Luki}’s arguments regarding the assessment of his surrender as a mitigating circumstance, the
parties have failed to demonstrate that the Trial Chamber erred in determining the sentences
imposed. Accordingly, the Appeals Chamber grants the Prosecution’s sixth ground of appeal, in
part, sub-ground 7(3) of [ainovi}’s appeal, and sub-grounds KK(1), in part, and KK(3) of Luki}’s
appeal. The Appeals Chamber will consider the impact of these findings, if any, below. The
Appeals Chamber dismisses all other grounds of appeal raised by the Appellants and the
Prosecution with respect to sentencing.
I. Impact of the Appeals Chamber’s Findings on Sentences
1842. The Appeals Chamber recalls its finding that the Trial Chamber erred in failing to
individualise the sentences of the Appellants.5977 Accordingly, the Appeals Chamber has duly
considered the gravity of the crimes imputed to each of the Appellants. Moreover, it has carefully
taken into account the conduct and contribution of Šainovi}, Pavkovi}, and Luki} to the JCE, and
Lazarevi}’s acts of assistance to the forcible displacement, as well as the Appeals Chamber’s
reversal of some of its findings in this respect.5978
1843. With respect to Šainovi}, the Appeals Chamber recalls that it has reversed his convictions
for murder as a violation of the laws or customs of war and murder and persecution, through
murder, as crimes against humanity committed prior to 7 May 1999, i.e. at \akovica/Gjakova town,
Korenica/Korenicë and Meja/Mejë, Bela Crkva/Bellacërka, Mala Kru{a/Krusha e Vogël, Suva
Reka/Suhareka town, Izbica/Izbicë, and near Gornja Sudimlja/Studimja e Epërme.5979 The Appeals
Chamber also recalls that it has reversed his convictions for deportation and inhumane acts (forcible
transfer) as crimes against humanity committed in Tušilje/Tushila and Turićevac/Turiçec.5980 The
Appeals Chamber considers that these reversals represent a reduction in Šainovi}’s culpability and
call for a revision of his sentence. Šainovi}, however, remains convicted of very serious crimes. In
these circumstances, the Appeals Chamber reduces Šainovi}’s sentence of 22 years of
imprisonment to 18 years of imprisonment.

5977

See supra, para. 1839.
See Trial Judgement, vol. 3, paras, 285-477 ([ainovi}), 636-790 (Pavkovi}), 936-1140 (Luki}),791-935
(Lazarevi}); supra, sub-sections VII.D, VII.E, VII.F, and VIII.B.
5979
See supra, sub-section VII.D.5.(b).
5980
See supra, sub-sections IV.E and VI.B.11.(d).
5978
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1844. With respect to Pavkovi}, the Appeals Chamber recalls that it has reversed his convictions
for murder as a violation of the laws or customs of war and murder and persecution, through
murder, as crimes against humanity with respect to 274 of the 287 Kosovo Albanians killed in and
around Korenica/Korenicë and Meja/Mejë during the Reka/Caragoj valley operation.5981 The
Appeals Chamber also recalls that it has reversed his convictions for deportation and inhumane acts
(forcible

transfer)

Turićevac/Turiçec.

5982

as

crimes

against

humanity

committed

in

Tušilje/Tushila

Pavkovi}, however, remains convicted of very serious crimes.

5983

and

In these

circumstances, considering the limited nature of these reversals, the Appeals Chamber finds that no
reduction of sentence is warranted. Consequently, the Appeals Chamber affirms Pavkovi}’s
sentence of 22 years of imprisonment.
1845. With respect to Luki}, the Appeals Chamber recalls that it has reversed his convictions for
murder as a violation of the laws or customs of war and murder and persecution, through murder, as
crimes against humanity committed prior to or on 1 April 1999, i.e. at Bela Crkva/Bellacërka, Mala
Kru{a/Krusha e Vogël, Suva Reka/Suhareka town, Izbica/Izbicë, and \akovica/Gjakova town.5984
The Appeals Chamber further recalls that it has reversed his convictions for murder with respect to
274 of the 287 Kosovo Albanians killed in and around Korenica/Korenicë and Meja/Mejë during
the Reka/Caragoj valley operation.5985 The Appeals Chamber also recalls that it has reversed his
convictions for deportation and inhumane acts (forcible transfer) as crimes against humanity
committed in Tušilje/Tushila and Turićevac/Turiçec.5986 The Appeals Chamber considers that these
reversals represent a reduction in Luki}’s culpability and call for a revision of his sentence.
Additionally, in this context, the Appeals Chamber notes that it has found that his surrender should
have been considered as a mitigating factor.5987 Luki}, however, remains convicted of very serious
crimes.5988 In these circumstances, the Appeals Chamber reduces Luki}’s sentence of 22 years of
imprisonment to 20 years of imprisonment.
1846. With respect to Lazarevi}, the Appeals Chamber recalls that it has reversed his convictions
for deportation and inhumane acts (forcible transfer) as crimes against humanity committed in
5981

See supra, sub-section VI.C.2.
See supra, sub-sections IV.E. and VI.B.11.(d).
5983
The Appeals Chamber recalls that it has reversed the Trial Chamber’s findings that Pavkovi} contributed to the JCE
through: (i) his involvement in the process of arming the non-Albanian population in Kosovo and disarming the Kosovo
Albanian population; and (ii) his deployment of VJ troops in Kosovo in breach of the October Agreements (see supra,
sub-section VII.E.2.(d)). It finds, however, that these reversals do not warrant a reduction of his sentence.
5984
See supra, sub-section VII.F.8.(b).
5985
See supra, sub-section VI.C.2.
5986
See supra, sub-sections IV.E. and VI.B.11.(d).
5987
See supra, sub-section IX.E.2.
5988
The Appeals Chamber does not consider that the reversal of the Trial Chamber’s finding that Luki} contributed to
the JCE through his involvement in the arming of the RPOs and the disarming of the Kosovo Albanian population
warrants a reduction of his sentence (see supra, sub-section VII.F.4(j)).
5982
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Tušilje/Tushila, Kačanik/Kaçanik town, and Turićevac/Turiçec.5989 The Appeals Chamber also
recalls that, while the Trial Chamber held Lazarevi} responsible as an aider and abettor in relation
to three forms of assistance to the commission of deportation and forcible transfer, the Appeals
Chamber has found that only one form of assistance supports his conviction for aiding and abetting
the commission of these crimes.5990 The Appeals Chamber considers, however, that these findings
have only a limited impact on Lazarevi}’s overall culpability as he remains convicted of serious
crimes. In these circumstances, the Appeals Chamber reduces Lazarevi}’s sentence of 15 years of
imprisonment to 14 years of imprisonment.

5989
5990

See supra, sub-sections IV.E, VI.B.7.(a)(iii), and VI.B.11.(d).
See supra, sub-sections VIII.B.3.(e), VIII.B.3.(f), and VIII.B.3.(g).
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X. DISPOSITION
1847. For the foregoing reasons, THE APPEALS CHAMBER,
PURSUANT TO Article 25 of the Statute and Rules 117 and 118 of the Rules;
NOTING the respective written submissions of the parties and the arguments they presented at the
appeal hearing on 11-15 March 2013;
SITTING in open session;
WITH RESPECT TO NIKOLA [AINOVI],
GRANTS in part [ainovi}’s fourth ground of appeal and REVERSES his convictions for
committing through his participation in a JCE murder as a violation of the laws or customs of war
and murder and persecution, through murder, as crimes against humanity at Bela Crkva/Bellacërka,
Mala Kru{a/Krusha e Vogël, Suva Reka/Suhareka town, Izbica/Izbicë, \akovica/Gjakova town,
Korenica/Korenicë and Meja/Mejë, and near Gornja Sudimlja/Studimja e Epërme (Count 3 in part,
Count 4 in part, and Count 5 in part);
GRANTS sub-ground 7(3) of [ainovi}’s appeal concerning sentencing;
DISMISSES, Judge Liu and Judge Tuzmukhamedov dissenting, [ainovi}’s appeal in all other
respects;
REVERSES proprio motu [ainovi}’s convictions as a participant in a JCE for deportation and
inhumane acts (forcible transfer) as crimes against humanity committed in Tušilje/Tushila (Count 1
in part and Count 2 in part);
REVERSES [ainovi}’s convictions as a participant in a JCE for deportation and inhumane acts
(forcible transfer) as crimes against humanity committed in Turićevac/Turiçec (Count 1 in part and
Count 2 in part), as a result of granting sub-ground 1(f) of Lazarevi}’s appeal in part;
AFFIRMS, Judge Liu and Judge Tuzmukhamedov dissenting, the remainder of [ainovi}’s
convictions under Counts 1 to 5;
ALLOWS in part, Judge Liu and Judge Tuzmukhamedov dissenting, the Prosecution’s third and
fourth grounds of appeal and FINDS, Judge Liu and Judge Tuzmukhamedov dissenting, that the
Trial Chamber incorrectly found [ainovi} not guilty for committing through his participation in a
JCE persecution, through sexual assaults, as a crime against humanity in Beleg, Ćirez/Qirez, and
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Pri{tina/Prishtina (Count 5 in part), but DECLINES, Judge Ramaroson dissenting, to enter new
convictions against him in this regard;
GRANTS in part the Prosecution’s sixth ground of appeal concerning sentencing;
DISMISSES the Prosecution’s appeal concerning [ainovi} in all other respects;
SETS ASIDE the sentence of 22 years of imprisonment and IMPOSES a sentence of 18 years of
imprisonment, subject to credit being given under Rule 101(C) of the Rules for the period he has
already spent in detention;
WITH RESPECT TO NEBOJ[A PAVKOVI],
DISMISSES Pavkovi}’s appeal in its entirety;
REVERSES proprio motu Pavkovi}’s convictions as a participant in a JCE for deportation and
inhumane acts (forcible transfer) as crimes against humanity committed in Tušilje/Tushila (Count 1
in part and Count 2 in part);
REVERSES Pavkovi}’s convictions as a participant in a JCE for deportation and inhumane acts
(forcible transfer) as crimes against humanity committed in Turićevac/Turiçec (Count 1 in part and
Count 2 in part), as a result of granting sub-ground 1(f) of Lazarevi}’s appeal in part;
REVERSES Pavkovi}’s convictions as a participant in a JCE for murder as a violation of the laws
or customs of war and murder and persecution, through murder, as crimes against humanity with
respect to 274 of the 287 Kosovo Albanians killed in and around Korenica/Korenicë and Meja/Mejë
during the Reka/Caragoj valley operation (Count 3 in part, Count 4 in part, and Count 5 in part), as
a result of granting ground Q of Luki}’s appeal in part;
AFFIRMS the remainder of Pavkovi}’s convictions under Counts 1 to 5;
ALLOWS in part the Prosecution’s fourth ground of appeal and FINDS that the Trial Chamber
incorrectly found Pavkovi} not guilty for committing through his participation in a JCE persecution,
through sexual assaults, as a crime against humanity in Pri{tina/Prishtina (Count 5 in part), but
DECLINES, Judge Ramaroson dissenting, to enter new convictions against him in this regard;
GRANTS in part the Prosecution’s sixth ground of appeal concerning sentencing;
DISMISSES the Prosecution’s appeal concerning Pavkovi} in all other respects;
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AFFIRMS the sentence of 22 years of imprisonment, subject to credit being given under
Rule 101(C) of the Rules for the period he has already spent in detention;
WITH RESPECT TO VLADIMIR LAZAREVI],
GRANTS in part sub-grounds 1(f) and 1(i) of Lazarevi}’s appeal and REVERSES his convictions
for aiding and abetting deportation and inhumane acts (forcible transfer) as crimes against humanity
committed in Turićevac/Turiçec and Kačanik/Kaçanik town (Count 1 in part and Count 2 in part);
GRANTS in part sub-grounds 3(e), 3(h), and 3(i) of Lazarevi}’s appeal and SETS ASIDE the Trial
Chamber’s findings that: (i) his failure to take adequate investigative and punitive measures
substantially contributed to the commission of the crimes of forcible transfer and deportation by VJ
forces; and (ii) his inspection of the VJ units provided encouragement and moral support to the VJ
forces engaging in forcible displacement;
DISMISSES Lazarevi}’s appeal in all other respects;
REVERSES proprio motu Lazarevi}’s convictions for aiding and abetting deportation and
inhumane acts (forcible transfer) as crimes against humanity committed in Tušilje/Tushila (Count 1
in part and Count 2 in part);
AFFIRMS the remainder of Lazarevi}’s convictions under Counts 1 and 2;
ALLOWS in part the Prosecution’s fifth ground of appeal and FINDS that the Trial Chamber
incorrectly found Lazarevi} not guilty for aiding and abetting deportation and inhumane acts
(forcible transfer) as crimes against humanity committed in Žabare/Zhabar, Dušanovo/Dushanova,
Sojevo/Sojeva, Staro Selo/Fshat i Vjetër, and Mirosavlje/Mirosala (Count 1 in part and Count 2 in
part), but DECLINES, Judge Ramaroson dissenting, to enter new convictions against him in this
regard;
GRANTS in part the Prosecution’s sixth ground of appeal concerning sentencing;
DISMISSES the Prosecution’s appeal concerning Lazarevi} in all other respects;
SETS ASIDE the sentence of 15 years of imprisonment and IMPOSES a sentence of 14 years of
imprisonment, subject to credit being given under Rule 101(C) of the Rules for the period he has
already spent in detention;
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WITH RESPECT TO SRETEN LUKI],
GRANTS in part sub-ground O(1)(e) and ground Q of Luki}’s appeal and REVERSES his
convictions for committing through his participation in a JCE murder as a violation of the laws or
customs of war and murder and persecution, through murder, as crimes against humanity at Bela
Crkva/Bellacërka, Mala Kru{a/Krusha e Vogël, Suva Reka/Suhareka town, Izbica/Izbicë, and
\akovica/Gjakova town as well as with respect to 274 of the 287 Kosovo Albanians killed in and
around Korenica/Korenicë and Meja/Mejë during the Reka/Caragoj valley operation (Count 3 in
part, Count 4 in part, and Count 5 in part);
GRANTS sub-grounds KK(3) and KK(1), in part, of Luki}’s appeal concerning sentencing;
DISMISSES Luki}’s appeal in all other respects;
REVERSES proprio motu Luki}’s convictions as a participant in a JCE for deportation and
inhumane acts (forcible transfer) as crimes against humanity committed in Tušilje/Tushila (Count 1
in part and Count 2 in part);
REVERSES Luki}’s convictions as a participant in a JCE for deportation and inhumane acts
(forcible transfer) as crimes against humanity committed in Turićevac/Turiçec (Count 1 in part and
Count 2 in part), as a result of granting sub-ground 1(f) of Lazarevi}’s appeal in part;
AFFIRMS the remainder of Luki}’s convictions under Counts 1 to 5;
ALLOWS in part the Prosecution’s third and fourth grounds of appeal and FINDS that the Trial
Chamber incorrectly found Luki} not guilty for committing through his participation in a JCE
persecution, through sexual assaults, as a crime against humanity in Beleg, Ćirez/Qirez, and
Pri{tina/Prishtina (Count 5 in part), but DECLINES, Judge Ramaroson dissenting, to enter new
convictions against him in this regard;
GRANTS in part the Prosecution’s sixth ground of appeal concerning sentencing;
DISMISSES the Prosecution’s appeal concerning Luki} in all other respects;
SETS ASIDE the sentence of 22 years of imprisonment and IMPOSES a sentence of 20 years of
imprisonment, subject to credit being given under Rule 101(C) of the Rules for the period he has
already spent in detention;

742
Case No. IT-05-87-A

23 January 2014

XI. PARTIALLY DISSENTING OPINION AND
DECLARATION OF JUDGE LIU
1.

In this Judgement, the Majority upholds [ainovi}’s conviction pursuant to JCE III for

murder as a violation of the laws or customs of war, and murder and persecution, through murder,
as crimes against humanity.1 In addition, the Majority finds [ainovi} responsible, pursuant to JCE
III, for persecution, through sexual assaults, as a crime against humanity.2 For the reasons set out
below, I respectfully disagree with the Majority’s findings that these crimes were foreseeable to
[ainovi} and that he is therefore responsible for them pursuant to JCE III.
2.

Additionally, while I am in agreement with the findings of the Judgement and its disposition,

with the exception of the findings noted in my dissent, I append a Declaration in order to present
my views with respect to one point of law that is discussed therein, namely liability under the third
category of joint criminal enterprise (“JCE III”) for crimes of specific intent.
A. Partially Dissenting Opinion: [ainovi}’s Responsibility Pursuant to JCE III
for Murder and Sexual Assaults
3.

The Trial Chamber found that it was foreseeable to [ainovi} from the beginning of the

campaign of forcible displacement in late March 1999 that VJ and MUP forces would also commit
murder.3 The Appeals Chamber finds that the Trial Chamber erred in several respects in its
assessment of the evidence,4 and concludes that the information available to [ainovi} prior to
7 May 1999 was insufficient to make murder, in particular, foreseeable to him.5 The Majority,
however, finds that as of 7 May 1999, it was foreseeable to [ainovi} that murders could be
committed and that he willingly took that risk. Consequently, the Majority upholds [ainovi}’s
conviction for murders committed at Dubrava/Lisnaja around 25 May 1999.6
4.

The Majority bases its finding in this respect that murder was foreseeable to [ainovi} by this

date essentially on only one piece of evidence.7 This is the evidence of a meeting on 7 May 1999
during which [ainovi} stated that “[t]here must be no private wars and private killings must be
prevented.”8 The Majority reasons that this evidence “show[s] that [ainovi} was aware that killings
1

Appeal Judgement, para. 1083.
Appeal Judgement, para. 1582.
3
Trial Judgement, vol. 3, para. 470.
4
See Appeal Judgement, paras 1070-1075, 1078.
5
Appeal Judgement, paras 1081, 1083.
6
Appeal Judgement, paras 1082-1083.
7
See Appeal Judgement, paras 1077, 1080-1083.
8
Exh. P1996, p. 3. See Appeal Judgement, paras 1077, 1080; Trial Judgement, vol. 3, paras 140, 344, 455, referring to
Exh. P1996, p. 3.
2
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were occurring in Kosovo around 7 May 1999” and thus supports the conclusion by this date, it was
foreseeable to [ainovi} that murders could be committed by the Serbian forces during execution of
the common purpose.9 I do not share the Majority’s view that this is the only reasonable conclusion
to be drawn from the [ainovi}’s reference to “private killings” during the 7 May 1999 meeting.
5.

Specifically, in my view, this evidence is insufficient to establish that it was foreseeable to

[ainovi} that murders, constituting war crimes or crimes against humanity in particular, might be
committed, as opposed to individual incidents of killings unrelated and unconnected to the
operations being carried out by the VJ and MUP in implementation of the common plan.10 At the
very least, I consider that it is unclear what exactly was meant by “private killings”. I also note that
[ainovi} mentions “private killings” in the abstract – he makes no reference in this regard to any
specific incidents or otherwise indicate that this reference is made in relation to his specific
knowledge or awareness of the previous or on-going commission of murder by the Serbian forces.11
In these circumstances, I am not convinced that this isolated statement in itself supports the
conclusion that the commission of murder by Serbian forces during implementation of the common
plan was foreseeable to [ainovi} as to support his conviction pursuant to JCE III. Furthermore, it is
notable that [ainovi} stated not only that “private killings must be prevented” but further instructed
to “[p]unish any such actions right away.”12 In light of these statements, I am unable to conclude, as
the only reasonable inference, that [ainovi} willingly took the risk that such crimes could occur.
6.

With respect to the sexual assaults, the Majority concludes that sexual assaults, committed as

a form of persecution, in Beleg on or about 29 March 1999, in Ćirez/Qirez in mid-April 1999, and
in Pri{tina/Prishtina on 1 April and in late May 1999 were foreseeable to [ainovi}.13 In support of
this conclusion, the Majority relies on [ainovi}’s awareness of various crimes and acts of violence
committed against the Kosovo Albanian population both in 1998 and 1999, and his resulting
awareness of “the context in which the forcible displacement took place, including the existing
‘humanitarian catastrophe’”.14 The Majority subsequently reasons that “in light of his awareness of
the atmosphere of aggression and violence that prevailed, [ainovi} knew that the Kosovo Albanian

9

See Appeal Judgement, paras 1081-1082.
Namely, in my view, it is not sufficient that [ainovi} merely foresaw the possibility that ordinary murders could be
committed. Rather, in order to incur responsibility under JCE III, it must have been foreseeable to him that murders
amounting war crimes and crimes against humanity could be committed by the Serbian forces.
11
In this respect, the statement made by [ainovi} at the 7 May 1999 must be read in the proper context, namely what
appears to be a political speech in which [ainovi} makes general statements on how Serbia should generally conduct
itself in the war (see Exh. 1996, pp. 2-4).
12
Exh. P1996, p. 3 (emphasis added).
13
Appeal Judgement, para. 1582.
14
Appeal Judgement, para. 1581.
10
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women forced out of their homes were rendered particularly vulnerable.”15 I am unable to agree
with the Majority on this conclusion.
7.

In particular, I take issue with the fact that the Majority simply relies on “the totality of the

circumstances surrounding the forcible displacement of the Kosovo Albanian population and
[ainovi}’s knowledge thereof” to find that the commission of sexual assaults by the Serbian forces
was reasonably foreseeable to him.16 I consider the Majority’s reasoning in this respect to be
unpersuasive and speculative. In my opinion, the evidence in the record is insufficient to support as
the only reasonable conclusion that persecution, through sexual assaults, was foreseeable to
Šainović. In my view, [ainovi}’s knowledge of the circumstances in which the forcible
displacement of the Kosovo Albanian population was carried out could not have, per se,
demonstrated to him that sexual violence might be committed during the course of the Serbian
forces’ operations. In other terms, the fact that [ainovi} was aware of an atmosphere of insecurity,
rendering the Kosovo Albanian population, including namely women, vulnerable to a wide range of
criminality does not lead to the only reasonable inference that he accordingly foresaw the
possibility of commission of sexual assaults in particular.
8.

It is also important to note that the evidence does not establish that [ainovi} was informed

prior to 17 May 1999 of the commission of rapes or other sexual violence against women by the
Serbian forces. Instead, the Majority refers to [ainovi}’s awareness of the commission of other
distinct types of crimes, such as arson, looting, and excessive use of force. In my view, this alone
does not necessarily lead to the only reasonable conclusion that he was therefore also aware that
sexual assaults in particular might be committed by the Serbian forces during implementation of the
common purpose.17 I am mindful that in the context of JCE III liability, it is not essential that an
accused be aware of the past occurrence of a crime in order for the same crime to be foreseeable to
him. However, foreseeability must be established in light of the information available to the
accused and the particular circumstances of the case.18 In the circumstances of this case, I am not
convinced that the requisite foreseeability on his part can be inferred solely from his knowledge of
the general context and circumstances of the campaign of forcible displacement, especially taking
into account: (i) the position of [ainovi} as a political coordinator; (ii) consequently, his distance

15

Appeal Judgement, para. 1581.
See Appeal Judgement, paras 1581-1582.
17
But see Appeal Judgement, para. 1581.
18
See, e.g., Karadžić JCE III Decision, para. 18
16
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not only from the sites of the joint operations where crimes occurred19 but also in terms of his
relationship to the direct perpetrators; and (iii) the information thus available to him.20
9.

I note that in its reasoning, the Majority also refers to the evidence that at the 17 May 1999

meeting, [ainovi} received specific information about the commission of rapes.21 In light of the
Majority’s conclusion that sexual assaults were already foreseeable to [ainovi} nearly two months
prior to this meeting, it is clear that this evidence did not underpin its overall finding.22 In any case,
in my view, this additional evidence, even when considered in conjunction with the other evidence
relied upon by the Majority, does not demonstrate that the possibility that sexual assaults could be
committed was sufficiently substantial as to be foreseeable to [ainovi}. In this regard, I note that
this evidence of 17 May 1999 is Aleksandar Vasiljevi}’s account of having presented at the meeting
reports of crimes, such as rape, having been committed by soldiers.23 However, his evidence lacks
any specificity or detail as to what was conveyed in this respect at the meeting regarding the
commission of rape.24
10.

For the foregoing reasons, I consider that the evidence in the record is insufficient to support

as the only reasonable conclusion that murder and sexual assaults were foreseeable to Šainović. In
these circumstances, I therefore consider that Šainović should not be held responsible, pursuant to
JCE III, for murder as a violation of the laws or customs of war, and murder and persecution,
through murder and sexual assaults, as crimes against humanity.
B. Declaration: Application of JCE III to Specific Intent Crimes
11.

The Appeals Chamber upholds the convictions of [ainovi}, Pavkovi}, and Luki} pursuant to

JCE III for, inter alia, persecution, through murder and destruction of or damage to religious
property, as a crime against humanity.25 The Appeals Chamber also upholds Pavkovi}’s conviction
pursuant to JCE III for persecution, through sexual assaults, as a crime against humanity.26

19

While the Trial Chamber found that [ainovi} was present in Kosovo during the majority of the crimes committed
there, I note that the evidence is inconclusive as to what he observed.
20
In this respect, I am of the view that information on, and general awareness of, events on the ground was less
accessible to [ainovi} than it was to Pavkovi} and Luki}.
21
Appeal Judgement, para. 1581, referring to Trial Judgement, vol. 3, paras 351, 472, and references cited therein.
22
Appeal Judgement, paras 1581-1582.
23
See Exh. P2600, paras 63-65. See also Trial Judgement, vol. 3, paras 350-351, 470-472, referring to Exh. P2600,
paras 65-68, Exh. P2589, T. 15999-16004; Exh. P2592. See also Exh. P605, pp. 869-870.
24
See Exh. P2600, para. 65.
25
Appeal Judgement, paras 1083, 1093, 1283, 1541, 1549. The Appeals Chamber upholds the convictions of [ainovi}
and Luki} for murder only in relation to some of the incidents of murder. However, as discussed above, I dissent from
the findings concerning to [ainovi}’s responsibility for murder.
26
Appeal Judgement, para. 1283. The Appeals Chamber also finds Pavkovi} responsible pursuant to JCE III for
persecution, through sexual assaults, as a crime against humanity in relation to three additional sexual assaults (Appeal
Judgement, para. 1603). However, in the circumstances of the present case, the Appeals Chamber declines to enter new
convictions on appeal in relation to these three sexual assaults (Appeal Judgement, para. 1604).
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Additionally, the Appeals Chamber finds [ainovi}27 and Luki} responsible pursuant to JCE III for
persecution, through sexual assaults, as a crime against humanity.28 [ainovi}, Pavkovi}, and Luki}
were not found to possess the specific intent required for persecution as a crime against humanity.
12.

While I acknowledge that convictions under JCE III for specific intent crimes, such as

persecution, are allowed under the Tribunal’s jurisprudence,29 I respectfully disagree with this
approach. For the reasons briefly set out below, I believe that JCE III should not be applied to
specific intent crimes, such as genocide and persecution.30 In particular, I consider such an approach
to be highly problematic as, in application, it can lead to a paradoxical result whereby an accused is
held responsible for a specific intent crime as a co-perpetrator although the requisite mens rea
standard for such a crime is not met.
13.

Genocide and persecution as a crime against humanity respectively require not only the

intent to commit the underlying act but also a further specific intent – namely, the intent to destroy
a protected group in whole or in part (in the case of genocide) or the intent to discriminate on racial,
religious, or political grounds (in the case of persecution). The distinct mental element of
dolus specialis sets genocide and persecution apart from other crimes falling within the jurisdiction
of the Tribunal31 and generally reflects the high gravity that attaches to these two crimes.32 In this
context, requiring proof of specific intent ensures that convictions for genocide and persecution as a
crime against humanity are not imposed lightly.33 In this context, it is important to fully appreciate
the integral nature of this element to the structure of such crimes.
14.

As a constitutive element of the crimes, such dolus specialis requires that the perpetrator’s

intent goes beyond the mere prohibited act (i.e. “a surplus of intent”34). Whether or not, for
example, the killing of a person may amount to genocide or persecution, as opposed to simple
murder, is conditional on the presence of the requisite specific intent in the mind of the perpetrator.

27

However, as discussed above, I dissent from the findings concerning to [ainovi}’s responsibility for persecution,
through sexual assaults, as a crime against humanity.
28
Appeal Judgement, paras 1582, 1592. However, in the circumstances of the present case, the Appeals Chamber
declines to enter new convictions on appeal in relation to these sexual assaults (Appeal Judgement, para. 1604).
29
See Prosecutor v. Brđanin, Case No. IT-99-36-A, Decision on Interlocutory Appeal, 19 March 2004 (“Brđanin
Decision”), paras 5-10; Staki} Appeal Judgement, para. 38; Prosecutor v. Slobodan Milosevi}, Case No. IT-02-54-T,
Decision on Motion for Judgement of Acquittal, 16 June 2004, para. 291.
30
While I refer only to genocide and persecution as a crime against humanity, I note that the crime of acts or threats of
violence as a war crime requires specific intent to spread terror among the civilian population (see, e.g., Gali} Appeal
Judgement, para. 104), and in my view, should therefore also be excluded from the scope of JCE III. This crime, as well
as genocide, even though not at issue in the present case, is nevertheless relevant to the present declaration.
31
See, e.g., Tadi} Appeal Judgement, para. 305; Krnojelac Appeal Judgement, para. 184; Blaški} Appeal Judgement,
para. 137; Akayesu Trial Judgement, para. 498. See also Krsti} Appeal Judgement, para. 134.
32
See for example Krsti} Appeal Judgement, para. 134 (“Genocide is one of the worst crimes known to humankind, and
its gravity is reflected in the stringent requirement of specific intent.”).
33
See Krsti} Appeal Judgement, para. 37.
34
Staki} Trial Judgement, para. 552.
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Specifically, with respect to persecution, the perpetrator needs to associate his conduct (actus reus)
with the intent of discriminating on the basis of the race, religion, or politics of the victim. In these
terms, the state of mind of the perpetrator qualifies the actus reus, thereby determining, as a result,
the nature and characterization of the crime.
15.

It follows that the mens rea required for specific intent crimes (dolus specialis) is

incompatible with the standard of dolus eventualis or advertent recklessness, which consists only of
an individual’s awareness and acceptance of the risk that his conduct may possibly lead to a
particular consequence.35 Such a standard clearly falls short of the higher mens rea threshold to be
met in order to support a conviction for specific intent crimes such as genocide or persecution. For
example, mere acceptance or awareness, on the part of a perpetrator, of the possibility of that he is
in fact acting a way that is discriminatory is not enough. Rather, the perpetrator must consciously
seek or intend to discriminate as the further objective of his action. In the absence of proof that the
perpetrator acted with such specific intent or objective, the crime is not realized and no conviction
for commission of a specific intent crime, such as genocide or persecution, may be entered.
Accordingly, a physical perpetrator cannot be convicted of a specific intent crime where only dolus
eventualis is shown.
16.

In my view, the bar to conviction in such circumstances with respect to physical perpetrators

must likewise apply to individuals held liable pursuant their participation in a joint criminal
enterprise. In this respect, I note that in the Br|anin Decision, the Appeals Chamber nevertheless
held that an accused could be convicted of genocide under JCE III even where the accused did not
possess the requisite specific intent so long as he could reasonably foresee that the crime might be
carried out with genocidal intent.36 In support of its conclusion, the Appeals Chamber notably
reasoned that JCE III “is no different from other forms of criminal responsibility which do not
require proof of intent to commit a crime on the part of an accused before criminal liability can
attach”, such as command responsibility and aiding and abetting.37 In my view, such reasoning is
fundamentally flawed as it fails to take into account or appreciate that these other modes of liability

35

See Staki} Appeal Judgement, paras 101-103; Tadi} Appeal Judgement, para. 220. In other terms, dolus eventualis
entails a situation where an accused foresees the possible consequences of his conduct, yet persists in this conduct
regardless of such consequences (i.e. recklessly).
36
Brđanin Decision, para. 6. See also ibid., para. 9 (“[p]rovided that the standard applicable […], i.e. ‘reasonably
foreseeable and natural consequences’ is established, criminal liability can attach to any accused for any crime that falls
outside of an agreed upon joint criminal enterprise.”).
37
Brđanin Decision, para. 7. In this respect, the Appeals Chamber further stated that “[t]he fact that the third category
of joint criminal enterprise is distinguishable from other heads of liability is beside the point” (ibid., para. 9).
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represent, respectively, different and lesser forms of criminal culpability than that which attaches to
JCE liability.38
17.

Specifically, in all three of its manifestations, JCE is a form of commission and thereby

distinct from the other ancillary modes of liability provided for under Article 7(1) of the Statute,
namely, planning, instigating, ordering, and aiding and abetting.39 Thus, there should be no
difference in the constitutive elements required to establish the guilt of a direct perpetrator as
compared to that of a JCE participant, who is liable as a co-perpetrator.40 Thus while in JCE I and II
the subjective element can encompass the liability for specific intent crimes,41 the mens rea
requirement for JCE III (dolus eventualis) cannot be reconciled with specific intent crimes as this
form of liability encompasses criminal conduct that was not specifically intended but only foreseen
and accepted.42 Under JCE III, an accused therefore may be convicted of committing genocide or
persecution notwithstanding the fact that he lacks the intention to achieve the further and primary
purpose – namely the specific intent to destroy or to discriminate – which constitutes the essential
feature of these crimes.43 I, thus, find persuasive the words of the late Judge Cassese that “whoever

38

Cf. Kvočka Appeal Judgement, para. 92; Vasiljević Appeal Judgement, para. 102; Krnojelac Appeal Judgement,
para. 75. See also Kvočka Appeal Judgement, para. 91-92. This does not mean that liability under aiding and abetting or
command responsibility may not, under certain situations, depending on the gravity of offence and individual
circumstances of an accused, warrant a sentence that is equal to or greater than that which may be imposed with respect
to a principal perpetrator of a crime.
39
Krajisnik Appeal Judgement, para. 662; Kvoèka et al. Appeal Judgement, paras 79-80; Tadi} Appeal Judgement,
paras 188, 191-192; Prosecutor v. Milutinovi} et al., Case No.: IT-99-37-AR72, Decision on Dragoljub Ojdani}’s
Motion Challenging Jurisdiction-Joint Criminal Enterprise, 21 May 2003, para. 20. The characterization of JCE as a
form of commission, including in its third, or extended, form, is also logically implied in its conceptual structure.
Namely, JCE liability follows the structure of significant contribution and intent (to further the common criminal
purpose), as opposed to that of substantial contribution and knowledge or awareness which is associated with secondary
liability (see, e.g., Krajisnik Appeal Judgement, para. 662).
40
Cf. Tadi} Appeal Judgement, para. 191 (“Although only some members of the group may physically perpetrate the
criminal act (murder, extermination, wanton destruction of cities, towns or villages, etc.), the participation and
contribution of the other members of the group is often vital in facilitating the commission of the offence in question. It
follows that the moral gravity of such participation is often no less – or indeed no different – from that of those actually
carrying out the acts in question.”). See also Kvoèka et al. Appeal Judgement, paras 80, 109-110.
41
See, for example, Kvoèka et al. Appeal Judgement, paras 109-110 (holding that “participants in a basic or systemic
form of joint criminal enterprise must be shown to share the required intent of the principal perpetrators. Thus, for
crimes of persecution, the Prosecution must demonstrate that the accused shared the common discriminatory intent of
the joint criminal enterprise.”).
42
Cf. Special Tribunal for Lebanon, Case No. STL-11-01/I, “Interlocutory Decision on the Applicable Law: Terrorism,
Conspiracy, Homicide, Perpetration, Cumulative Charging”, 16 February 2011 (“STL Interlocutory Appeal Decision”),
para. 248. Under JCE III, criminal responsibility may be imputed to a member of the JCE for a crime falling outside of
the common purpose if, in the circumstances of the case, it was foreseeable that such crime might be perpetrated by one
or more members of the JCE or by persons used by any member of the JCE, and the accused willingly took that risk –
that is with the awareness that such a crime was a possible consequence of the implementation of the JCE, decided to
participate in the JCE (Marti} Appeal Judgement, para. 168; Krajisnik Appeal Judgement, para. 225; Br|anin Appeal
Judgement, paras 365, 411; Staki} Appeal Judgement, para. 87; Kvočka et al. Appeal Judgement, para. 83; Blaškić
Appeal Judgement, para 33; Vasiljević Appeal Judgement, para. 101; Tadi} Appeal Judgement, para. 228. See also
Tadi} Appeal Judgement, paras 204, 220 (“[w]hat is required is a state of mind in which a person, although he did not
intend to bring about a certain result, was aware that the actions of the group were most likely to lead to that result but
nevertheless willingly took that risk.”)).
43
Cf. Antonio Cassese, “The Proper Limits of Individual Criminal Responsibility under the Doctrine of Joint Criminal
Enterprise”, Journal of International Criminal Justice, vol. 5(1) (2007), p. 121 (expressing that liability under JCE III
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is liable under the third category of JCE has a distinct mens rea from that of the ‘primary offender’:
nevertheless, as the ‘secondary offender’ bears responsibility for the same crime as the ‘primary
offender’, the ‘distance’ between the subjective element of the two offenders must not be so
dramatic as in the case of crimes requiring specific intent. Otherwise, the crucial notions of
‘personal culpability’ and ‘causation’ would be torn to shreds.”44
18.

Accordingly, in my view, the scope of JCE III should be limited to exclude all specific intent

crimes. I consider that convicting an accused who only foresaw and accepted the risk of the
commission a specific intent crime – but did not possess the requisite dolus specialis – would either
circumvent a crucial element of the crime,45 or change the nature of the mode of liability creating a
tertium genus between principal and accessory liability. In other terms, such an approach
contravenes the fundamental principle of individual culpability.46
19.

I finally note that limiting the scope of JCE in this respect does not necessarily lead to a gap

in the law. For example, where a JCE member only foresees and accepts the possibility of the
commission of a specific intent crime as consequence of implementation of the JCE, he could still
be held liable as an aider and abettor, provided that all other necessary conditions are met, including
the appropriate standard of contribution. In my view, convicting a JCE member of this accessory
form of liability is more compatible with the principle of personal culpability as it better reflects the
gravity of the conduct of the accused.47
20.

Despite my disagreement with the application of JCE III to specific intent crimes, I

nonetheless recognize that the law in this respect has become part of the Tribunal’s jurisprudence.
Moreover, I note that none of the accused in the present case raise this particular legal challenge to
JCE III liability in their respective appeals. Accordingly, I do not dissent on this basis from the

for specific intent crimes is thus “a logical impossibility” since an accused cannot be held responsible for committing a
crime that requires specific intent unless that specific intent can be proved).
44
Antonio Cassese, “The Proper Limits of Individual Criminal Responsibility under the Doctrine of Joint Criminal
Enterprise”, Journal of International Criminal Justice, vol. 5(1) (2007), pp. 121-122.
45
See Br|anin Decision, Separate Opinion of Judge Shahabuddeen, para. 4 (stating that “[t]he third category of [JCE]
does not, because it cannot, vary the elements of the crime; it is not directed to the element of the crime; it leaves them
untouched. The requirement that the accused be shown to have possessed a specific intent to commit genocide is an
element of that crime. The result is that specific intent always has to be shown; if it is not shown, the case has to be
dismissed.”).
46
See generally Tadi} Appeal Judgement, para. 186 (“The basic assumption must be that in international law as much
as in national systems, the foundation of criminal responsibility is the principle of personal culpability: nobody may be
held criminally responsible for acts or transactions in which he has not personally engaged or in some other way
participated (nulla poena sine culpa).”).
47
Cf. STL Interlocutory Appeal Decision, para. 249; Prosecutor v. Zejnil Delalić, Zdravko Mucić, Hazim Delić, and
Esad Landžo, Case No. IT-96-21-A, Judgement, Separate and Dissenting Opinion of Judges Hunt and Bennouna,
20 February 2001, para. 27.
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XII. OPINION DISSIDENTE DU JUGE RAMAROSON
1.

Dans le présent arrêt, la Chambre d’appel reconnaît que la Chambre de première instance a

commis une erreur en acquittant Nikola Šainović et Streten Lukić d’actes de persécution ayant
revêtu la forme de violences sexuelles comme crime contre l’humanité au titre de l’entreprise
criminelle commune III, commis à Beleg, Qirez et Prishtina1. La Chambre d’appel a considéré que
Šainović et Lukić sont « responsables », conformément aux articles 5(h) et 7(1) du Statut, pour
avoir commis ces crimes2. En dépit de cette reconnaissance, la Chambre d’appel refuse de
prononcer les condamnations correspondantes en se basant sur les « circonstances de l’affaire »3. Je
souscris à la conclusion de la majorité selon laquelle la Chambre de première instance a commis
une erreur en omettant de condamner Šainović et Lukić pour ces crimes. Cependant, il aurait fallu, à
mon humble avis, non seulement conclure que ces accusés sont coupables, mais aussi reporter cette
déclaration de culpabilité dans le dispositif tout en prononçant la peine correspondante. Je ne
souscris donc pas au raisonnement de la Chambre d’appel en ce qu’il se limite à une simple
constatation de l’erreur commise par la Chambre de première instance.
2.

Le raisonnement de la majorité se trouve à la note de bas de page 5269 de l’arrêt4. Celle-ci y

rappelle les dispositions de l’article 25(2) du Statut et se fonde sur cet article pour refuser d’entrer
en voie de condamnation en appel au vu des circonstances de la présente affaire sans toutefois
motiver les circonstances qui ont conduit la Chambre d’appel à refuser de prononcer de « nouvelles
condamnations » pour ces crimes5.

1

Arrêt, para. 1604. Je distingue le cas de Šainović et Lukić d’une part du cas de Lazarević et de Pavković d’autre part.
En effet, Lazarević et Pavković restent condamnés, pour le premier, de crime d’expulsion et de transfert forcé commis à
Peja, Deçan, Gjakova, Korenica, Dobrosh, Ramoc, Meja, Caragoj valley, Pirana, Celina, Izbica, Qirez, Prishtina,
Zhegra, Lladova, Përlepnica, Kotllina, Lisnaja, pour le second, de persécutions ayant revêtu la forme de violences
sexuelles comme crime contre l’humanité commises à Deçan et Qirez (cf. dispositif, pp. 740-741), tandis que Šainović
et Lukić sont entièrement acquittés du crime de persécution ayant revêtu la forme de violences sexuelles comme crime
contre l’humanité (cf. dispositif pp. 739-740, 742). La présente opinion se concentre donc sur les crimes de persécution
à travers les actes de violences sexuelles comme crime contre l’humanité commis par Šainović et Lukić au titre de
l’entreprise criminelle commune III.
2
Arrêt, paras. 1582, 1592: « As a result, pursuant to Articles 5(h) and 7(1) of the Statute, the Appeals Chamber finds
Šainović responsible for committing, through his participation in a JCE, persecution, through sexual assaults, as a
crime against humanity in Beleg, Ćirez/Qirez, and Pri{tina/Prishtina » ; « As a result, pursuant to Articles 5(h) and
7(1) of the Statute, the Appeals Chamber finds Lukić responsible for committing, through his participation in a JCE,
persecution, through sexual assaults, as a crime against humanity in Beleg, Ćirez/Qirez, and Pri{tina/Prishtina ».
3
Arrêt, para. 1604.
4
Voir également n. 5752.
5
Arrêt, para. 1604. Je note que les affaires citées en note de bas de page 5269 et 5752 justifient de façon explicite ou
implicite le fait de ne pas infirmer les acquittements prononcés en première instance. L’Arrêt Jelisić indique : « Vu les
circonstances exceptionnelles de cette affaire, la Chambre d’appel, jugeant qu’il n’est pas dans l’intérêt de la justice
que la requête de l’Accusation soit accueillie, décide de ne pas infirmer l’acquittement prononcé par la Chambre de
première instance et de ne pas ordonner de nouveau procès » (para. 77). L’Arrêt Aleksovski invoque le fait que les
questions de fond à trancher concernaient davantage des points de droit que de fait, que la Chambre de première
instance avait donc assis ses conclusions de fait sur un fondement erroné, enfin parce que les infractions matérielles
reprochées à l’appelant à travers les charges des chefs 8 et 9 étaient identiques à celles qui sous-tendaient le chef 10
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A. Il ne s’agit pas de « nouvelles condamnations »
3.

Je souhaite exprimer, à titre préliminaire, mon désaccord avec le terme employé de

« nouvelles condamnations ». Je soutiens qu’il ne s’agit pas de « nouvelles condamnations » car les
crimes dont il est question en première instance et en appel sont inclus dans l’acte d’accusation6. De
surcroît, les moyens de fait et de droit, soulevés par les parties, ont été plaidés tant en première
instance7 qu’en appel8. Il ne s’agit donc pas d’une condamnation assise sur de nouvelles charges car
les faits à l’origine de la condamnation recherchée en appel ont été discutés en première instance. A
cet égard, je me rallie entièrement au raisonnement selon lequel le fait de remplacer un
acquittement par une déclaration de culpabilité ne viole pas les principes du procès équitable dans la
mesure où la condamnation porte sur une charge régulièrement portée, les moyens relatifs à ladite
charge ayant été débattus devant la Chambre de première instance9.
4.

A mon sens, évoquer une « nouvelle » condamnation ne pourrait se justifier que dans le cas

où les charges ou bien le mode de responsabilité fondant la condamnation en appel n’auraient pas
été plaidés dans l’acte d’accusation. À cet égard, le vocabulaire employé par la Chambre d’appel
lorsqu’une condamnation a été omise d’être prononcée en appel atteste qu’il ne s’agit pas d’une
« nouvelle » condamnation. Il s’agit en fait d’une condamnation qui devait être prononcée en
première instance mais qui ne l’a pas été (« disallowed », « refusé ») en raison d’une application
erronée du droit invalidant la partie du jugement ou d’une appréciation erronée des faits entraînant
un déni de justice10. L’arrêt rendu par la Chambre d’appel se substitue au jugement de première
instance, rétablissant ainsi la vérité judiciaire de façon rétroactive. Ce qui importe, à mon sens, est

dont l’appelant avait été reconnu coupable (para. 153). S’agissant des arrêts Krstić, Stakić et Naletilić et Martinović, le
fait de ne pas prononcer de déclarations de culpabilité en appel était justifié par l’existence de condamnations
cumulatives : Arrêt Krsti}, paras. 220-229, p. 108 ; Arrêt Staki}, paras. 359-367, pp. 171-172; Arrêt Naletili} et
Martinovi}, paras. 588-591, p. 251.
6
Acte d’Accusation, 21 Septembre 2006, paras. 16-21, 27, Chef 5 : Persécutions, paras. 76-102 (plus spécifiquement,
point c, p. 61).
7
Voir, inter alia, Mémoire de mise en état de l'Accusation conformément à l'article 65 ter (E)(i) du RPP, 11 juin 2004,
paras. 255-256 et n. 55, 65, 87 ; Mémoire de mise en état de la Défense de Šainović, 13 septembre 2004, para. 27 ;
Mémoire de mise en état de l'Accusation, 10 mai 2006, paras. 2, 38, 41, 44, 52, 56, 60, 131, 144 ; Mémoire de mise en
état de Lukić conformément à l'article 65 ter (F) du RPP, 6 juin 2006, paras. 133-134 ; Mémoire final de l'Accusation
(confidentiel) 15 juillet 2008, paras 273-274, 308, 312, 316, 372, 423, 491, 502, 712, 792, 795, 827-828, 832, 898, 905 ;
Mémoire final de la Défense de Lukić (confidentiel), 15 juillet 2008, pp. 156-185 ; Compte rendu d’audience du 23 août
2006, pp. 2232-2234 ; Compte rendu d’audience du 24 août 2006 (confidentiel), pp. 2260-2274 ; Compte rendu
d’audience du 25 janvier 2007 (confidentiel), pp. 9242-9258 ; Compte rendu d’audience du 2 mars 2007 (confidentiel),
pp. 10972-10995 ; Compte rendu d’audience du 26 août 2008, p. 27344.
8
Voir, inter alia, Mémoire d'Appel de l'Accusation (confidentiel), paras. 60-82, 87-123, 157-159 ; Mémoire en réponse
de Šainović, paras. 48-119 ; Mémoire en réponse de Lukić, paras. 10-83 ; Réplique du Procureur, paras. 42-56 ; Compte
rendu d'audience du 11 mars 2013, pp.159-165, 227 ; Compte rendu d'audience du 15 mars 2013 (confidentiel),
pp. 577- 634, 652-654, 666-668.
9
Voir, par exemple, l’Opinion individuelle des Juges Shahabuddeen et Güney jointe à l'Arrêt Semanza, para. 7 ; voir
également l’Opinion individuelle du Juge Shahabuddeen jointe à l’Arrêt Galić, para. 21.
10
Voir « incorrectly disallowed », « refusé de déclarer » : cf. Arrêt Krstić, dispositif, p. 108 ; Arrêt Naletilić et
Martinović, para. 591 par exemple.
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le fait que le procès ait été équitable en première instance comme en appel, ne violant pas ainsi les
droits de l’accusé11.
B. La Chambre d’appel a compétence pour infirmer les acquittements
5.

Cette compétence trouve sa source dans les textes et résulte d’une interprétation conjointe

des points 1) et 2) de l’article 25 du Statut12. Tandis que l’article 25 1) autorise le Procureur à
interjeter appel, l’article 25 2) fonde la compétence de la Chambre d’appel pour « confirmer,
annuler ou réviser les décisions des Chambres de première instance ». En conséquence, la
Chambre d’appel dispose du pouvoir d’annuler et de réviser les décisions de première instance.
Toute interprétation contraire reviendrait à priver d'effet utile une partie de cette disposition en
limitant la compétence de la Chambre d'appel au seul pouvoir de constatation. De surcroît, la
jurisprudence antérieure a admis la possibilité de prononcer des déclarations de culpabilité en
appel13. Elle a, de même, précisé que le fait d’entrer en voie de condamnation en appel ne
constituait pas une violation des droits de l’accusé à un procès équitable14.
C. La Chambre d’appel aurait dû infirmer les acquittements au regard des circonstances
6.

L’interprétation juridique du Statut du Tribunal et la jurisprudence antérieure permettaient à

la Chambre d’appel de prononcer les déclarations de culpabilité correspondantes. J’ajoute qu’elle
11

Je note à ce sujet que certains textes internationaux n’imposent pas l’institution d’un double degré de juridiction. Par
exemple, l’article 6 para. 1 de la Convention européenne de sauvegarde des droits de l’homme et des libertés
fondamentales dispose que : « Toute personne a droit à ce que sa cause soit entendue équitablement, publiquement et
dans un délai raisonnable, par un tribunal indépendant et impartial, établi par la loi, qui décidera, soit des
contestations sur ses droits et obligations de caractère civil, soit du bien-fondé de toute accusation en matière pénale
dirigée contre elle (…)». En revanche, l’article 2 du Protocole 7 à la Convention de sauvegarde des droits de l'homme et
des libertés fondamentales tel qu'amendé par le Protocole n° 11 institue le droit à un double degré de juridiction ;
toutefois la cassation peut être considérée comme un second recours. « 1. Toute personne déclarée coupable d'une
infraction pénale par un tribunal a le droit de faire examiner par une juridiction supérieure la déclaration de
culpabilité ou la condamnation. L'exercice de ce droit, y compris les motifs pour lesquels il peut être exercé, sont régis
par la loi. 2. Ce droit peut faire l'objet d'exceptions pour des infractions mineures telles qu'elles sont définies par la loi
ou lorsque l'intéressé a été jugé en première instance par la plus haute juridiction ou a été déclaré coupable et
condamné à la suite d'un recours contre son acquittement ». J’ajoute que l’accusé est conscient que le Procureur peut
interjeter appel d’un acquittement. En conséquence, je suis d’avis que le fait d’infirmer l’acquittement ne saurait
contrevenir aux droits de l’accusé dans la mesure où, dès le déclenchement de la poursuite, l’accusé est parfaitement
conscient de la peine qu’il pourrait encourir si sa culpabilité venait à être démontrée. A ce sujet, les articles 99 B) des
Règlements des deux TPI, relatifs au statut de la personne acquittée, énoncent que si, lors du prononcé du jugement, le
Procureur informe la Chambre de première instance en audience publique de son intention d’interjeter appel
conformément aux articles 108 des Règlements des TPI, la Chambre de première instance peut, sur requête du
Procureur, rendre une ordonnance avec effet immédiat dans l’attente du prononcé de l'arrêt.
12
L’article 25 du Statut dispose : « 1. La Chambre d’appel connaît des recours introduits soit par les personnes
condamnées par les Chambres de première instance, soit par le Procureur, pour les motifs suivants : a) erreur sur un
point de droit qui invalide la décision ; ou b) erreur de fait qui a entraîné un déni de justice. 2. La Chambre d’appel
peut confirmer, annuler ou réviser les décisions des Chambres de première instance ».
13
Voir Arrêt Strugar, Arrêt Galić, Arrêt Krnojelac, Arrêt Kupreskić, Arrêt Tadić, Arrêt Mrkšić and Šljivančanin, Arrêt
Martić.
14
Voir Arrêt Gotovina, para. 107 ; Procureur c/ Mile Mrkšić and Veselin Šljivančanin, Affaire No. IT-95-13/1-A,
Decision on Motion on Behalf of Veselin Šljivančanin Seeking Reconsideration of the Judgement Rendered by the
Appeals Chamber on 5 May 2009 – or an Alternative Remedy, pp. 2-3.
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aurait dû le faire eu égard aux circonstances. En l’espèce, la Chambre de première instance a
commis une erreur de droit s’agissant du degré de prévisibilité requis pour déterminer la mens rea
de Šainović, Pavković et Lukić dans le cadre de l’entreprise criminelle commune III15. Cette erreur,
commise par la Chambre de première instance et constatée par la Chambre d’appel, avait conduit à
l’acquittement total de Šainović et Lukić des crimes en question16. Cette erreur de droit invalide
certaines parties du jugement de première instance au sens de l’article 25 du Statut fixant les motifs
d’appel17. Dans le cas d’espèce, la Chambre d’appel a constaté l’erreur de droit, concluant ainsi, à la
lumière du critère juridique qui aurait dû être appliqué et sur la base des conclusions factuelles déjà
émises par la Chambre de première instance, que Šainović et Lukić ont indûment été acquittés en
première instance du crime de persécution ayant revêtu la forme de violences sexuelles comme
crime contre l’humanité.
7.

Si l’on se penche sur la jurisprudence antérieure du Tribunal, il appert que dans les cas où la

Chambre d’appel a refusé de prononcer des déclarations de culpabilité en lieu et place des
acquittements, cela se justifiait parce que les faits incriminés étaient inclus dans une autre
qualification pénale18. Or, en l’espèce, le refus d’entrer en voie de condamnation en appel pourrait
constituer à mon sens une violation du droit international dans la mesure où, ces faits n’étant pas
incriminés à travers une qualification pénale distincte, cela a pour conséquence de laisser impunis
des crimes graves de persécution sous forme de violences sexuelles en tant que crime contre
l’humanité commis par Šainović et Lukić dans le cadre de l’entreprise criminelle commune III.
Pour ma part, j’aurais constaté, comme la majorité, l’erreur de droit commise par la Chambre de
première instance. Néanmoins, j’aurais ensuite substitué le droit applicable sans renvoyer l’affaire à
la Chambre de première instance car, s’agissant d’une erreur de droit, la Chambre d’appel s’est
appuyée sur les conclusions factuelles déjà émises par la Chambre de première instance, sans
analyser de novo la crédibilité et la pertinence de la preuve soumise19. Enfin, j’aurais prononcé les
déclarations de culpabilité correspondantes en les incluant dans le dispositif20.

15

Arrêt, para. 1559.
Voir supra n. 1. Pavković reste condamné des crimes de persécutions ayant revêtu la forme de violences sexuelles
comme crime contre l’humanité commises à Deçan et Qirez.
17
Voir supra n. 12.
18
Voir Arrêt Krstić, paras. 220-229, p. 108 ; Arrêt Stakić, para. 359-367, pp. 171-172 ; Arrêt Naletilić et Martinović,
paras. 588-591, p. 251. Il s’agissait de condamnations cumulatives dans ces trois affaires, ce qui implique que les faits
criminels à l’appui des condamnations cumulatives étaient tout de même punis. Voir également l’arrêt Brđnanin, paras
361, 414, 449. Le cas de cette affaire est particulier dans le sens où le Procureur n’a pas requis l’annulation ou la
révision du jugement de première instance mais a demandé à ce que la Chambre d’appel réponde à un argument
juridique soulevé aux fins d’adresser une question d’importance capitale pour la jurisprudence du Tribunal.
19
Arrêt, paras. 1575-1592.
20
Voir contra dispositif, pp. 740, 741 : « declines (…) to enter new convictions ».
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D. Les condamnations doivent figurer dans le dispositif
8.

A mon humble avis, le fait d’inclure les déclarations de culpabilité dans le dispositif est

fondamental car c’est au dispositif21, et non aux motifs, qu’est attachée l’autorité de chose jugée22.
Le dispositif fixe la solution du litige. En conséquence, l’absence de solution du litige au sein du
dispositif revient à occulter la requête du Procureur23 et porte atteinte à la vérité judiciaire. Les
droits de la victime sont également lésés24 car cela pourrait avoir un impact sur leur demande de
réparation de leur préjudice devant les tribunaux nationaux puisque la Chambre d’appel, bien que
reconnaissant l’existence de violences sexuelles et leurs responsables, n’en est restée qu’au stade de
motifs décisoires25. Ainsi, quand bien même la Chambre d’appel a reconnu l’existence d’une erreur,
l’appel du Procureur est resté sans véritable réponse juridique. En conséquence, les faits criminels
restent impunis, les responsables ne sont pas reconnus coupables par la communauté internationale
et le message judiciaire adressé aux victimes manque de clarté car le dispositif de l’arrêt, lequel a
autorité de chose jugée, n’a point établi que les accusés ont effectivement commis le crime dont il
est question.
Conclusion
9.

A mon sens, le fait de refléter la condamnation dans le quantum de la peine de l’accusé est

un point différent26 ; cependant, les déclarations de culpabilité doivent être prononcées et reportées
dans le dispositif. L’absence de déclaration de culpabilité dans le dispositif me paraît illogique tant
du point de vue judiciaire que du point de vue de la justice, portant en cela atteinte à la vérité
21

Le dispositif se définit comme étant la « partie d’un jugement contenant la solution du litige et à laquelle est attachée
l’autorité de la chose jugée. Cette autorité n’existe pas en principe, pour les motifs du jugement qui étayent le
dispositif » (GUINCHARD (S.), MONTAGNIER (G.), Lexique des termes juridiques, Dalloz, 2001, p. 208).
22
Une distinction est faite dans le droit romano-germanique, comme en droit malgache et en droit français par exemple,
entre les motifs décisoires et les motifs décisifs.
23
Mémoire d’appel du Procureur, paras. 60-82.
24
Voir Résolution 827 (1993) adoptée par le Conseil de sécurité à sa 3217ème séance, le 25 mai 1993 : « Le Conseil de
sécurité, (…) Décide également que la tâche du Tribunal sera accomplie sans préjudice du droit des victimes de
demander réparation par les voies appropriées pour les dommages résultant de violations du droit humanitaire
international ». En pratique, quand bien même les victimes ne peuvent obtenir réparation de leur préjudice directement
devant les TPI, elles peuvent faire valoir les condamnations prononcées par le Tribunal devant les juridictions
nationales et demandent pour ce faire, à la Section des Victimes et des Témoins, des copies certifiées des jugements et
arrêts rendus par le Tribunal.
25
Ces motifs sont ainsi qualifiés parce qu’ils n’ont pas autorité de chose jugée tandis que les motifs décisifs sont le lien
nécessaire conduisant à la déclaration de culpabilité et à la condamnation. Voir à ce sujet : « Les motifs décisoires, on le
sait, statuent sur l’un des chefs des prétentions litigieuses, mais, par suite d’une erreur rédactionnelle, la décision n’est
pas reprise dans le dispositif. Ce sont, si l’on veut, des éléments du dispositif qui se sont égarés dans les motifs. Les
motifs décisifs, pour ce qui les concerne, ne décident rien par eux mêmes. Ils sont le soutien nécessaire du dispositif, ou
de certains des chefs de décision que l’on retrouve dans ce dernier. », NORMAND (J.) « L’étendue de la chose jugée
au regard des motifs et du dispositif », Bulletin d’information de la Cour de cassation, hors-série, accessible sur
http://www.courdecassation.fr/publications_cour_26/bulletin_information_cour_cassation_27/hors_serie_2074/jug_e_1
8625.html
26
En l’espèce, la peine fixée par la Chambre d’appel reflète, à mon sens, celle qui aurait été encourue par les accusés
pour l’ensemble de leurs crimes.
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XIII. DISSENTING OPINION OF JUDGE TUZMUKHAMEDOV
A. Introduction
1.

In this Appeal Judgement, the Appeals Chamber, by majority, affirms Šainović’s convictions

pursuant to Article 7(1) of the Statute for committing, based on JCE I, the crimes of deportation and
other inhumane acts (forcible transfer) as crimes against humanity.1 The Majority further upholds
Šainović’s convictions pursuant to JCE III for murder and persecutions through murder as crimes
against humanity as well as murder as a violation of the laws or customs of war in relation to a
single incident at Dubrava/Lisnaja,2 and persecutions through destruction of or damage to religious
property as crimes against humanity.3 In addition, the Majority finds Šainović responsible under
JCE III for persecutions through sexual assaults as crimes against humanity.4
2.

For the reasons set out below, I respectfully disagree with the Majority that the Trial

Chamber reasonably found that Šainović made a significant contribution to the common purpose
and thus participated in the JCE.
3.

With respect to Lazarević, the Appeals Chamber affirms his convictions pursuant to

Article 7(1) of the Statute for aiding and abetting the crimes of deportation and other inhumane acts
(forcible transfer) as crimes against humanity.5 I explain further below my disagreement with the
Majority’s discussion of the issue of specific direction as an element of aiding and abetting.
B. Šainović’s contribution to the JCE
4.

In concluding that Šainović made a significant contribution to the common purpose, the

Trial Chamber observed that “he was the person Milošević used to orchestrate the events in
Kosovo” and that “[h]is purpose was to co-ordinate the forces in Kosovo, convey Milošević’s
instructions for the activities of the various actors there, and provide his own suggestions and
instructions to these actors, all in pursuit of the ultimate goal to retain control in Kosovo.”6 The
Trial Chamber considered that “[a]s such, Šainović was one of the most crucial members” of the
JCE.7

1

See Appeal Judgement, paras 835-1057, p. 740.
Appeal Judgement, para. 1083, p. 740.
3
Appeal Judgement, paras 1092-1093, p. 740.
4
Appeal Judgement, paras 1576-1582, pp. 740-741.
5
Appeal Judgement, para. 1765, p. 742.
6
Trial Judgement, vol. 3, para. 467.
7
Trial Judgement, vol. 3, para. 467.
2
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5.

These conclusions need to be read in the context of findings which the Trial Chamber made

elsewhere, in particular that: (i) Šainović was one of Milošević’s closest and most trusted associates
both in 1998 and 1999, and that this relationship led him to assume a leading role during meetings
of the Joint Command and various other meetings involving VJ and MUP officials;8 (ii) as one of
the leading members of the Joint Command, Šainović possessed extensive de facto powers over
both VJ and MUP forces in Kosovo;9 and (iii) Šainović’s “role as the politician whose task was to
liaise between the VJ and the MUP on the one hand, and Milošević on the other, continued” in 1999
because he attended meetings with VJ and MUP officials.10
6.

In my understanding, these findings describe the thrust of the case against Šainović with

respect to his contribution to the JCE.11 For a number of reasons, I disagree with the Majority’s
reasoning with respect to Šainović’s relationship with Milošević, his role in the Joint Command in
1999, and certain meetings during the NATO air campaign. Most importantly, I consider that the
Trial Chamber failed to characterize throughout the Trial Judgement any specific conduct by which
Šainović contributed to the JCE. Before turning to these issues in detail, I will briefly recall some
general circumstances that are relevant to Šainović’s alleged participation in the JCE.

8

Trial Judgement, vol. 3, para. 427. See also Appeal Judgement, para. 836.
Trial Judgement, vol. 3, para. 462. See also Appeal Judgement, para. 969.
10
See Trial Judgement, vol. 3, para. 337. See also Appeal Judgement, para. 915.
11
I note that, in assessing Šainović’s contribution to the common purpose, this Appeal Judgement additionally
addresses matters pertaining to his position as Chairman of the Commission for the Co-operation with the KVM (see
Appeal Judgement, paras 886-906) and dealings with Rugova in April and May 1999 (see Appeal Judgement,
paras 907-914). However, for the following reasons, I do not consider it necessary to comment on these issues.
The Trial Chamber considered that in his capacity as Chairman of the Commission for the Co-operation with the KVM,
Šainović “was able to continue his dealings with high-level VJ and MUP officials in Kosovo”, meaning that “his
dealings with and influence over Pavković and Lukić continued without interruption” and that “he still exhibited
authority over all representatives of the VJ and MUP he came into contact with.” See Trial Judgement, vol. 3, para. 401.
In assessing Šainović’s intent within the meaning of JCE I, the Trial Chamber concluded that since he was the “crucial
link” between Milošević in Belgrade and the VJ and MUP forces on the ground in Kosovo, his role was that of the
“political co-ordinator” of the forces in Kosovo. In this context, the Trial Chamber stated that Šainović “continued to
hold [this role] following the completion of the Plan for Combating Terrorism in October 1998, first as the Chairman of
the Commission for Co-operation with the KVM and then, in the period of the NATO bombing, both as a member of the
Joint Command and as the highest-ranking politician who continued meeting with Pavković and Lukić, was travelling
to Kosovo often, and had extensive dealings with Ibrahim Rugova.” See Trial Judgement, vol. 3, para. 462 (emphasis
added). In my view, the latter statement indicates that Šainović’s position as Chairman of the Commission for the Cooperation with the KVM was not directly relevant to the Trial Chamber’s assessment of his contribution to the JCE
during the relevant time period between 24 March and 25 May 1999. I submit that this interpretation is further
supported by an overall reading of the Trial Chamber’s specific findings on Šainović’s activities as Chairman of the
Commission (see Trial Judgement, vol. 3, paras 368-402) as well as the Appeals Chamber’s discussion of Šainović’s
challenges regarding his authority in this position (see Appeal Judgement, paras 886-906).
Similarly, I see no need to comment on Šainović’s challenges regarding his dealings with Rugova in 1999 (see Appeal
Judgement, paras 907-914) because the Trial Chamber’s findings on this matter only show that Šainović met with
Rugova on a number of occasions in April and May 1999 to discuss events in Kosovo and matters pertaining to
Rugova’s house arrest. See Trial Judgement, vol. 3, paras 410-417. Regardless of whether it was reasonable for the
Trial Chamber to find that such contact was another factor indicating Šainović’s role as the political co-ordinator of the
Serbian forces in Kosovo during the NATO air campaign (see Trial Judgement, vol. 3, para. 462), I consider that no
reasonable trier of fact could have inferred from Šainović’s dealings with Rugova as such that he made a significant
contribution to the common purpose.
9
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(a) Preliminary observations: Šainović’s contribution in light of the temporal scope of the JCE
In this Appeal Judgement, the Appeals Chamber unanimously considers that the Trial

7.

Chamber made no finding as to whether the JCE existed before 24 March 1999.12 Since the Appeals
Chamber refrains from making its own finding in this regard, it should, in accordance with the
principle of in dubio pro reo, assume that the JCE did not exist earlier. It is furthermore important
that the Trial Chamber convicted Šainović for crimes committed in Kosovo during the period of
24 March to 25 May 1999.13
8.

It is a fundamental principle of criminal law that there be a temporal co-existence of the

actus reus and the mens rea of the proscribed conduct.14 Consequently, in order for the Appeals
Chamber to affirm Šainović’s convictions pursuant to the JCE doctrine, it must have been
reasonable for the Trial Chamber to conclude that he made a significant contribution to the common
purpose some time between 24 March and 25 May 1999. Neither Šainović’s conduct prior to this
period nor any action on his part thereafter could, in and of itself, have reasonably amounted to a
contribution to the JCE. At most, such conduct might have provided circumstantial evidence that
Šainović contributed to the JCE at the relevant time.
The Trial Chamber expressly acknowledged that “the direct evidence of [Šainović’s] activity

9.

in influencing and co-ordinating the activities of the forces of the FRY and Serbia in 1999 is not as
extensive as that relating to 1998.”15 Nonetheless, the Trial Chamber concluded that the available
evidence “indicate[d] clearly” that Šainović’s “authority and influence were undiminished and his
presence at a number of meetings in Kosovo during the NATO campaign [was] in keeping with his
previous involvement with the province.”16
10.

These findings show that the Trial Chamber’s conclusions regarding Šainović’s authority in

Kosovo during the relevant time period of 24 March to 25 May 1999 and, in particular, his
contribution to the JCE, essentially rested on circumstantial evidence. Therefore, these conclusions
12

See Appeal Judgement, para. 610.
See Appeal Judgement, paras 835, 1059, with further references.
14
Cf. Nahimana et al. Appeal Judgement, para. 313 (“In the opinion of the Appeals Chamber, this clearly indicates that
it was the intention of the framers of the Statute that the Tribunal should have jurisdiction to convict an accused only
where all of the elements required to be shown in order to establish his guilt were present in 1994. […] Accordingly, the
Appeals Chamber finds that it must be shown that: […] The acts or omissions of the accused establishing his
responsibility under any of the modes of responsibility referred to in Article 6(1) and (3) of the Statute occurred in
1994, and at the time of such acts or omissions the accused had the requisite intent (mens rea) in order to be convicted
pursuant to the mode of responsibility in question.” (emphasis added)); Simba Appeal Judgement, para. 266 (“The
inquiry is […] whether at the moment of commission the perpetrators possessed the necessary intent.”). See also
Kraji{nik Appeal Judgement, para. 203; Naletilić and Martinović Appeal Judgement, para. 114 (“The principle of
individual guilt requires that an accused can only be convicted for a crime if his mens rea comprises the actus reus of
the crime.”).
15
Trial Judgement, vol. 3, para. 467.
13
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had to be the only reasonable inferences available.17 In the remainder of this section, I will explain
why in my view this standard was not met.
(b) Šainović’s relationship with Milo{ević
11.

As mentioned above, the Trial Chamber concluded that Šainović was one of Milošević’s

closest and most trusted associates in 1998 and 1999, and that this relationship led him to assume a
leading role in Joint Command and other high-profile meetings.18 In this context, the Trial Chamber
held that Šainović’s various roles enabled him to be a “political co-ordinator” of civilian and
military forces in Kosovo “who had a decision-making role with respect to the province”.19 In
assessing Šainović’s intent within the meaning of JCE I, the Trial Chamber found that, since he was
the “crucial link” between Milošević in Belgrade and the VJ and MUP forces on the ground in
Kosovo, his role was indeed that of the “political co-ordinator” of the forces in Kosovo.20
Moreover, when concluding that Šainović significantly contributed to the JCE, the Trial Chamber
considered that his purpose was to co-ordinate the forces in Kosovo, convey Milošević’s
instructions for the activities of the forces there, and provide his own suggestions and instructions.21
12.

The Majority addresses and rejects Šainović’s appeal submissions regarding specific aspects

of his relationship with Milošević in 1998 and 1999.22 I do not consider it necessary to comment on
such details except for the Trial Chamber’s findings that Šainović attended three or four meetings
with Milošević during the NATO air campaign and that, in light of Šainović’s role, inter alia, as a
political co-ordinator of VJ and MUP activities in Kosovo, it was “inconceivable” that he did not
ever discuss the activities of these forces with Milošević.23 Since there appears to be no evidence in
the trial record as to what was addressed during Šainović’s meetings with Milošević, I find the Trial
Chamber’s conclusion to be rather speculative. I therefore disagree with the Majority that the Trial
Chamber committed no error in this respect.24
13.

In any event, I note that none of the Trial Chamber’s findings mentioned above demonstrate

that Šainović did in fact take any specific action in furtherance of the JCE on Milošević’s behalf
between 24 March and 25 May 1999.25 Accordingly, I consider that no reasonable trier of fact could

16

Trial Judgement, vol. 3, para. 467.
See Lukić and Lukić Appeal Judgement, para. 149; Bo{koski and Tarčulovski Appeal Judgement, para. 99.
18
See Trial Judgement, vol. 3, para. 427.
19
Trial Judgement, vol. 3, para. 427.
20
Trial Judgement, vol. 3, paras 331, 462. See also ibid., vol. 3, para. 427.
21
Trial Judgement, vol. 3, para. 467.
22
See Appeal Judgement, paras 838-856.
23
Trial Judgement, vol. 3, paras 424, 426.
24
Contra Appeal Judgement, para. 849.
25
See also Trial Judgement, vol. 3, paras 295-299, 418-427.
17
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have concluded from this relationship as such that Šainović made a significant contribution to the
JCE.
(c) Šainović’s role in the Joint Command
14.

As indicated above, the Trial Chamber held that, as one of the leading members of the Joint

Command, Šainović possessed extensive de facto powers over both the VJ and MUP forces in
Kosovo.26 The Trial Chamber concluded that, “[a]s such, he was able to make proposals, give
suggestions, and issue instructions to both Pavković and Lukić and thus to the VJ and the MUP
respectively.”27
15.

In order to find that Šainović played a leading role in the Joint Command, the Trial Chamber

relied mainly on meetings of this body which took place until October 1998.28 With respect to 1999,
the Trial Chamber accepted that, except for one Joint Command meeting on 1 June 1999, which
Šainović attended, there was no evidence that this body met in the same manner as it did in 1998.29
Nonetheless, the Trial Chamber found in this context that, “even though less apparent, the Joint
Command existed in 1999 and co-ordinated a number of actions in Kosovo.”30 It also considered
that, while there was no evidence of Šainović attending meetings in 1999 “similar to the meetings
that he attended in 1998, his role as the politician whose task was to liaise between the VJ and the
MUP on the one hand, and Milošević on the other, continued, since he attended a number of
meetings with VJ and MUP officials in Belgrade and Kosovo.”31
16.

I already have difficulties with the Majority’s decision to dismiss Šainović’s submissions

that he did not play a significant role in the Joint Command in 1998,32 and that it was unreasonable
for the Trial Chamber to conclude that this body existed as a distinct and self-contained entity in
1999.33 However, there is no need to dwell on such matters because the crucial question is whether

26

Trial Judgement, vol. 3, para. 462.
Trial Judgement, vol. 3, para. 462 (emphasis added).
28
See Trial Judgement, vol. 3, paras 306-331.
29
Trial Judgement, vol. 3, para. 337. See also ibid., vol. 1, paras 1112-1113, 1115, 1150.
30
Trial Judgement, vol. 3, para. 337. See also ibid., vol. 1, paras 1150-1151.
31
Trial Judgement, vol. 3, para. 337.
32
See Appeal Judgement, paras 857-881.
33
See Appeal Judgement, paras 772-829. In particular, I disagree with the Majority’s finding that a reasonable trier of
fact could have relied on 16 orders issued by the Priština Corps Command in 1999 and bearing the heading of the “Joint
Command” to conclude that the Joint Command existed and exercised authority over the events in Kosovo in 1999. See,
in particular, Appeal Judgement, paras 797-799. The Trial Chamber found that the “Joint Command” heading was
added to the orders in question “to ensure that they would be accepted into the MUP chain of command” and “to lend
them an air of greater authority” so that they “evoked the authority of the entity referred to in 1998 as the ‘Joint
Command’”. See Trial Judgement, vol. 1, para. 1151. In my view, regardless of why the 16 orders bore the heading of
the Joint Command, the mere fact that they emanated from the Priština Corps Command calls into question whether it
was reasonable for the Trial Chamber to rely on these orders even as corroborating evidence for its conclusions
regarding the existence and authority of the Joint Command at the time.
27
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the Trial Chamber could have reasonably found that Šainović had a leading role in the Joint
Command during the relevant time period of 24 March to 25 May 1999, and made a significant
contribution to the JCE by virtue of this role. For the following reasons, I am not convinced that any
reasonable trier of fact could have come to such conclusions.
17.

Turning first to Šainović’s role in the Joint Command in 1999, I note that the witnesses who

testified about the 1 June 1999 meeting consistently stated that no orders were issued there.34
Nonetheless, the Trial Chamber considered that the evidence pertaining to the meeting was
“consistent with the leadership role Šainović had exhibited in the 1998 Joint Command meetings, as
well as the fact that he was the person responsible for relaying Milošević’s orders to officials in
Kosovo.”35 It further observed that Šainović “was seen by others in the meeting” on 1 June 1999 as
the most senior figure and as somebody who could order that activities of the joint forces cease due
to an international agreement reached between Milošević and Martti Ahtisaari, and had the
discretion to instruct the completion of such activities.36 In light of these facts, the Trial Chamber
concluded that Šainović was “able to convey orders and provide approval for certain VJ and MUP
activities” also in 1999.37
18.

I disagree with the Majority that it was reasonable for the Trial Chamber to infer from these

circumstances that Šainović’s authority within the Joint Command continued in 1999.38
Specifically, I consider that such authority could not have reasonably been demonstrated through
the evidence of witnesses who merely testified as to their personal impressions of the 1 June 1999
meeting when stating that Šainović presided over this meeting, “gave the distinct impression that he
was the head”, and was treated “deferentially” by other participants.39
19.

Furthermore, in my view, it was unreasonable for the Trial Chamber to consider that

Šainović was seen at the 1 June 1999 meeting as somebody who could “order” that activities of the
joint forces in Kosovo cease and that he was thus able at the time to “convey orders and provide
approval for certain VJ and MUP activities”.40 According to the evidence, Šainović informed the
I further disagree with the Majority’s conclusion that it was reasonable for the Trial Chamber to rely on two combat
reports of 25 and 29 April 1999 which mentioned certain decisions of the Joint Command. See Trial Judgement, vol. 1,
para. 1116. See also Appeal Judgement, paras 803-805. The underlying evidence does not specify when such decisions
were made and whether they originated from the Joint Command as such. See Exh. P2106, p. 2; Exh. P2107, p. 2. See
also Appeal Judgement, para. 805. In my view, this evidence could therefore not have reasonably supported the Trial
Chamber’s findings that the Joint Command existed and exercised authority over the events in Kosovo in 1999. Contra
Appeal Judgement, para. 805.
34
See Trial Judgement, vol. 3, paras 356-357. See also Appeal Judgement, para. 946.
35
Trial Judgement, vol. 3, para. 359.
36
Trial Judgement, vol. 3, para. 359.
37
Trial Judgement, vol. 3, para. 359 (emphasis added).
38
Contra Appeal Judgement, para. 948.
39
See Trial Judgement, vol. 3, para. 357. Contra Appeal Judgement, para. 943.
40
See Appeal Judgement, para. 947, referring to Trial Judgement, vol. 3, para. 359.
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participants of the meeting that an agreement between the FRY and the international community,
which envisaged the withdrawal of the VJ from Kosovo, would be signed soon; he further stated
that this withdrawal would have to commence soon.41 I cannot join the Majority’s interpretation that
Šainović’s statements had a “binding effect” and were “clearly an instruction for what was to be
done pursuant to the forthcoming agreement”.42 In my opinion, no reasonable trier of fact could
have excluded another possible inference from the evidence, namely that, in his capacity as the
Deputy Prime Minister responsible for foreign policy and international relations of the FRY and the
person in charge of FRY co-operation with the KVM,43 Šainović simply passed on information
regarding impending events.
20.

In any case, I recall that the 1 June 1999 meeting occurred after the commission of all crimes

for which Šainović was convicted. Consequently, the evidence of this meeting as such could not
have demonstrated that Šainović exercised authority within the Joint Command during the relevant
period of 24 March to 25 May 1999. In particular, I maintain that the probative value of this
evidence is tenuous at best with respect to the most pertinent issue, namely whether Šainović made
any significant contribution to the JCE at the relevant time. In this regard, I now briefly turn to
address whether there are any findings in the Trial Judgement as to activities of the Joint Command
between 24 March and 25 May 1999 which could have been attributed to Šainović.
21.

The Trial Chamber acknowledged that, while there was significant evidence regarding co-

ordination efforts between the VJ and the MUP in Kosovo in 1999, there was “scant evidence
specifically indicating a Joint Command through 1999”.44 The Trial Chamber further noted that
there was no evidence of a clear mandate for the Joint Command in 1999.45 However, it observed
that important actors, including some of the accused in the present case, “referred to” the Joint
Command in 1999, “which they had to take into account in their duties”.46 It considered that:
(i) such references alluded “to the whole co-ordination system established in 1998 between the VJ
and the MUP”; (ii) an entity known as the Joint Command was part of this system in 1998; (iii) the
co-ordination system continued to function in 1999; and (iv) “it had become standard practice” for
MUP and VJ representatives to hold co-ordination meetings before finalising plans for and

41
See Trial Judgement, vol. 3, para. 356. See also Appeal Judgement, para. 947, which specifically mentions the
evidence of Witness Stojanović that Šainović stated that “all activities should be terminated as soon as possible” (see
Appeal Judgement, para. 947, fn. 3140, referring to Momir Stojanović, 7 Dec 2007, T. 19775).
42
Contra Appeal Judgement, para. 947. I particularly disagree with the Majority’s finding that the binding effect of
Šainović’s statements was demonstrated by the fact that Lazarević and Lukić expressed dissatisfaction with the decision
for withdrawal. See Appeal Judgement, para. 947.
43
See Trial Judgement, vol. 3, para. 290.
44
Trial Judgement, vol. 1, para. 1112.
45
Trial Judgement, vol. 1, para. 1112.
46
Trial Judgement, vol. 1, para. 1151.
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conducting joint operations.47 In addition, the Trial Chamber specifically mentioned 16 orders with
the heading of the “Joint Command” which were issued by the Priština Corps Command in 1999,48
and “put into effect” by both MUP and VJ forces.49 It also took into account “suggestions” issued
by Ojdanić to Pavković on 17 April 1999, in which the former mentioned a “Joint Command order”
of 15 April 1999.50
22.

It is important to emphasize that the Trial Chamber made these findings only in the context

of assessing whether the Joint Command actually existed and exercised authority in Kosovo in
1999.51 At no point did the Trial Chamber conclude that the Joint Command, as a distinct entity,
issued any instruction or order to VJ or MUP forces in Kosovo or was involved in the co-ordination
of the activities of these forces between 24 March and 25 May 1999.52 Thus, the Trial Judgement
does not point to any specific activity by the Joint Command at the relevant time which could have
been attributed to Šainović and amounted to a significant contribution to the JCE. Neither is there
any evidence that Šainović was personally involved in issuing the above-mentioned 16 orders from
the Priština Corps Command or the Joint Command order to which Ojdanić referred in his
suggestions of 17 April 1999.
23.

For these reasons, I am of the view that, even if it were to be assumed that Šainović played a

leading role in the Joint Command in 1999, no reasonable trier of fact could have inferred from this
status as such that Šainović made a significant contribution to the JCE. In fact, the only tangible
evidence regarding Šainović’s conduct during the relevant time period of 24 March to 25 May 1999
pertains to the meetings to which I turn now.
(d) Šainović’s participation in other meetings
24.

The Trial Chamber concluded that Šainović’s “role as the politician whose task was to liaise

between the VJ and the MUP on the one hand, and Milošević on the other, continued” in 1999
47

Trial Judgement, vol. 1, para. 1151.
See Trial Judgement, vol. 1, paras 1122-1135, 1151.
49
Trial Judgement, vol. 1, para. 1123.
50
See Trial Judgement, vol. 1, paras 1118-1119. It appears that the Joint Command order mentioned in Ojdanić’s
17 April 1999 suggestions was not tendered into evidence so it is not possible to ascertain the author of the document. I
further note that the Trial Chamber relied on two VJ combat reports of 25 and 29 April 1999 which mentioned decisions
of the Joint Command. See Trial Judgement, vol. 1, para. 1116. See also Appeal Judgement, paras 803-805. However,
as mentioned above, the underlying evidence does not specify when such decisions were made and whether they
originated from the Joint Command as such. See supra, fn. 33. Consequently, the Trial Chamber’s findings in this
regard do not show that the Joint Command as a distinct entity issued these decisions during the relevant time period of
24 March to 25 May 1999.
51
See Trial Judgement, vol. 1, paras 1112-1152.
52
Judging from the relevant parts of the Appeal Judgement, it appears to me that the Majority shares my understanding
that the Trial Chamber made no such finding. See Appeal Judgement, paras 778-832, in particular, ibid., para. 796
(“[i]rrespective of whether [the Trial Chamber’s designation of the 16 orders issued by the Priština Corps Command
48
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because he attended a number of meetings with VJ and MUP officials.53 The Appeals Chamber
unanimously finds that the Trial Chamber erred in relying on evidence of a meeting on 13 April
1999 in reaching its conclusions.54 This leaves for consideration evidence relating to meetings on
4 April, 4 May, 7 May, and 17 May 1999.55
25.

The Trial Chamber found that at the MUP staff meeting on 4 April 1999, which was

presided over by Stevanović and Lukić, Šainović “seemingly gave directives” to senior members of
the MUP.56 This finding was based on the minutes of the meeting which according to the Trial
Chamber record Šainović as stating that “it was necessary for the first stage of anti-terrorist
operations to be completed today for the purpose of active defence and for the protection of the
territory and the border in case of a breakthrough by the aggressor deep into the territory of the
FRY,” and that persons who had been detained for perpetrating crimes should be held in custody
until they were taken over by judicial organs.57 Despite his late arrival at the meeting, the Trial
Chamber inferred from these remarks that Šainović exhibited a “leadership role with respect to the
use of the MUP forces in Kosovo” on this occasion.58
26.

With respect to the 4 May 1999 meeting, the Trial Chamber concluded that Šainović “either

attended or, at the very least, was fully informed about the contents of” the meeting during which
events in Kosovo, including crimes committed there and the reaction of the military courts, were
discussed.59
27.

The minutes of the 7 May 1999 MUP staff meeting indicate that the meeting was chaired by

Lukić and that Šainović “took part in” it.60 Šainović is recorded as having stated, inter alia:
The terrorist band, the so-called KLA […], has been destroyed in anti-terrorist combat and
numerous operations conducted by police forces in Kosovo and Metohija. After Operation
Jezerce, there will no longer be a large terrorist stronghold, except for 30 to 40 smaller-scale
strongholds numbering 500 to 700 terrorists in areas in which the Secretariats themselves will
destroy and completely neutralise them.
[…]
Defending the country from the aggressor continues to be our primary task, as does the struggle
against terrorism by all in their own areas. After Operation Jezerce, all detachments of PJP […]
will return to their Secretariats and, in cooperation with the VJ […] work on destroying the
with the heading of the ‘Joint Command’] was appropriate, the Trial Chamber duly took into account that the source of
these orders was the Priština Corps Command.”).
53
See Trial Judgement, vol. 3, para. 337.
54
See Appeal Judgement, paras 922-926.
55
See Trial Judgement, vol. 3, paras 341-354; Appeal Judgement, paras 915-939.
56
Trial Judgement, vol. 3, para. 341.
57
Trial Judgement, vol. 3, para. 341.
58
Trial Judgement, vol. 3, para. 341.
59
Trial Judgment, vol. 3, para. 343.
60
Exh. P1996, p. 1.
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remaining terrorist groups. In addition to destroying the so-called KLA and terrorists, the main
objective of antiterrorist operations will be to ensure peace in Kosovo and Metohija. Both our
citizens and the entire world must realise this.61
[…]
The state’s no. 1 task is to clear up the terrain; this must be done without delay. We are obligated
to know everything that is happening in the field. No one may say that he did not know that he was
supposed to do something. No one may do things perfunctorily, because everyone is recording our
actions and observing us through a magnifying glass. There are no private wars and private
killings must be prevented. Punish any such actions right away. You must inform General Lukić
about every incident.
The relationship of the VJ and the police has been defined and settled and this is functioning well,
and detachments are returning to the places where they are stationed on the territory of the
Secretariats of the Interior in the entire region of Kosovo and Metohija in order to maintain law
and order.62
[…]
The President of the Republic and the Supreme Commander, Slobodan MILOŠEVIĆ, heard the
report of the Commander of the Third Army and the MUP Police Staff of the Republic of Serbia
for Kosovo and Metohija and the text of a statement was made public, representing a state
directive and order issued by the Supreme Commander, Slobodan MILOŠEVIĆ, which should be
relayed to all police commanders as a task assigned by the Supreme Command.63

28.

The Trial Chamber heard evidence that this was a political speech, essentially reiterating

what Milo{ević had said following the 4 May 1999 meeting, and that Šainović was not issuing
orders or directives to the MUP.64 Nonetheless, the Trial Chamber considered that Šainović “did
much more than pass on a message of encouragement from the President”, noting that he “was
again demonstrating a leadership role” during the meeting and that his speech was “much longer
and more detailed” than a newspaper report about the 4 May 1999 meeting.65 Accordingly, the Trial
Chamber concluded that Šainović “was providing approval for [VJ and MUP officials’] actions and
was also issuing instructions and conveying Milo{ević’s orders”.66
29.

Finally, the Trial Chamber noted that at the 17 May 1999 meeting, information on reports of

crimes committed by the VJ, the MUP, and volunteers in Kosovo was presented and that Šainović
stated in this context that: (i) he had no knowledge of volunteer groups in the “Kosovo Polje centre”
but would check the report on the matter; (ii) people had been paying large sums of money for army
and MUP uniforms and entering Kosovo illegally in order to loot; and (iii) he agreed with Pavković
that it would be a good idea to send a “neutral body” or a “joint state commission” from Belgrade to

61

Exh. P1996, p. 2.
Exh. P1996, p. 3.
63
Exh. P1996, p. 4.
64
See Trial Judgement, vol. 3, para. 347.
65
Trial Judgement, vol. 3, para. 348. See also ibid., vol. 3, para. 462.
66
Trial Judgement, vol. 3, para. 348.
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Kosovo to investigate all allegations made at the meeting.67 The Trial Chamber did not specifically
evaluate these comments.68
30.

Since the Trial Judgement does not contain any explanation as to the relevance of Šainović’s

attendance and statements at the 17 May 1999 meeting, I am unable to agree with the Majority that
the Trial Chamber did not err in relying on this evidence as showing Šainović’s role in liaising
between the VJ and the MUP and Milo{ević.69 I further disagree with the Majority that it was
reasonable for the Trial Chamber to consider that Šainović issued instructions or conveyed orders
from Milo{ević at the 7 May 1999 meeting.70 Moreover, even if any of Šainović’s statements at this
meeting could have reasonably been interpreted as instructions or orders, I observe that the Trial
Chamber did not explain how this demonstrated that such statements had an actual effect on
activities of VJ and MUP forces in the course of which crimes were committed in furtherance of the
common purpose.71 As explained below, I believe that such a demonstration would have been
required in order to find that Šainović made a signification contribution to the JCE.72 For the same
reason, I consider it irrelevant whether or not Šainović exhibited a “leadership role” at the 4 April
and 7 May 1999 meetings.
31.

Most importantly, I note that the Trial Chamber apparently did not consider that Šainović

contributed to the JCE as such by participating in any of the above-mentioned meetings and making
certain statements there. Rather, the Trial Chamber only used this evidence to find that Šainović had
“authority over the VJ and the MUP” in 1999.73 I now turn to explain why in my view this finding
on Šainović’s authority was insufficient for any reasonable trier of fact to conclude that he made a
significant contribution to the JCE.
(e) The significance of Šainović’s alleged contribution to the JCE
32.

Šainović generally challenges the Trial Chamber’s conclusion that he made a significant

contribution to the JCE, asserting, inter alia, that the Trial Chamber failed to explain how he as a
political co-ordinator could have contributed to the “accomplishment of the JCE objective”, and
67

Trial Judgement, vol. 3, para. 351.
See also Trial Judgement, vol. 3, paras 351-353.
69
Contra Appeal Judgement, paras 938-939.
70
Contra Appeal Judgement, paras 932-933.
71
In this respect, I note that Šainović’s reference at the 7 May 1999 meeting to a statement which was made public and
represented “a state directive and order issued by” Milo{ević (see Exh. P1996, p. 4) appears to have concerned the
prosecution of crimes committed in Kosovo. See Trial Judgement, vol. 3, paras 343-345. Likewise, Šainović mentioned
at this meeting that actions such as “private wars and private killings” had to be prevented and punished “right away”,
and that relevant incidents had to be reported to Lukić (see Exh. P1996, p. 3). I fail to see how such statements could
have reasonably been interpreted as contributing to the commission of crimes in furtherance of the common purpose.
72
See infra, paras 33-36.
68
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pointing out that he did not co-ordinate VJ and MUP forces after 24 March 1999 and that no
evidence shows that his activities had any effect on the events on the ground.74 For the following
reasons, I strongly disagree with the Majority’s decision to dismiss these challenges.75
33.

I recall that the JCE doctrine demands that the accused make a significant contribution to the

crimes for which he is convicted.76 This requires the trier of fact to characterize the accused’s
contribution to the common purpose.77 In my view, a proper characterization entails a designation
of specific conduct by the accused which amounts to a particular act or omission. In addition, the
trier of fact should provide adequate reasoning as to how such conduct had a tangible effect on
crimes which were committed in furtherance of the common purpose.
34.

In my view, the Trial Chamber failed to live up to these basic requirements with respect to

Šainović. An overall reading of the relevant parts of the Trial Judgement demonstrates that the Trial
Chamber placed considerable emphasis on the fact that Šainović was a “powerful official”,78 who
had “authority”,79 demonstrated a “leadership role” on several occasions,80 and was “able” to issue
directions or influence events in Kosovo.81 However, no one incurs criminal liability merely by
virtue of being a person of authority or capable of issuing instructions. Responsibility justifying a
criminal conviction may attach only to individuals who actually put their powers into use for the
commission of crimes or culpably fail to exert their influence over perpetrators. This is what the
Prosecution should prove beyond reasonable doubt and the trier of fact should find, based on a
reasoned opinion in the judgement.
35.

While the Trial Chamber concluded that Šainović made a significant contribution to the

common purpose because he was the person whom Milo{ević “used to orchestrate the events in
Kosovo” and his “purpose was to co-ordinate the forces in Kosovo, convey Milo{ević’s instructions
for the activities of the various actors there, and provide his own suggestions and instructions to
73

See, in particular, Trial Judgement, vol. 3, para. 301. See also ibid., vol. 3, paras 336-361. In my view, this also
explains why the Trial Chamber made no definite finding as to whether Šainović attended the 4 May 1999 meeting or
was merely informed about what was discussed there. See Trial Judgement, vol. 3, para. 343.
74
See Appeal Judgement, paras 979-980.
75
Contra Appeal Judgement, paras 983, 986-989.
76
See Kraji{nik Appeal Judgement, para. 215; Brđanin Appeal Judgement, para. 430. See also Appeal Judgement,
para. 985.
77
See Brđanin Appeal Judgement, para. 430 (“In establishing [the requisite elements under the JCE doctrine], the
Chamber must, among other things: […] characterize the contribution of the accused in this common plan.”).
78
See Trial Judgement, vol. 3, para. 299.
79
See, e.g., Trial Judgement, vol. 3, paras 295, 297, 301, 309, 325, 368, 381, 384, 401, 457, 465, 467.
80
See, e.g., Trial Judgement, vol. 3, paras 309, 328, 341, 348, 359.
81
See, e.g., Trial Judgement, vol. 3, paras 359, 462. See also ibid., vol. 3, paras 299 (“great deal of influence over
events in the province and was empowered to make decisions”), 342 (“able to exert influence over the VJ and its high
level officers”), 361 (“The Chamber accepts that there is no evidence that Šainović exercised authority over Ojdanić,
who during the war met with Milošević on a daily basis. However, this is not to say that Šainović had no influence over
the activities of the VJ and the MUP, given his close relationship with Milošević on the one hand, and his dealings with
Pavković and Lukić on the other.”).
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these actors,”82 the Trial Judgement does not name any specific incident where Šainović indeed
orchestrated or co-ordinated events in Kosovo between 24 March and 25 May 1999 during which
FRY and Serbian forces committed crimes against Kosovo Albanians. Instead, the Trial Chamber
was content simply with finding that Šainović had a leading role in the Joint Command and was
involved in a number of meetings with VJ and MUP officials. However, as explained above, the
Trial Judgement does not point to evidence that the Joint Command as an entity issued instructions
or orders to the VJ and the MUP or was otherwise involved in the co-ordination of the activities of
these forces in Kosovo during the period of 24 March to 25 May 1999.83 Neither did the Trial
Chamber find that Šainović’s involvement in the above-mentioned meetings on 4 April, 4 May,
7 May, or 17 May 1999 as such demonstrated that he contributed to crimes committed by VJ and
MUP forces in furtherance of the common purpose.84
36.

In light of these facts, I submit that the Trial Chamber failed to properly characterize through

which specific conduct Šainović contributed to the JCE during the relevant period of 24 March to
25 May 1999. In my opinion, by resorting to the above-mentioned nebulous concepts of Šainović’s
authority at the time, the Trial Chamber ultimately even left open whether it held Šainović
responsible for active conduct, omission, or both.85
37.

In addition, I consider it worth recalling that Šainović was a civilian politician and thus not

part of the formal chain of command of the MUP or the VJ. He therefore had no direct authority
over these forces.86 While it is certainly not impossible to build a criminal case based on the idea
that the accused usurped de facto powers outside of the proper framework, one would expect such a
hypothesis to be rather delicate and complex to prove. I tend to think that an adequately reasoned
opinion regarding Šainović’s role vis-à-vis the MUP and the VJ should have included, for example,
a discussion as to why Milo{ević would have needed him to liaise between the MUP and the VJ and
whether the police and military forces would in fact have followed the directions of a civilian, such
as Šainović.87 Not only does the Trial Judgement not contain any discussion on these matters, but it
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Trial Judgement, vol. 3, para. 467.
See supra, para. 22.
84
See supra, paras 30-31.
85
In this context, I recall that an accused’s “authority”, for example, over military forces is normally relevant to the
assessment of his superior responsibility for having failed to prevent or punish crimes by his subordinates. This form of
responsibility clearly describes omissions. See also Trial Judgement, vol. 3, para. 465 (“In contrast to his extensive
knowledge of crimes in Kosovo, Šainović showed little initiative in dealing with the allegations, other than making a
few statements. This was despite his extensive de facto and de jure authority within the province, and his close
relationship with Milošević.”).
86
See also Trial Judgement, vol. 3, paras 341, 348.
87
On these issues, see, for example, Trial Judgement, vol. 3, paras 360-361.
83
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also ultimately imputes to Šainović the authority over the entire VJ and MUP in Kosovo between
24 March and 25 May 1999 from a limited number of meetings.88
38.

In my view, the Majority conveniently ignores all of the problems mentioned above by

adopting a piecemeal approach to Šainović’s challenges to certain findings in the Trial Judgement
regarding his authority in Kosovo in 1999, essentially dismissing them, with very few exceptions,
one by one.89 In doing so, the Majority loses sight of the most crucial fact that there simply was no
evidence and no finding in the Trial Judgement as to what exactly Šainović did (or did not do that
he should have done) during the relevant time period of 24 March to 25 May 1999 that could have
amounted to a significant contribution to the JCE. In my opinion, this indicates that neither the Trial
Chamber nor the Majority has been able to articulate by what measure Šainović was involved in
crimes committed in furtherance of the common purpose. I submit that this alone should be a clear
sign that the case against Šainović was not strong enough to justify his convictions for serious
criminal offenses resulting in a significant prison sentence.
39.

For these reasons, I conclude that no reasonable trier of fact could have found that the only

reasonable inference available was that Šainović made a significant contribution to the JCE. I
therefore dissent from the Majority’s decision to affirm Šainović’s convictions pursuant to JCE.
C. Specific Direction
40.

In the context of Lazarević’s appeal against his convictions for aiding and abetting, the

Majority discusses in great detail the issue of specific direction.90 I have no intention to comment on
whether or not specific direction is an element of aiding and abetting. Rather, for the reasons set out
below, I am not convinced that this Appeal Judgement is the appropriate forum to address the issue,
especially because it has no pertinence to Lazarević’s case. Accordingly, I also refrain from joining
any finding of the Majority which in my understanding may constitute a new statement in substance
on the issue of specific direction.
41.

In paving the ground for its assessment, the Majority considers that the interpretation

adopted by the majority in the Peri{ić Appeal Judgement that specific direction is an element of the
actus reus of aiding and abetting and must be established beyond reasonable doubt91 “would appear

88

See Trial Judgement, vol. 3, paras 339-359.
See Appeal Judgement, paras 835-989.
90
See Appeal Judgement, paras 1617-1651.
91
See Peri{ić Appeal Judgement, para. 36.
89
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to be at odds […] with a plain reading” of the Mrk{ić and Šlivančanin Appeal Judgement and the
ruling in the Lukić and Lukić Appeal Judgement.92
42.

The Majority then proceeds by stating that, where faced with conflicting previous decisions,

the Appeals Chamber is obliged to determine which decision to follow or whether to depart from
both decisions for cogent reasons in the interests of justice.93 In an accompanying footnote, the
Majority considers that: (i) the issue was raised by the parties; (ii) the Trial Chamber found that, as
Commander of the Pri{tina Corps, Lazarević was present in Kosovo and regularly inspected his
troops in the field throughout the campaign of forcible displacement which took place there at the
relevant time, but did not find that Lazarević was physically present at the crime sites when VJ
forces committed crimes; (iii) consequently, if the ruling of the Peri{ić Appeal Judgement requiring
an explicit consideration of specific direction in cases where the aider and abettor is “remote” were
to be adopted in the present case, “it would be necessary to examine whether Lazarević’s assistance
was remote as to require explicit consideration of specific direction;” and (iv) the remoteness of
Lazarević’s assistance is a matter disputed by the parties.94 Consequently, the Majority concludes
that the discussion as to whether to follow the Peri{ić Appeal Judgement with respect to the issue of
specific direction “cannot be circumvented in determining the outcome of the present case”.95 In
addition, the Majority notes that even if the application of the Peri{ić Appeal Judgement would not
ultimately invalidate the Trial Judgement, the Appeals Chamber may hear appeals in which a party
has raised a legal issue of general significance to the Tribunal’s jurisprudence, and concludes that
the significance of the issue at hand warrants the intervention by the Appeals Chamber.96
43.

While all these explanations purport to demonstrate that it is absolutely necessary to address

the issue of specific direction in this Appeal Judgement, I remain unconvinced. Specifically, I
observe in bewilderment the Majority’s reasoning that if it were to adopt the ruling of the Peri{ić
Appeal Judgement, it would have to examine whether Lazarević’s assistance was remote because
such remoteness would require explicit consideration of specific direction. However, the Majority
explicitly considers specific direction at length anyway, regardless of Lazarević’s remoteness and
without adopting the approach of the majority in the Peri{ić Appeal Judgement. It is my view that
the Peri{ić Appeal Judgement has no bearing on Lazarević’s case because his conduct would not
fall into the category of “remote assistance” within the meaning of that judgement.97 In this respect,
92

Appeal Judgement, para. 1621.
Appeal Judgement, para. 1622.
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Appeal Judgement, fn. 5320.
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Appeal Judgement, fn. 5320.
96
Appeal Judgement, fn. 5320.
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While the Majority appears to consider that the fact that Lazarević was not physically present at the crime sites during
the commission of crimes by VJ forces might require, based on the Peri{ić Appeal Judgement, a discussion as to
whether Lazarević’s assistance was remote (see Appeal Judgement, fn. 5320), I observe that the Peri{ić Appeal
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I disagree with the Majority’s underlying submission that determining whether the Peri{ić Appeal
Judgement is relevant to the present case – and thus a precedent – is already tantamount to applying
said jurisprudence.98
44.

Moreover, even if it were unavoidable to discuss the rulings of the Peri{ić Appeal Judgement

here, I cannot discern how the Majority arrives at the conclusion that this matter “cannot be
circumvented in determining the outcome of the present case”.99 Any impact of the Peri{ić Appeal
Judgement on Lazarević’s case would require showing that his assistance was indeed – within the
meaning of that Judgement – “remote” and not “specifically directed” at the commission of
crimes.100 However, the Majority makes no finding in this regard. Accordingly, it is not clear to me
whether the Majority’s rejection of specific direction as an element of aiding and abetting was
dispositive of its decision to affirm Lazarević’s convictions for aiding and abetting or is made obiter
dicta.
45.

While it is within the Appeals Chamber’s discretion to consider legal matters of general

importance to the Tribunal’s case law,101 I think that this exceptional measure should not be
resorted to here. It may not be possible to completely avoid disagreement between differently
constituted benches of the Appeals Chamber over certain legal or factual issues, especially in the
absence of a higher unified instance. However, it would be prudent to exercise some restraint in
addressing such rifts in the jurisprudence of a respectable and authoritative judicial institution so as
to preserve as much as possible, judicial harmony in the case law that impacts the development of
international criminal law and international humanitarian law, as well as legal certainty, stability
and predictability, in particular, for the benefit of the parties to proceedings before the Tribunal.

Judgement states that “acts geographically or otherwise proximate to […] the crimes of principal perpetrators” are not
“remote”, and in such cases, “specific direction may be demonstrated implicitly” through the discussion of other
elements of aiding and abetting liability, such as substantial contribution. See Peri{ić Appeal Judgement, para. 38. I
submit that this finding calls into question whether Lazarević’s conduct would fall into the category of “remote
assistance” referred to in the Peri{ić Appeal Judgement, especially since it is undisputed that Lazarević was the
commander of troops involved in the commission of crimes, present in Kosovo, and regularly inspected his troops in the
field throughout the campaign of forcible displacement taking place there. See also Peri{ić Appeal Judgement, fn. 100
(for cases of aiding and abetting in which the accused was not physically present at the crime site and which the Peri{ić
Appeals Chamber did not consider to be “remote”). In my view, the Majority’s reasoning expands the relevance of the
Peri{ić Appeal Judgement potentially to all cases where the aider and abettor is not physically present when the crime is
committed.
98
As noted by the Appeals Chamber in the Aleksovski case: “What is followed in previous decisions is the legal
principle (ratio decidendi), and the obligation to follow that principle only applies in similar cases, or substantially
similar cases. This means less that the facts are similar or substantially similar, than that the question raised by the facts
in the subsequent case is the same as the question decided by the legal principle in the previous decision. There is no
obligation to follow previous decisions which may be distinguished for one reason or another from the case before the
court.” See Aleksovski Appeal Judgement, para. 110.
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Appeal Judgement, fn. 5320.
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Peri{ić Appeal Judgement, paras 38-74.
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See, e.g., Kanyarukiga Appeal Judgement, para. 267.
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46.

For these reasons, I tend to think that the issue of specific direction would have better been

left for discussion in cases where this matter is clearly relevant to the conviction of an accused and
the parties have reason and opportunity to focus their full attention on it.
47.

In addition, I recall that in order to ensure the fair trial rights of an accused to have “like

cases treated alike”, the Appeals Chamber should follow its previous decisions unless there are
cogent reasons to depart from them in the interests of justice.102 Irrespective of whether there is a
divergence between the Mrk{ić and Šlivančanin and Lukić and Lukić Appeal Judgements on the one
hand and the Peri{ić Appeal Judgement on the other, it is quite clear that the Majority in this
Appeal Judgement departs from the latter. The Majority mentions the cogent reasons standard in
passing,103 but provides no explanation as to whether it was guided by that standard in reaching its
conclusions.104
48.

Finally, I note that in its assessment of other international jurisprudence and domestic law on

aiding and abetting, the Majority resorts to a discussion of post-WWII cases, some of which do not
necessarily concern this mode of liability,105 as well as general rules governing the mens rea.106 The
Majority concludes on the basis of its analysis that specific direction “is not an element of aiding
and abetting liability under customary international law”,107 while subsequently confirming the
ruling in the Mrk{ić and Šlivančanin and Lukić and Lukić Appeal Judgements that specific direction
is not an essential ingredient of the actus reus of aiding and abetting.108 In light of these findings, it
is not clear to me whether the Majority considers its assessment and conclusions to be limited to the
actus reus of aiding and abetting and thus indeed merely a reaffirmation of the statements in the
Mrk{ić and Šlivančanin and Lukić and Lukić Appeal Judgements. Arguably, to conclude that
specific direction is not an “essential ingredient of the actus reus of aiding and abetting”109 is not
quite the same as saying that it is per se not an element of aiding and abetting.
49.

For these reasons, I dissent from this section in the Appeal Judgement.

102

Aleksovski Appeal Judgement, paras 107, 113.
Appeal Judgement, para. 1622.
104
For details, see Aleksovski Appeal Judgement, paras 107-109.
105
See Appeal Judgement, fn. 5340.
106
See Appeal Judgement, paras 1627-1648.
107
Appeal Judgement, para. 1649.
108
Appeal Judgement, para. 1650.
109
Lukić and Lukić Appeal Judgement, para. 424; Mrk{ić and Šlivančanin Appeal Judgement, para. 159.
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XIV. ANNEX A – PROCEDURAL HISTORY
A. Composition of the Appeals Chamber
1.

On 11 March 2009, the then President of the Tribunal ordered that the Bench in the present

case be composed of Judge Mehmet Güney, Judge Fausto Pocar, Judge Liu Daqun, Judge Andrésia
Vaz, and Judge Theodor Meron.1 On 19 March 2009, Judge Liu Daqun, having been elected as
Presiding Judge, appointed himself as the Pre-Appeal Judge.2 On 4 November 2011, the then
Acting President of the Tribunal appointed Judge Arlette Ramaroson to replace Judge Theodor
Meron.3 On 5 July 2012, the President of the Tribunal appointed Judge Bakhtiyar Tuzmukhamedov
to replace Judge Andrésia Vaz.4
B. Notices of appeal
2.

Following the Pre-Appeal Judge’s decision granting the Defence motions5 for an extension

of time to file their notices of appeal,6 the Prosecution, Šainović, Pavković, Lazarević, and Lukić
filed their initial notices of appeal against the Trial Judgement, pursuant to Article 25 of the Statute
and Rule 108 of the Rules, on 27 May 2009.7
3.

On 9 September 2009, the Appeals Chamber granted Pavkovi}’s motion to amend his notice

of appeal.8 On 22 September 2009, the Appeals Chamber issued a decision granting his subsequent
motion to further amend his notice of appeal,9 pursuant to which he filed a second amended notice
of appeal on 29 September 2009.10

1

Order Assigning Judges to a Case before the Appeals Chamber, 11 March 2009; Corrigendum to Order Assigning
Judges to a Case before the Appeals Chamber, 11 March 2009.
2
Order Appointing the Pre-Appeal Judge, 19 March 2009.
3
Order Replacing a Judge in a Case before the Appeals Chamber, 4 November 2011.
4
Order Replacing a Judge in a Case before the Appeals Chamber, 5 July 2012.
5
Joint Motion for an Extension of Time to File Notice of Appeal, 9 March 2009; Motion for an Extension of Time to
File Notice of Appeal with Annex, 9 March 2009; Sreten Lukic’s [sic] Joinder in the Motion for Extension of Time to
File Notice of Appeal Filed by the Pavkovic [sic] Defense, 9 March 2009.
6
Decision on Motions for Extension of Time to File Notices of Appeal, 23 March 2009.
7
Prosecution Notice of Appeal, 27 May 2009; Defence Submission Notice of Appeal, 27 May 2009; Notice of Appeal
from the Judgement of 26 February 2009, 27 May 2009; Vladimir Lararevic’s [sic] Defence Notice of Appeal,
27 May 2009 (confidential; made public per Defence Submission: Lifting Confidential Status of the Notice of Appeal,
29 May 2009); Sreten Lukic’s [sic] Notice of Appeal from Judgment and Request for Leave to Exceed the Page Limit,
27 May 2009, respectively.
8
Decision on Nebojša Pavković’s Motion to Amend his Notice of Appeal, 9 September 2009, wherein the Appeals
Chamber accepted Pavkovi}’s amended notice of appeal attached as an annex to his motion, as validly filed; General
Pavkovi} Motion for Amendment to his Notice of Appeal, 28 August 2009.
9
Decision on Nebojša Pavković’s Second Motion to Amend his Notice of Appeal, 22 September 2009; General
Pavkovi} Request to Amend his Notice of Appeal to Adopt Ground Seven of his Co-Appellant Ojdani}’s Amended
Notice of Appeal, 15 September 2009, requesting leave to incorporate Ojdani}’s seventh ground of appeal into his own
notice of appeal. Regarding Ojdani}’s notice of appeal, see infra, sub-section XIV.D.
10
Notice of Appeal from the Judgement of 26 February 2009, filed as Annex A to General Pavkovi} Submission of his
Amended Notice of Appeal, 29 September 2009.
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4.

The B/C/S translation of the Trial Judgement was filed on 13 September 2010. On

14 September 2010, the Pre-Appeal Judge encouraged the Defence to file as soon as practicable
their motions, if any, seeking to amend their grounds of appeal pursuant to Rule 108 of the Rules
once they had read the B/C/S translation of the Trial Judgement.11 On 17 December 2010, Luki}
filed a motion requesting leave to vary his grounds of appeal,12 which was dismissed by the Appeals
Chamber on 10 February 2011 without prejudice.13 On 11 January 2011, [ainovi} filed a motion for
leave to vary his grounds of appeal,14 which was dismissed by the Appeals Chamber on
22 March 2011 without prejudice.15 On 3 February 2011, Lazarevi} filed a notice that he would not
seek to vary his grounds of appeal.16 On 17 May 2011, the Pre-Appeal Judge informed the parties
that after 14 June 2011, the translation of the Trial Judgement would not constitute “good cause” for
any party seeking to vary their grounds of appeal.17 On 14 June 2011, Luki} filed a second motion
to vary his grounds of appeal, which the Pre-Appeal Judge ordered to be re-filed.18 On
9 September 2011, the Appeals Chamber dismissed Luki}’s second motion which he had re-filed on
21 June 2011.19

11

Status Conference, 14 September 2010, AT. 78. This was pursuant to the Pre-Appeal Judge’s own observations in his
decisions of 23 March 2009 and 29 June 2009 that the Defence were entitled to request amendments to their Appeal
Briefs after having the opportunity to read the B/C/S translation of the Trial Judgement under Rule 108 (Decision on
Motions for Extensions of Time to File Notices of Appeal, 23 March 2009; Decision on Joint Defence Motions Seeking
Extension of Time to File Appeal Briefs, 29 June 2009). See also Decision on the Prosecution’s Motion Seeking
Clarification and an Order Regarding the Time-Limit for the Defence to File Potential Motions to Vary Grounds of
Appeal, 22 September 2010.
12
Sreten Lukic’s [sic] Motion for Leave to File Variation of Appeal. [sic] Pursuant to Review of Judgment Translated
in B/C/S, 17 December 2010.
13
Decision on Sreten Luki}’s Motion for Leave to Vary His Grounds of Appeal, 10 February 2011.
14
[ainovi} Motion for Leave to File Variation of Appeal After Delivery of the Judgement in BCS and Motion for
Leave to Present Additional Evidence Pursuant to Rule 115, 11 January 2011 (confidential; made public per [ainovi}
Notice of Change of Status of “Motion for Leave to File Variation of Appeal After Delivery of the Judgement in BCS
and Motion for Leave to Present Additional Evidence Pursuant to Rule 115”, 21 January 2011).
15
Decision on Nikola [ainovi}’s Motions for Leave to Vary his Grounds of Appeal Following the Translation of the
Trial Judgement and for Admission of Additional Evidence on Appeal, 22 March 2011.
16
Vladimir Lazarevic [sic] Notice Regarding Variation of Appeal, 4 February 2011.
17
Status Conference, 17 May 2011, AT. 112.
18
Sreten Lukic’s [sic] Second Motion for Leave to File Variation to Notice of Appeal and Variation to Appeal
Arguments, 14 June 2011; Order Requiring Sreten Luki} to Re-File his Second Motion for Leave to Vary his Notice of
Appeal and Appeal Brief, 16 June 2011, p. 2, referring to Practice Direction on the Length of Briefs and Motions,
IT/184 Rev. 2, 16 September 2005.
19
Decision on Sreten Luki}’s Re-Filed Second Motion for Leave to Vary his Notice of Appeal and Appeal Brief,
9 September 2011; Sreten Lukic’s [sic] Re-Filed Second Motion for Leave to File Variation to Notice of Appeal and
Variation to Appeal Arguments, 21 June 2011.
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C. Appeal briefs
1. Prosecution’s appeal
5.

The Prosecution filed its appeal brief on 10 August 2009.20 In two decisions of 27 July 2009

and 7 August 2009, the Pre-Appeal Judge disposed of various Defence motions21 and granted an
extension of 40 days for filing the Defence response briefs, setting the ultimate date for submitting
them as 2 November 2009.22 On this date, Šainović,23 Pavković,24 Lazarević,25 and Lukić26 filed
their respective response briefs. The Prosecution filed its consolidated reply brief on
17 November 2009.27
2. Defence appeals
6.

On 29 June 2009, the Pre-Appeal Judge granted, in part, the Defence’s joint motion

requesting an extension of time to file their appellants’ briefs,28 and ordered the filing of the appeal
briefs to be no later than 23 September 2009.29 On 8 and 11 September 2009, disposing of further
motions from the Defence,30 the Pre-Appeal Judge granted Lukić a word limit of 60,000 words and
[ainovi}, Pavkvoi}, and Lazarevi} word limits of 45,000 words.31 On 1 October 2009, the PreAppeal Judge granted the Prosecution’s motion requesting an extension of time to file its response
briefs,32 and ordered the Prosecution to file its response briefs no later than 16 January 2010.33
20

Prosecution Appeal Brief, 10 August 2009 (confidential; public redacted version filed on 21 August 2009). See also
Corrigendum to Prosecution Appeal Brief, 24 August 2009; Corrigendum to Prosecution Appeal Brief, 15 January 2010
(confidential; public redacted version filed on 14 May 2010). On 18 December 2013, the Appeals Chamber dismissed
the Prosecution’s motion, requesting leave to file certain portions of the Taylor Appeal Judgement as supplementary
authority. See Status Conference, 18 December 2013, AT. 706-707. See also Prosecution Request Seeking Leave to File
Supplementary Authority and Supplementary Authority, 30 September 2013.
21
Joint Defence Request Seeking Extension of Time to File Respondent’s Brief, 17 July 2009; Sreten Lukic’s [sic]
Request Seeking Extension of Time to File Respondent’s Brief with Confidential Annex, 29 July 2009 (confidential);
General Pavkovi} Request Seeking Extension of Time to File Respondent’s Brief, 5 August 2009. See also General
Ojdanic’s [sic] Joinder in Joint Request Seeking Extension of Time to File the Respondent’s Brief, 21 July 2009.
22
Decision on Joint Request for Extension of Time to File Respondent’s Brief, 27 July 2009; Decision on Sreten
Lukić’s and Nebojša Pavković’s Requests for Extension of Time to File Respondent’s Briefs and Sreten Lukić’s
Request for a Further Extension of Time to File Appellant’s Brief, 7 August 2009.
23
Defence Respondent’s Brief, 2 November 2009.
24
General Pavković Reply to Prosecution Appeal Brief, 2 November 2009.
25
Lazarević Defence Respondent’s Brief, 2 November 2009.
26
Sreten Lukic’s [sic] Response to the Prosecution Appeal, 2 November 2009 (confidential; public redacted version
filed on 31 August 2010).
27
Prosecution’s Consolidated Reply Brief, 17 November 2009 (confidential; public redacted version filed on
1 September 2010).
28
Joint Defence Motion Seeking Extension of Time to File Appeal Briefs, 12 June 2009.
29
Decision on Joint Defence Motion Seeking Extension of Time to File Appeal Briefs, 29 June 2009.
30
General Ojdanic’s [sic] and Nikola Sainovic’s [sic] Joint Motion for Extension of Word Limit, 9 September 2009;
General Pavkovi} Request to Exceed the Word Limit for Appeal Brief, 24 August 2009; Lazarevic [sic] Defence
Request to Exceed the Word Limit for Appeal Brief, 25 August 2009; Sreten Lukic’s [sic] Motion for Leave to Exceed
the Word Limit for Filing the Appeal from Judgment, 26 August 2009.
31
Decision on Defence Motions for Extension of Word Limit, 8 September 2009; Decision on Nikola Šainović’s and
Dragoljub Ojdanić’s Joint Motion for Extension of Word Limit, 11 September 2009.
32
Prosecution Motion for Extension of Time to File Respondent’s Briefs, 28 September 2009.
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During the second Status Conference on 18 January 2010, the Defence made an oral request for an
extension of 15 days to file their respective reply briefs.34 In addition, Šainović and Lukić requested
leave to exceed the word limit by 10,000 words, Pavković requested an extension of 5,000 words,
and Lazarević requested authorization to file a brief of up to 18,000 words.35 On 20 January 2010,
the Pre-Appeal Judge set the date for filing reply briefs as 15 February 2010, and authorized Lukić
to file a reply brief not exceeding 18,000 words, and [ainovi}, Pavkvoi}, and Lazarevi} to file reply
briefs not exceeding 12,000 words.36
(a) Šainović’s appeal
7.

Šainović filed his appeal brief on 23 September 2009.37 The Prosecution filed its response

brief on 15 January 2010.38 Šainović filed his reply brief on 15 February 2010.39
(b) Pavković’s appeal
8.

Pavković filed his appeal brief on 23 September 2009.40 On 30 September 2009, pursuant to

the Appeals Chamber’s decision of 22 September 2009,41 Pavković filed an amended appeal brief to
reflect the amendments made in his notice of appeal.42 The Prosecution filed its response brief on
15 January 2010.43 Pavković filed his reply brief on 15 February 2010.44
9.

Following the Appeals Chamber’s decision of 12 February 2010 granting, in part, his motion

for the admission of additional evidence,45 and pursuant to Rule 115(A) of the Rules, Pavkovi} filed

33

Decision on the Prosecution’s Motion for an Extension of Time to File Respondent’s Briefs, 1 October 2009.
Status Conference, 18 January 2010, AT. 44-48.
35
Status Conference, 18 January 2010, AT. 46-47.
36
Decision on Defence Requests for Extension of Time and Word Limits to File Reply Briefs, 20 January 2010.
37
Defence Appeal Brief, 23 September 2009.
38
Prosecution Response to Šainović Brief, 15 January 2010 (confidential; public redacted version filed on
29 January 2010); Corrigendum to Public Redacted Version of Prosecution Response to Šainović Brief,
17 February 2010.
39
Defence Brief in Reply, 15 February 2010 (confidential; public redacted version filed on 22 July 2010).
40
General Pavković’s Appeal Brief, 23 September 2009.
41
Decision on Nebojša Pavković’s Second Motion to Amend his Notice of Appeal, 22 September 2009, para. 19.
42
General Pavković’s Amended Appeal Brief, 30 September 2009 (filed as Annex A to General Pavković’s Submission
of his Amended Appeal Brief, 30 September 2009).
43
Prosecution Response to General Pavković’s Amended Appeal Brief, 15 January 2010 (confidential; public redacted
version filed on 26 February 2010); Corrigendum to Prosecution Response to General Pavkovi}’s Amended Appeal
Brief, 26 February 2010 (confidential); Corrigendum to Public Redacted Version of Prosecution Response to General
Pavković’s Amended Appeal Brief, 1 March 2010.
44
General Pavković’s Reply to Prosecution Response to Amended Appeal Brief, 15 February 2010.
45
Decision on Nebojša Pavković’s Motion to Admit Additional Evidence, 12 February 2010 (confidential; public
redacted) (“Decision of 12 February 2010”).
34
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his supplemental appeal brief on the impact of the additional evidence on 8 March 2010.46 The
Prosecution filed its supplemental response brief on 18 March 2010.47 Pavkovi} filed no reply.
(c) Lazarević’s appeal
10.

Lazarević filed his appeal brief on 23 September 2009.48 On the same day, he filed a motion

requesting a further extension of the word limit by 3,900 words.49 In an oral decision rendered
during the first Status Conference on 25 September 2009, the Pre-Appeal Judge denied the motion
and ordered Lazarević to re-file his appeal brief in compliance with the word limit of 45,000 words
no later than 2 October 2009.50 Lazarević complied with this order.51 The Prosecution filed its
response brief on 15 January 2010.52 Lazarević filed his reply brief on 15 February 2010.53
(d) Lukić’s appeal
11.

On 14 September 2009, the Pre-Appeal Judge dismissed Luki}’s motion for reconsideration

of his decision of 8 September 2009, which fixed the word limit for his appeal brief at
60,000 words.54 On 23 September 2009, Lukić filed his appeal brief, in which he renewed his
request to exceed the word limit.55 On 29 September 2009, the Pre-Appeal Judge dismissed Lukić’s
request and ordered him to re-file his brief without exceeding the word limit.56 Lukić re-filed his
brief on 7 October 2009 in accordance with this order.57 The Prosecution filed its response brief on

46

General Pavkovi}’s Supplemental Brief, 8 March 2010. See also Decision on Neboj{a Pavkovi}’s Motion for an
Extension of Time for Filing his Supplementary Brief, 5 March 2010.
47
Prosecution Response to General Pavkovi}’s Supplemental Brief, 18 March 2010.
48
General Vladimir Lazarević’s Appeal Brief, 23 September 2009 (made confidential by Order on Prosecution’s
Motion Concerning the Confidential Status of Vladimir Lazarević’s Appeal Brief, 14 September 2010 (confidential)
(“Order of 14 September 2010”)).
49
Lazarevic [sic] Defence Second Request to Exceed the Word Limit for Appeal Brief, 23 September 2009.
50
Status Conference, 25 September 2009, AT. 17.
51
General Vladimir Lazarević’s Refiled Appeal Brief, 2 October 2009 (confidential; valid public redacted version filed
on 25 May 2010). A public redacted version of Lazarevi}’s Refiled Appeal Brief was filed on 20 October 2009 and
made confidential by Order on Prosecution’s Motion Concerning Information in Lazarevć’s Public Submissions,
22 February 2010 (confidential), p. 1 and Decision on Prosecution’s Motion Concerning Confidential Information in
Vladimir Lazarević’s Public Submissions, 31 March 2010 (confidential), para. 13. A subsequent public redacted version
of Lazarevi}’s Refiled Appeal Brief was filed on 6 April 2010, and made confidential per the instructions of the Chief
of the Tribunal’s Court Management and Support Section pending further actions. See also Status Conference,
18 May 2010, AT. 64-65; Decision on the Prosecution’s Second Motion Regarding Confidential Information in
Lazarevi}’s Public Submissions, 1 June 2010; Order of 14 September 2010, fn. 4.
52
Prosecution Response to Appeal of Vladimir Lazarević, 15 January 2010 (confidential; public redacted version filed
on 14 May 2010).
53
Lazarević Defence Reply Brief, 15 February 2010 (confidential; public redacted version filed on 10 October 2013).
54
Decision on Sreten Lukić’s Motion to Reconsider Decision on Defence Motions for Extension of Word Limit,
14 September 2009. See also Sreten Lukic’s [sic] Motion to Reconsider Decision on Word-Limit, 11 September 2009.
55
Defense Appelant’s [sic] Brief, 23 September 2009, para. 10. See also Prosecution Motion for an Order to Luki} to
File a Brief in Accordance with Appeals Chamber Decisions, 25 September 2009.
56
Decision on the Prosecution’s Motion for an Order Requiring Sreten Lukić to File his Appellant’s Brief in
Accordance with the Appeals Chamber Decisions, 29 September 2009.
57
Defense Appelant’s [sic] Brief Refiled, 7 October 2009.
781
Case No. IT-05-87-A

23 January 2014

15 January 2010.58 On 2 February 2010, the Pre-Appeal Judge granted, in part, Lukić’s motion
alleging that the Prosecution had not complied with the set word limit,59 and ordered the
Prosecution to re-file its response brief.60 The Prosecution complied on 3 February 2010.61 Lukić
filed his reply brief on 15 February 2010.62
D. Ojdani}
12.

Ojdanić filed his initial notice of appeal on 27 May 2009,63 his appeal brief on

23 September 2009,64 and an amended appeal brief on 11 December 2009.65 The Prosecution filed
its notice of appeal on 27 May 200966 and its appeal brief on 10 August 2009, containing its appeal
58

Prosecution Response to Appeal of Sreten Lukić, 15 January 2010 (confidential).
Sreten Lukic’s [sic] Motion for an Order to the Prosecution to File a Brief in Accordance with Appeals Chamber
Decisions and Practice Directions, 26 January 2010 (confidential).
60
Decision on Sreten Lukić’s Motion for an Order Requiring the Prosecution to Re-File its Respondent’s Brief,
2 February 2010.
61
Refiled Prosecution Response to Appeal of Sreten Lukić, 3 February 2010 (confidential; public redacted version filed
on 19 April 2010); Notice of Refiled Prosecution Response to Appeal of Sreten Lukić, 3 February 2010; Corrigendum
to Public Redacted Version of Refiled Prosecution Response to Appeal of Sreten Luki}, 14 May 2010.
62
Sreten Lukic’s [sic] Reply Brief in Support of His Defense Appellant’s Brief, 15 February 2010 (confidential; public
redacted version filed on 14 September 2010).
63
General Ojdanic’s [sic] Notice of Appeal, 27 May 2009. On 2 September and 4 December 2009, the Appeals
Chamber granted Ojdani}’s motions to amend his notice of appeal (Decision on Dragoljub Ojdanić’s Motion to Amend
Ground 7 of his Notice of Appeal, 2 September 2009, wherein the Appeals Chamber accepted Ojdani}’s amended
notice of appeal attached as an annex to his motion, as validly filed; Decision on Dragoljub Ojdanić’s Second Motion to
Amend his Notice of Appeal, 4 December 2009, wherein the Appeals Chamber accepted Ojdani}’s second amended
notice of appeal attached as an annex to his motion, as validly filed; General Ojdanic’s [sic] Motion to Amend
Ground 7 of his Notice of Appeal, 29 July 2009; General Ojdanic’s [sic] Motion to Amend his Amended Notice of
Appeal of 29 July 2009, 16 October 2009). On 13 December 2010, Ojdani} filed a submission stating that he did not
wish to vary his grounds of appeal following the filing of the B/C/S translation of the Trial Judgement (General
Ojdanic’s [sic] Submission After Translation of the Judgement, 13 December 2010).
64
General Ojdani}’s Appeal Brief, 23 September 2009. Ojdani} was granted an extension of time (Decision on Joint
Defence Motion Seeking Extension of Time to File Appeal Briefs, 29 June 2009; Joint Defence Motion Seeking
Extension of Time to File Appeal Briefs, 12 June 2009) and an increased word limit of 45,000 words (Decision on
Nikola Šainović’s and Dragoljub Ojdanić’s Joint Motion for Extension of Word Limit, 11 September 2009; General
Ojdanic’s [sic] and Nikola Sainovic’s [sic] Joint Motion for Extension of Word Limit, 9 September 2009).
65
General Ojdanic’s [sic] Amended Appeal Brief, 11 December 2009 (filed as Annex B to General Ojdanic’s [sic]
Motion Submitting Amended Appeal Brief, 11 December 2009). See also Decision on Dragoljub Ojdanić’s Second
Motion to Amend his Notice of Appeal, 4 December 2009, para. 22. The Prosecution filed its response brief on
15 January 2010 (Prosecution Response to General Ojdanić’s Amended Appeal Brief, 15 January 2010 (confidential;
public redacted version filed on 12 February 2010); Corrigendum and Notice of Refiling of Public Redacted Version of
Prosecution Response to General Ojdani}’s Amended Appeal Brief, 1 September 2010), after having been granted an
extension of time (Decision on the Prosecution’s Motion for an Extension of Time to File Respondent’s Briefs,
1 October 2009; Prosecution Motion for Extension of Time to File Respondent’s Briefs, 28 September 2009). On
20 January 2010, the Pre-Appeal Judge set the date for filing reply briefs as 15 February 2010 and authorized Ojdanić
to file a reply brief of no more than 14,000 words, granting his request for extensions of time and word limits (Decision
on Defence Requests for Extension of Time and Word Limits to File Reply Briefs, 20 January 2010; Status Conference,
18 January 2010, AT. 45-46). Ojdanić filed his reply brief on 15 February 2010 (General Ojdanić’s Reply Brief,
15 February 2010). On 5 August 2010, Professor David J. Scheffer applied for permission to file an amicus curiae brief
in relation to Ojdanić’s argument concerning the mens rea of aiding and abetting (Application for Permission to File an
Amicus [sic] Brief on behalf of David J. Scheffer, Director of the Center for International Human Rights, Northwestern
University Law School, 5 August 2010). On 7 September 2010, the Appeals Chamber granted the application (Decision
on David J. Scheffer’s Application to File an Amicus Curiae Brief, 7 September 2010). Ojdani} filed his submissions in
response to the amicus curiae brief on 27 September 2010 (General Ojdani}’s Response to Ambassador Scheffer’s
Amicus Curiae [sic] Brief, 27 September 2010). The Prosecution did not file any submissions in this regard.
66
Prosecution Notice of Appeal, 27 May 2009.
59
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concerning Ojdani}.67 However, on 28 January 2013, Ojdanić filed a notice of withdrawal of his
appeal68 and the Prosecution filed a notice of withdrawal of its appeal in relation to Ojdanić.69 On
31 January 2013, the Appeals Chamber accepted the Notice of Withdrawal of Ojdani}’s Appeal and
the Notice of Withdrawal of the Prosecution’s Appeal in Relation to Ojdani}, declaring the
appellate proceedings in the case to be concluded insofar as they pertain to Ojdanić.70
E. Decisions pursuant to Rule 115 of the Rules
13.

On 14 October 2009, Pavković filed a motion requesting the Appeals Chamber to admit

35 documents obtained from the State Archives of Serbia and one other document into evidence
pursuant to Rule 115 of the Rules.71 On 12 February 2010, the Appeals Chamber granted this
motion, in part, admitting 24 documents as additional evidence on appeal.72
14.

[ainovi},73 Pavkovi},74 Lazarevi},75 and Luki}76 also filed a number of motions for the

admission of additional evidence, which the Appeals Chamber dismissed.77

67

Prosecution Appeal Brief, 10 August 2009 (confidential; public redacted version filed on 21 August 2009). Ojdanić
filed his response brief on 2 November 2009 (General Ojdanić’s Response Brief, 2 November 2009), after having been
granted an extension of time (Decision on Joint Request for Extension of Time to File Respondent’s Brief,
27 July 2009; General Ojdanic’s [sic] Joinder in Joint Request Seeking Extension of Time to File the Respondent’s
Brief, 21 July 2009). The Prosecution filed its reply brief on 17 November 2009 (Prosecution’s Consolidated Reply
Brief, 17 November 2009 (confidential; public redacted version filed on 1 September 2010).
68
Notice of Withdrawal of Dragoljub Ojdanic’s [sic] Appeal Against the Judgement of Trial Chamber III Dated
26 February 2009, 28 January 2013 (public with public and private annexes) (“Notice of Withdrawal of Ojdani}’s
Appeal”).
69
Notice of Withdrawal of Prosecution’s Appeal Against the Judgement of Trial Chamber III Dated 26 February 2009
in Relation to the Accused Dragoljub Ojdanić, 28 January 2013 (“Notice of Withdrawal of the Prosecution’s Appeal in
Relation to Ojdani}”).
70
Final Decision on “Notice of Withdrawal of Drajoljub Ojdanić’s Appeal Against the Judgement of Trial Chamber III
Dated 26 February 2009” and “Notice of Withdrawal of Prosecution’s Appeal Against the Judgement of Trial Chamber
III Dated 26 February 2009 in Relation to the Accused Dragoljub Ojdanić”, 31 January 2013.
71
General Pavković Motion to Admit Additional Evidence Before the Appeals Chamber Pursuant to Rule 115, with
Annexes A, B, C and Request to Exceed the Word Limit, 14 October 2009 (confidential); Corrigendum to General
Pavković Motion to Admit Additional Evidence Before the Appeals Chamber Pursuant to Rule 115 with Annex A and
B, 16 October 2009.
72
Decision of 12 February 2010, wherein these documents were admitted as Exhibits 4DA1-4DA24 under seal.
Exhibits 4DA1-4DA24 were subsequently made public by oral order of the Pre-Appeal Judge during the Status
Conference of 14 September 2010, AT. 78-80.
73
Defence Motion Requesting Admission of Additional Evidence Pursuant to Rule 115 with Annex,
26 November 2009 (confidential); Defence Motion Requesting Admission of Additional Evidence Pursuant to Rule 115
with Annex, 9 June 2010.
74
Neboj{a Pavkovi}’s Motion to Join Sreten Lukic’s [sic] Third Motion to Present Additional Evidence Before Appeals
Chamber and Motion to Present Dick Marty as a Witness Before the Appeals Chamber, 24 February 2011.
75
General Vladimir Lazarević’s Motion to Admit Additional Evidence Pursuant to Rule 115 with Annexes A, B, C, D,
E, F, 16 November 2009 (confidential).
76
Sreten Lukic’s [sic] Motion to Present Additional Evidence Before Appeals Chamber, 15 December 2009; Sreten
Lukic’s [sic] Second Motion to Present Additional Evidence Before Appeals Chamber, 16 February 2010; Sreten
Lukic’s ₣sicğ Third Motion to Present Additional Evidence Before Appeals Chamber, 15 February 2011.
77
Decision on Vladimir Lazarević’s Motion to Present Additional Evidence and on Prosecution’s Motion for Order
Requiring Translations of Excerpts of Annex E of Lazarević’s Rule 115 Motion, 26 January 2010; Decision on Nikola
Šainović’s Motion Requesting Admission of Additional Evidence Pursuant to Rule 115 of the Rules, 28 January 2010;
Decision on Sreten Luki}’s First Motion to Admit Additional Evidence on Appeal, 11 March 2010; Decision on Sreten
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F. Provisional release
1. Šainović
15.

The Appeals Chamber dismissed Šainović’s motions for provisional release on

28 January 2010 and 25 August 2010.78
2. Pavković
16.

On 17 September 2009, the Appeals Chamber granted Pavković’s motion for provisional

release allowing him to attend his father’s funeral.79 He was released from 18 until
21 September 2009.80 The Appeals Chamber dismissed Pavković’s additional motions for
provisional release on 22 September 2009,81 18 November 2010,82 and 14 June 2012.83
3. Lazarević
17.

On 2 April 2009, the Appeals Chamber dismissed Lazarevi}’s motion requesting provisional

release.84 On 21 May 2009, the Appeals Chamber granted Lazarevi}’s subsequent motion for
provisional release on medical grounds.85 During his stay in Serbia, Lazarevi} filed three requests to

Luki}’s Second Motion to Admit Additional Evidence on Appeal, 29 April 2010; Decision on Nikola Šainović’s
Second Motion for Admission of Additional Evidence on Appeal, 8 September 2010; Decision on Sreten Luki}’s
Motions for Admission of Additional Evidence on Appeal and for Extension of Word Limit, Neboj{a Pavkovi}’s
Motions to Join and to Call Dick Marty as a Witness Before the Appeals Chamber, and Prosecution’s Motion to Strike,
12 May 2011.
78
Decision on Nikola Šainović’s Request for Temporary Provisional Release on Compassionate Grounds,
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Provisional Release on the Grounds of Compassion, 30 December 2009 (confidential); Defence Motion Requesting
Provisional Release on the Grounds of Compassion, 20 July 2010 (confidential).
79
Decision on Urgent Motion Requesting Provisional Release of Nebojša Pavković on Compassionate Grounds,
17 September 2009, para. 9; Urgent General Pavković Request for Provisional Release on Compassionate Grounds with
Annex A, 17 September 2009 (confidential).
80
Correspondence from the Republic of Serbia, the Office of the National Council for Cooperation with the Tribunal, to
the Belgrade Liaison Office of the Registry of the Tribunal, 30 September 2009 (confidential).
81
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Annexes A and B, 27 August 2009 (confidential).
82
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84
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extend his provisional release,86 two of which were granted.87 On 4 August 2009, the Appeals
Chamber denied Lazarevi}’s third motion to extend provisional release.88As a result, Lazarevi} was
released from 25 May 2009 until 5 August 2009.89 The Appeals Chamber dismissed Lazarevi}’s
further motions90 for provisional release.91
4. Lukić
18.

On 22 February 2010, the Appeals Chamber dismissed Lukić’s motion seeking provisional

release.92 On 14 July 2010, the Appeals Chamber granted his subsequent motion for provisional
release to visit his ill father.93 He was released from 16 until 22 July 2010.94 On 3 September 2010,
the Appeals Chamber granted Lukić’s third motion for provisional release allowing him to attend

86
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Annexes, 3 August 2009 (confidential).
87
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24 June 2009 (confidential; public redacted), paras 13-14, 16; Decision on Second Urgent Defence Motion Requesting
Prolongation of Provisional Release of Vladimir Lazarević, 14 July 2009 (confidential; public redacted), paras 10, 13.
88
Decision on the Third Urgent Defence Motion Requesting Prolongation of Provisional Release of Vladimir
Lazarević, 4 August 2009 (confidential; public redacted), paras 12, 14.
89
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90
Vladimir Lazarevic [sic] Motion for Temporary Provisional Release on the Grounds of Compassion with
Confidential Annexes, 16 December 2009 (confidential); Vladimir Lazarevic [sic] Motion for Temporary Provisional
Release on the Grounds of Compassion with Confidential Annexes, 19 February 2010 (confidential); Vladimir
Lazarevic [sic] Motion for Temporary Provisional Release on the Grounds of Compassion with Confidential Annexes,
(confidential), 19 April 2010; Vladimir Lazarevic [sic] Motion for Temporary Provisional Release on the Grounds of
Compassion with Confidential Annex, 19 July 2010 (confidential); Vladimir Lazarevi} Motion for Temporary
Provisional Release on the Grounds of Compassion with Confidential Annex, 2 February 2011; Vladimir Lazarevic
[sic] Motion for Temporary Provisional Release on the Grounds of Compassion (confidential), 28 November 2011;
Vladimir Lazarevic [sic] Motion for Temporary Provisional Release on the Grounds of Compassion (confidential),
12 April 2013.
91
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13 January 2010 (confidential); Decision on Vladimir Lazarević’s Motion of Temporary Provisional Release,
1 March 2010 (confidential; public redacted version filed on 10 March 2010); Decision on Vladimir Lazrevi}’s Motion
for Temporary Provisional Release on Compassionate Grounds, 17 May 2010 (confidential; public redacted); Decision
on Vladimir Lazarevi}’s Motion for Temporary Provisional Release on Compassionate Grounds, 4 August 2010
(confidential); Decision on Vladimir Lazarevi}’s Motion for Temporary Provisional Release on Compassionate
Grounds, 23 March 2011 (confidential); Decision on Vladimir Lazarevi}’s Motion for Temporary Provisional Release,
15 December 2011 (confidential); Decision on Vladimir Lazarevi}’s Motion for Temporary Provisional Release,
13 May 2013. See also Decision on Vladimir Lazarević’s Motion for Temporary Provisional Release on the Grounds of
Compassion, 23 December 2009 (confidential).
92
Decision on Sreten Lukić’s Motion for Provisional Release on Compassionate Grounds, 22 February 2010
(confidential); Sreten Lukic’s [sic] Urgent Motion for Provisional Release on Compassionate Grounds with Annex A,
11 February 2010 (confidential).
93
Decision on Sreten Luki}’s Second Motion for Provisional Release on Compassionate Grounds, 14 July 2010
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the memorial ceremony of his deceased father.95 He was released from 7 until 11 September 2010.96
The Appeals Chamber dismissed Lukić’s further motions for provisional release on 30 March
201297 and 3 April 2013.98
G. Other Pre-Appeal decisions and orders
19.

On 16 February 2010, the Appeals Chamber granted, in part, a motion by Vlastimir

\or|evi},99 requesting continuous access to all confidential transcripts, exhibits, and documents in
the present case, except for certain material such as ex parte confidential material.100
20.

On 2 March 2010, the Appeals Chamber dismissed a motion101 filed by Pavković for a stay

of proceedings due to an allegedly insufficient allotment of resources for his defence.102
21.

On 28 May 2010, the Appeals Chamber granted the Prosecution’s request to replace the

contents of Exhibit P2440 with a properly redacted public version.103
22.

On 5 April 2011, the Appeals Chamber ordered the Prosecution, Milutinovi}’s Counsel, and

Ojdani}’s Counsel to provide public redacted versions of their exhibits consisting of partially
confidential transcripts from another case by 4 May 2011.104 On 26 April 2011 and 4 May 2011,
respectively, the Prosecution and Ojdani}’s Counsel submitted notice that they had complied with
the order.105 On 5 May 2011, Milutinovi}’s Counsel submitted his redacted exhibits.106 On

95

Decision on Sreten Luki}’s Third Motion for Provisional Release on Compassionate Grounds, 3 September 2010,
paras 12, 18; Urgent Motion for Provisional Release on Compassionate Grounds for a Fixed Period to Permit
Attendance at Memorial Ceremony, 23 August 2010 (confidential); Ame ndment [sic] to Urgent Motion for Provisional
Release on Compassionate Grounds for a Fixed Period to Permit Attendance at Memorial Ceremony, 1 September 2010
(confidential).
96
Correspondence from the Republic of Serbia, the Office of the National Council for Cooperation with the Tribunal, to
the Belgrade Liaison Office of the Registry of the Tribunal, 22 September 2010 (confidential).
97
Decision on Sreten Luki}’s Motion for Provisional Release, 30 March 2012; Sreten Lukic’s [sic] Request for
Provisional Release, 16 March 2012 (confidential and ex parte).
98
Decision on Sreten Luki}’s Motion for Provisional Release, 3 April 2013; Sreten Lukic’s [sic] Request for
Provisional Release, 5 March 2013 (confidential and ex parte).
99
Vlastimir Ðorđević’s Motion for Access to Transcripts, Exhibits and Documents, 29 December 2009.
100
Decision on Vlastimir Ðorđević’s Motion for Access to Transcripts, Exhibits and Documents, 16 February 2010,
paras 11-17, 21-29. See also Prosecution’s Notice of Compliance with Decision Granting Vlastimir Ðorđević’s Motion
for Access to Transcripts, Exhibits and Documents, 19 February 2010.
101
General Pavković’s Motion for Stay of Proceedings Pending Action by the Registrar, 19 February 2010. See also
Registry Submission Pursuant to Rule 33(B) Concerning General Pavković’s Motion for Stay of Proceedings Pending
Action by the Registrar, 26 February 2010 (confidential).
102
Decision on Nebojša Pavković’s Motion for Stay of Proceedings, 2 March 2010.
103
Decision on Prosecution Request for Substitution of an Exhibit, 28 May 2010 (confidential). See also Prosecution
Request for Substitution of an Exhibit, 25 May 2010 (confidential).
104
Order Regarding the Alteration of the Status of Exhibits Consisting of Transcripts from Another Case, 5 April 2011.
105
Notice of Compliance with the Order Regarding the Alternation of the Status of Exhibits Consisting of Transcripts
from Another Case, 26 April 2011; Notice of Compliance with the Order Regarding the Alteration of the Status of
Exhibits Consisting of Transcripts from Another Case, 4 May 2011.
106
Submission on Behalf of Mr. Milan Milutinovic [sic] Pursuant to the Order Regarding the Alteration of the Status of
Exhibits Consisting of Transcripts from Another Case, 5 May 2011.
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13 May 2011, the Registry confirmed that the public redacted versions of their exhibits were
available in the e-Court system.107
H. Status conferences
23.

In accordance with Rule 65bis(B) of the Rules, Status Conferences were held on

25 September 2009,108

18 January 2010,109

18 May 2010,110

14 September 2010,111

18 January 2011,112 17 May 2011,113 13 September 2011,114 19 January 2012,115 16 May 2012,116
12 September 2012,117
18 December 2013.

10 January 2013,118

13 May 2013,119

4 September 2013,120

and

121

I. Appeal hearing
24.

The scheduling order for the appeal hearing was issued on 18 January 2013 ordering oral

arguments to be held on 11-15 and 18-19 March 2013.122 On 31 January 2013, the Appeals
Chamber issued an order amending the scheduling order and setting the timetable for the appeal
hearing, pursuant to which oral arguments were ordered to take place on 11-15 March 2013.123 On
20 February 2013, the Appeals Chamber issued an order, inviting the parties to discuss specifically
identified issues during the appeal hearing.124 The Appeals Chamber heard the oral arguments of all
parties on 11-15 March 2013.125

107

Registry Certificate, 13 May 2011.
Status Conference, 25 September 2009, AT. 1-24; Scheduling Order, 11 September 2009.
109
Status Conference, 18 January 2010, AT. 25-49; Scheduling Order, 2 December 2009.
110
Status Conference, 18 May 2010, AT. 50-67; Scheduling Order, 12 April 2010.
111
Status Conference, 14 September 2010, AT. 68-83; Scheduling Order, 23 August 2010.
112
Status Conference, 18 January 2011, AT. 84-100; Scheduling Order, 30 November 2010.
113
Status Conference, 17 May 2011, AT. 101-114; Scheduling Order, 21 April 2011.
114
Status Conference, 13 September 2011, AT. 115-118; Scheduling Order, 30 June 2011.
115
Status Conference, 19 January 2012, AT. 119-130; Scheduling Order, 30 November 2011.
116
Status Conference, 16 May 2012, AT. 131-138; Scheduling Order, 29 March 2012.
117
Status Conference, 12 September 2012, AT. 139-146; Scheduling Order, 13 August 2012.
118
Status Conference, 10 January 2013, AT. 147-157; Scheduling Order, 23 November 2012.
119
Status Conference, 13 May 2013, AT. 691-696; Scheduling Order, 17 April 2013.
120
Status Conference, 4 September 2013, AT. 697-703; Scheduling Order, 11 July 2013.
121
Status Conference, 18 December 2013, AT. 704-708; Scheduling Order, 18 November 2013.
122
Scheduling Order for Appeal Hearing, 18 January 2013.
123
Order Amending Scheduling Order and Setting the Timetable for the Appeal Hearing, 31 January 2013.
124
Order for the Preparation of the Appeal Hearing, 20 February 2013.
125
Appeal Hearing, 11 March 2013, AT. 158-274; Appeal Hearing, 12 March 2013, AT. 275-385; Appeal Hearing,
13 March 2013, AT. 386-481; Appeal Hearing, 14 March 2013, AT. 482-570; Appeal Hearing, 15 March 2013,
AT. 571-690.
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(“Ndindabahizi Appeal Judgement”)
NIYITEGEKA
Eliézer Niyitegeka v. The Prosecutor, Case No. ICTR-96-14-A, Judgement, 9 July 2004
(“Niyitegeka Appeal Judgement”)
NTABAKUZE
Aloys Ntabakuze v. The Prosecutor, Case No. ICTR-98-41A-A, Judgement, 8 May 2012
(“Ntabakuze Appeal Judgement”)
NTAGERURA et al.
The Prosecutor v. André Ntagerura, Emmanuel Bagambiki, and Samuel Imanishimwe, Case No.
ICTR-99-46-A, Judgement, 7 July 2006 (“Ntagerura et al. Appeal Judgement”)
NTAKIRUTIMANA
The Prosecutor v. Elizaphan Ntakirutimana and Gérard Ntakirutimana, Case Nos ICTR-96-10-A
and ICTR-96-17-A, Judgement, 13 December 2004 (“Ntakirutimana Appeal Judgement”)
NTAWUKULILYAYO
Dominique Ntawukulilyayo v. The Prosecutor, Case No. ICTR-05-82-A, Judgement,
14 December 2011 (“Ntawukulilyayo Appeal Judgement”)
RENZAHO
Tharcisse Renzaho v. The Prosecutor, Case No. ICTR-97-31-A, Judgement, 1 April 2011
(“Renzaho Appeal Judgement”)
RUKUNDO
Emmanuel Rukundo v. The Prosecutor, Case No. ICTR-2001-70-A, Judgement, 20 October 2010
(“Rukundo Appeal Judgement”)
RUTAGANDA
Georges Anderson Nderubumwe Rutaganda v. The Prosecutor, Case No. ICTR-96-3-A, Judgement,
26 May 2003 (“Rutaganda Appeal Judgement”)
SEMANZA
Laurent Semanza v. The Prosecutor, Case No. ICTR-97-20-A, Judgement, 20 May 2005 (“Semanza
Appeal Judgement”)
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SEROMBA
The Prosecutor v. Athanase Seromba, Case No. ICTR-01-66-A, Judgement, 12 March 2008
(“Seromba Appeal Judgement”)
SIMBA
Aloys Simba v. The Prosecutor, Case No. ICTR-01-76-A, Judgement, 27 November 2007 (“Simba
Appeal Judgement”)

3. Special Court for Sierra Leone
TAYLOR
Prosecutor v. Charles Ghankay Taylor, Case No. SCSL-03-01-A, Judgment, 26 September 2013
(“Taylor Appeal Judgement”)
4. European Court of Human Rights

Acquaviva v. France, Application No. 19248/91, Judgment, 21 November 1995
Artico v. Italy, Application No. 6694/74, Judgment, 13 May 1990
Moreira de Azevedo v. Portugal, Application No. 11296/84, Judgment, 28 August 1991
Daud v. Portugal, Application No. 22600/93, Judgment, 21 April 1998
Doran v. Ireland, Application No. 50389/99, Judgment, 31 July 2003
Fretté v. France, Application No. 36515/97, Judgment, 26 February 2002
Galstyan v. Armenia, Application No. 26986/03, Judgment, 15 November 2007
Kornev and Karpenko v. Ukraine, Application No. 17444/04, Judgment, 21 October 2010
Krasniki v. The Czech Republic, Application No. 51277/99, Judgment, 28 February 2006
Kostovski v. The Netherlands, Application No. 1145/85, Judgment, 20 November 1989
Kress v. France, Application No. 39594/98, Judgment, 7 June 2001
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Moiseyev v. Russia, Application No. 62936/00, Judgment, 9 October 2008
Natunen v. Finland, Application No. 21022/04, Judgment, 31 March 2009
Philis v. Greece (no. 2), Application No. 19773/92, Judgment, 27 June 1997
P.S. v. Germany, Application No. 33900/96, Judgment, 20 December 2001
Saïdi v. France, Application No. 14647/89, Judgment, 20 September 1993
Užukauskas. v. Lithuania, Application No. 16965/04, Judgment, 6 July 2010
Van Mechelen v. The Netherlands, Application Nos 21363/93, 21364/93, 21427/93 and 22056/93,
Judgment, 23 April 1997
Zhuk v. Ukraine, Application No. 45783/05, Judgment, 21 October 2010

5. Human Rights Committee
Garfield Peart and Andrew Peart v. Jamaica, Human Rights Committee, Communication Nos
464/1991 482/1991, UN Doc. CCPR/C/54/D/464/1991 and 482/1991, 24 July 1995
Earl Pratt and Ivan Morgan v. Jamaica, Communication Nos 210/1986 and 225/1987, 6 April 1989
Perkins v. Jamaica, Human Rights Committee, Communication No. 733/1997, UN Doc.
CCPR/C/63/D/733/1997
6. Post-WWII cases
Trial of the Major War Criminals before the International Military Tribunal, Nuremberg,
14 November 1945-1 October 1946 (“IMT Judgement”)
International Military Tribunal for the Far East, Judgment of 12 November 1948, in R. John
Pritchard ed., The Tokyo Major War Crimes Trial: The Records of the International Military
Tribunal for the Far East with an Authoritative Commentary and Comprehensive Guide (New
York: The Edwin Mellen Press, 1998)
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Trial of Gustav Becker, Wilhelm Weber and 18 Others, Permanent Military Tribunal at Lyon,
17 July 1947, in Law Reports of Trials of War Criminals: Selected and Prepared by the United
Nations War Crimes Commission (London: His Majesty’s Stationery Office, 1947-1949)
(“UNWCC Law Reports”), vol. VII, pp. 67-73
Trial of Karl Adam Golkel and Thirteen Others, British Military Court, Wuppertal, Germany, 15-21
May 1946, in UNWCC Law Reports, vol. V, pp. 45-53
Trial of Franz Holstein and 23 Others, Permanent Military Tribunal at Dijon, 3 February 1947, in
UNWCC Law Reports, vol. VIII, pp. 22-33 (“Holstein case”)
The Jaluit Atoll Case, Trial of Rear-Admiral Nisuke Masuda and Four Others of the Imperial
Japanese Navy, Unites States Military Commission, Marshall Islands, 7-13 December 1945, in
UNWCC Law Reports, vol. I, pp. 71-80
The Roechling Case – Indictment, Judgment, and Judgment on Appeal, dated on
25 November 1947, 30 June 1948, and 25 January 1949, respectively, in Trials of War Criminals
Before the Nuernberg Military Tribunals Under Control Council Law No. 10, Nuernberg,
October 1946 – April 1949 (Washington, D.C.: U.S. Government Printing Office, 1949-1953)
(“Trials before NMTs”), vol. XIV, pp. 1061-1143 (“Roechling case”)
Trial of Werner Rohde and Eight Others, British Military Court, Wuppertal, Germany, 29 May –
1 June 1946, in UNWCC Law Reports, vol. V, pp. 54-59 (“Rohde case”)
The Almelo Trial, Trial of Otto Sandrock and Three Others, British Military Court, Almelo,
Holland, 24-26 November 1945, in UNWCC Law Reports, vol. I, pp. 35-45
Trial of Franz Schonfeld and Nine Others, British Military Court, Essen, 11-26 June 1946, in
UNWCC Law Reports, vol. XI, pp. 64-73 (“Schonfeld case”)
The Zyklon B Case, Trial of Bruno Tesch and Two Others, British Military Court, Hamburg, 1-8
March 1946, in UNWCC Law Reports, vol. I, pp. 93-103 (“Zyklon B case”)
Trial of Lobert Wagner, Gauleiter and Head of the Civil Government of Alsace during the
Occupation and Six Others, Permanent Military Tribunal at Strasbourg, 23 April – 3 May 1946, and
Court of Appeal, 24 July 1946, in UNWCC Law Reports, vol. III, pp. 23-55 (“Wagner case”)
Trial of Max Wielen and 17 Others, the Stalag Luft III Case, British Military Court, Hamburg,
Germany, 1 July -3 September 1947, in UNWCC Law Reports, vol. XI, pp. 31-52 (“Stalag Luft III
case”)
798
Case No. IT-05-87-A

23 January 2014

United States of America v. Josef Altstoetter et al., Military Tribunal III, Opinion and Judgment,
3-4 December 1947, in Trials before NMTs, vol. III (“Justice case”)
United States of America v. Friedrich Flick et al., Opinion and Judgment, 22 December 1947, in
Trials before NMTs, vol. VI (“Flick case”)
United States of America v. Carl Krauch et al., Opinion and Judgment of the United States Military
Tribunal VI, 29-30 July 1948, in Trials before NMTs, vol. VIII (“Farben case”)
United States of America v. Otto Ohlendorf et al., Military Tribunal II-A, Opinion and Judgment, 89 April 1948, in Trials before NMTs, vol. IV (“Einsatzgruppen case”)
United States of America v. Oswald Pohl et al., Opinion and Judgment of the United States Military
Tribunal II, 3 November 1947, in Trials before NMTs, vol. V (“Pohl case”)
United States of America v. Ernst von Weizsaecker et al., Military Tribunal IV, Judgment, 1113 April 1949, in Trials before NMTs, vol. XIV (“Ministries case”)
Landgericht Hechingen, 28.6.1947, KLs 23/47 and Oberlandesgericht Tübingen, 20.1.1948, Ss
54/47, decision on appeal reported in Justiz und NS-Verbrechen, vol. I, pp. 469-502 (“Hechingen
Deportation case”)
Strafsenat, Urteil vom 10. August 1948 gegen K. und A., STS 18/48 in Entscheidungen des
Obersten Gerichtshofs für die Britische Zone. Entscheidungen in Strafsachen, vol. I (1949), pp. 5356 (“Synagogue case”)
Strafsenat, Urteil vom 14. Dezember 1948 gegen L. und andere, StS 37/48 in Entscheidungen des
Obersten Gerichtshofs für die Britische Zone. Entscheidungen in Strafsachen, Vol. I (1949), pp.
229-234 (“Pig-cart parade case”)

7. Other Jurisdictions
(a) Australia
Giorgianni v. R. [1985] 156 CLR 473
R. v. Russell [1933] VLR 59
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(b) Belgium
Arrêt de la Cour de cassation de Belgique (Cass.), 28 September 2010, AR P.10.0099.N, Pasicrisie
belge (Pas.), 2010, no 554
(c) Canada
R. v. Briscoe [2010] 1 S.C.R. 411
R. v. Hibbert [1995] 2 S.C.R. 973
(d) France
Arrêt de la chambre criminelle de la Cour de cassation (“Crim”.), 23 July 1927: Recueil Sirey,
1929. 1. 73
Crim., 21 October 1948: Bulletin des arrêt de la chambre criminelle de la Cour de cassation (“Bull.
crim.”) no 242, 27 December 1960 and ibid., no 624
Crim., 17 May 1962: Bull. crim., no 200; Recueil Dalloz 1962. 473
Crim., 1 October 1984: Gazette du Palais 1985, Sommaires 96
Crim., 19 March 1986: Bull. crim., no 112
Crim., 26 March 1992: Droit pénal Dalloz 1992. 194
Crim., 28 June 1995: Bull. crim., no 241; Droit pénal Dalloz 1995. 274
Crim., 19 June 2001: Bull. crim., no 148; Droit pénal Dalloz 2001. 111
(e) Hong Kong
R. v. Lam Kit [1988] 1 HKC 679
(f) Israel
Criminal Appeal 320/99, Plonit v. The State of Israel, PD 55(3) 22
(g) Japan
2011 (A) No. 2249, decision of the Third Petty Bench of the Supreme Court of 15 April 2013,
Keishu vol. 67, No. 4
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1949 (Re) No. 1506, judgment of the Second Petty Bench of the Supreme Court of 1 October 1949,
Keishu Vol. 3, No. 10
(h) Luxembourg
Cour Supérieure de Justice (Cour d'appel siégeant en matière correctionnelle), 24 mars 1986,
no 7/86 VI
Tribunal d'arrondissement de Luxembourg, 26 novembre 1987, no 1678/86, cités dans Pasicrisie
luxembourgeoise, XXVII, (Sommaires), 93, no 18
(i) Mexico
Suprema Corte de Justicia de la Nación, Tesis CXXI/2007, vol. XXV, June 2007
Contradicción de Tesis 414/2010, vol. VIII, May 2012
(j) New Zealand
Mahana Makarini Edmonds v. R [2011] NZSC 159
(k) South Africa
Tladi v. S [2005] ZAFSHC 143
(l) UK
Maxwell v. Director of Public Prosecutions for Northern Ireland [1979] 68 Cr. App. R. 128
National Coal Board v. Gamble [1959] 1 Q.B.11
R. v. Bryce [2004] 2 Cr.App.R. 35
(m) US
Aziz v. Alcolac, Inc., 658 F3d 388 (4th Cir. 2011)
Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111 (2nd Cir. 2010)
Nye & Nissen v. United States, 336 U.S. 613 (1949)
Presbyterian Church of Sudan v. Talisman Energy, 582 F.3d 244 (2nd Cir. 2009)
United States v. Bancalari, 110 F.3d 1425 (9th Cir. 1997)
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United States v. Delgado, 357 F.3d 1061(9th Cir. 2004)
United States v. Gaskins, 849 F.2d 454 (9th Cir. 1988)
United States v. Landerman, 109 F.3d 1053 (5th Cir. 1997)
United States v. Leos-Quijada, 107 F.3d 786 (10th Cir. 1997)
United States v. Lucas, 67 F.3d 956 (D.C. Cir. 1995)
United States v. McKneely, 69 F.3d 1067 (10th Cir.1995)
United States v. Peoni, 100 F.2d 401 (2nd Cir. 1938)
United States v. Roach, 28 F.3d 729 (8th Cir. 1991)
United States v. Williamson, 53 F.3d 1500 (10th Cir. 1995)
United States v. Woods, 148 F.3d 843 (7th Cir. 1998)
B. Defined Terms and Abbreviations

Additional Protocol I

Additional Protocol to the Geneva Conventions of 12 August 1949, Relating
to the Protection of Victims of International Armed Conflicts (Protocol I),
Geneva, 8 June 1977

ACHR

American Convention on Human Rights

Appeals Chamber

Appeals Chamber of the Tribunal

Appellants

Nikola Šainović, Dragoljub Ojdanić, Nebojša Pavković, Vladimir Lazarević,
and Sreten Lukić collectively

B/C/S

Bosnian/Croatian/Serbian

CLSS

Conference and Language Service Section

Commission for
Cooperation with the
KVM or Commission

Commission of the Federal Government for the Co-operation with the OSCE
Mission for Verification in Kosovo and Metohija
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Ðakovi}’s Notes or
Notes

Handwritten notes taken by Milan Ðakovi} entitled “Meetings of the Joint
Command for Kosovo and Metohija”, which record the daily meetings held
in Priština/Prishtina between 22 July and 30 October 1998 (Exhibit P1468)

ECHR

European Convention on Human Rights

ECtHR

European Court of Human Rights

EDS

Electronic Disclosure Suite

EU-KDOM

European Union Kosovo Diplomatic Observer Mission

Exh.

Exhibit

FRY

Federal Republic of Yugoslavia

HRCee

Human Rights Committee

ICC

International Criminal Court

ICC Statute

Rome Statute of the International Criminal Court

ICCPR

International Covenant on Civil and Political Rights

ICRC

International Committee of the Red Cross

ICTR

International Criminal Tribunal for Rwanda

IDs

Identity documents

ILC

International Law Commission
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ILC Draft Code

Draft Code of Crimes against the Peace and Security of Mankind adopted by
the ILC in 1996

IMT Charter

Charter of the International Military Tribunal of 8 August 1945

IMTFE

International Military Tribunal for the Far East

Indictment

Prosecutor v. Milan Milutinović et al., Case No. IT-05-87-PT, Third
Amended Joinder Indictment, 21 June 2006

JCE

Joint Criminal Enterprise

JDB

Tribunal's Judicial Database

JNA

Yugoslav People’s Army

JSO

Special Operations Unit of the MUP State Security Department

KiM

Kosovo and Metohija

KLA

Kosovo Liberation Army

KVM

Kosovo Verification Mission

Lazarevi}’s Appeal
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, General Vladimir
Lazarević’s Refiled Appeal Brief, 2 October 2009 (confidential); public
redacted version filed on 25 May 2010

Lazarević’s Closing
Brief

Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Vladimir
Lazarevic’s [sic] Final Trial Brief, 15 July 2008 (confidential); public
redacted version filed on 29 July 2008, reclassified as confidential on
22 February 2010; public redacted version refiled on 25 May 2010

Lazarevi}’s Notice of
Appeal

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Vladimir
Lararevic’s [sic] Defence Notice of Appeal, 27 May 2009
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Lazarevi}’s Reply
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Lazarević
Defence Reply Brief, 15 February 2010 (confidential); public redacted
version filed on 10 October 2013

Lazarevi}’s Response
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Lazarević
Defence Respondent’s Brief, 2 November 2009

Luki}’s Appeal Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Defense
Appelant’s [sic] Brief Refiled, 7 October 2009

Lukić’s Closing Brief

Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Sreten Lukic’s
[sic] Final Defense Trial Brief, 15 July 2008 (confidential); corrigendum
filed on 18 July 2008; public redacted version filed on 7 August 2008

Luki}’s Notice of
Appeal

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Sreten Lukic’s
[sic] Notice of Appeal from Judgment and Request for Leave to Exceed the
Page Limit, 27 May 2009

Luki}’s Reply Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Sreten Lukic’s
[sic] Reply Brief in Support of his Defense Appellant’s Brief,
15 February 2010 (confidential); public redacted version filed on
14 September 2010

Luki}’s Response
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Sreten Lukic’s
[sic] Response to the Prosecution Appeal, 2 November 2009 (confidential);
public redacted version filed on 31 August 2010

LDK

Democratic League of Kosovo

MNA

Marked Not Admitted

MUP

Ministry of the Interior of the Republic of Serbia

MUP Staff

MUP Staff for Kosovo and Metohija

NATO

North Atlantic Treaty Organization
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October Agreements

Agreements brokered in October 1998: these included the HolbrookeMilo{evi} Agreement, the KVM Agreement, the NATO-FRY Agreement,
and the Clark-Naumann Agreement

Ojdanić’s Closing
Brief

Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, General
Dragoljub Ojdanić’s Closing Brief, 15 July 2008 (confidential); public
redacted version filed on 15 July 2008; public redacted version refilled on
29 July 2008

OLAD

Office of Legal Aid and Detention Matters

OMPF

Office of Missing Persons and Forensics

OMPF List

A list of missing persons prepared by the OMPF (Exhibit P2798)

Original Indictment

Prosecutor v. Milan Milutinović et al., Case No. IT-99-37-I, Indictment,
23 May 1999, confirmed on 24 May 1999 and made public on 27 May 1999

OSCE

Organization for Security and Cooperation in Europe

OUP

Sectors of the Interior of the MUP

PJP

Special Police Unit of the MUP

Pavkovi}’s Appeal
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, General
Pavković’s Amended Appeal Brief, 30 September 2009, annexed to General
Pavković’s Submission of his Amended Appeal Brief, 30 September 2009

Pavkovi}’s Closing
Brief

Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Final Brief of
Neboj{a Pavković, 15 July 2008 (confidential); public redacted version filed
on 28 July 2008

Pavkovi}’s Notice of
Appeal

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Notice of Appeal
from the Judgement of 26 February 2009, annexed to General Pavkovi}
Submission of his Amended Notice of Appeal, 29 September 2009

Pavkovi}’s Reply
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, General
Pavković’s Reply to Prosecution Response to Amended Appeal Brief,
15 February 2010
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Pavkovi}’s Response
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, General Pavković
Reply to Prosecution Appeal Brief, 2 November 2009

Pavkovi}’s
Supplemental Appeal
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, General
Pavkovi}’s Supplemental Brief, 8 March 2010

Plan for Combating
Terrorism

A plan comprising both military and political measures for suppressing and
combating terrorism in Kosovo, formally adopted on 21 July 1998 in a
meeting convened by Milo{evi} at Beli Dvor, his official residence, in
Belgrade

Prosecution

Office of the Prosecutor of the Tribunal

Prosecution’s Appeal
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Prosecution
Appeal Brief, 10 August 2009 (confidential); public redacted version filed on
21 August 2009

Prosecution’s Closing
Brief

Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Final Trial
Brief, 15 July 2008 (confidential); public redacted version filed on
29 July 2008

Prosecution’s Reply
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Prosecution’s
Consolidated Reply Brief, 17 November 2009 (confidential); public redacted
version filed on 1 September 2010

Prosecution’s Notice
of Appeal

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Prosecution
Notice of Appeal, 27 May 2009

Prosecution’s
Response Brief
(Lazarevi})

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Prosecution
Response to Appeal of Vladimir Lazarević, 15 January 2010 (confidential);
public redacted version filed on 14 May 2010

Prosecution’s
Response Brief
(Luki})

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Refiled
Prosecution Response to Appeal of Sreten Lukić, 3 February 2010
(confidential); public redacted version filed on 19 April 2010

Prosecution’s
Response Brief
(Pavkovi})

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Prosecution
Response to General Pavković’s Amended Appeal Brief, 15 January 2010
(confidential); corrigendum filed on 26 February 2010; public redacted
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version filed on 26 February 2010; corrigendum to public redacted version
filed on 1 March 2010

Prosecution’s
Response Brief
([ainovi})

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Prosecution
Response to [ainovi}’s Brief, 15 January 2010 (confidential); public redacted
version filed on 29 January 2010; corrigendum to public redacted version
filed on 17 February 2010

Prosecution’s
Supplemental
Response Brief
(Pavkovi})

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Prosecution
Response to General Pavkovi}’s Supplemental Brief, 18 March 2010

RDB

Resora Drzavne Bezbednosti (State Security Department)

RJB

Resor Javne Bezbednosti (Public Security Department)

RPOs

Reserve Police Detachments or Reserve Police Squads

Ru-KDOM

Russia Kosovo Diplomatic Observer Mission

Rules

The Tribunal’s Rules of Procedure and Evidence

[ainovi}’s Appeal
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Defence Appeal
Brief, 23 December 2009

Sainović’s Closing
Brief

Prosecutor v. Milan Milutinovi} et al., Case No. IT-05-87-T, Defence
Submission Final Trial Brief, 15 July 2008 (confidential); public redacted
version filed on 29 July 2008

[ainovi}’s Notice of
Appeal

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Defence
Submission Notice of Appeal, 27 May 2009

[ainovi}’s Reply
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Defence Brief in
Reply, 15 February 2010 (confidential); public redacted version filed on
22 July 2010

[ainovi}’s Response
Brief

Prosecutor v. Nikola [ainovi} et al., Case No. IT-05-87-A, Defence
Respondent’s Brief, 2 November 2009
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SAJ

Special Anti-Terrorist Units of the MUP

SDC

Supreme Defence Council

SMB

Olive-green-grey uniform used by the VJ

SPS

Socialist Party of Serbia

Statute

Statute of the Tribunal

SUP

Sekretarijat Unutrašnjih Poslova (Secretariat of the Interior)

TEC

Provisional or Temporary Executive Council of the Autonomous Province of
Kosovo and Metohija

Trial Chamber

Trial Chamber III of the Tribunal

Tribunal

International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of
the Former Yugoslavia since 1991

UK

United Kingdom of Great Britain and Northern Ireland

UN

United Nations

UN Security Council
Resolution 1199 or
Resolution 1199

United Nations Security Council Resolution issued on 23 September 1998,
which expressed grave concern “at the recent intense fighting in Kosovo and
in particular the excessive and indiscriminate use of force by Serbian security
forces and the Yugoslav Army which have resulted in numerous civilian
casualties and, according to the estimate of the Secretary-General, the
displacement of over 230,000 persons from their homes”

US

United States of America
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US-KDOM

United States Kosovo Diplomatic Observer Mission

VJ

Army of Yugoslavia

Working Group

A working group sent to Kosovo in 1998, consisting of three SPS members,
Milomir Minić, Dušan Matković, and Zoran Anđelković
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